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LAIV  DCPABTHEST, 


ADVERTISEMENT. 


IT  has  been  long  a  iubjed  fif  regret^  that  the 
dedfions  in  the  High  Court  of  Appeals  have  never 
yet  been  publifhed,  notwithftanding  many  of  theni 
are  of  very  confiderable  importance^  and  involve 
queftions  of  national  po&y  and  general  principles 
of  jurifprudence:  The  defign  of  this  worki  therefor^ 
requires  no  other  apology. 

The  Author  had  at  firft  propofed  to  publifli 
only  the  moft  material  of  thofe  cafes  which  ifiued 
from  the  High  Court  of  Admiralty  or  the  Vice  Ad* 
miralty  Courts,  and  which  are  determined  by  the 
Lords  Commiffionera  of  Appeal  in  Prize  Caufes.  It 
vras  afterwards  fuggefted,  that  he  might  with  pro- 
priety mdiide  in  this  work,  cafes  upon  appeal  from 
▼aHous  other  Courts  throughout  our  colonies  and 
dqpendendes,  which  are  i^e^red  to  the  dedfioa 
cTHis  Majelly  in  Counqlr 

In  undertaking  this  tafl^  he  has  been  a£hiated 

by  a  fincere  defire  to  be  ferviceable  in  his  pro- 

a  z  fefllouf 


ABVERTlSEMENr. 

feffion  ^  and  whilft  he  feels  a  degree  of  anxiety  as  to 
the  opinion  which  may  be  generally  entertained  of 

ks  execution,  he  looks  forward  with  hopes  of  advice 
and  afliftance  from  perfons  of  eminence,  to  enable 
him  to  render  the  future  numbers  of  this  work 
more  acceptable  to  the4>iofefnan  and  the  public. 
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RICHARD  COLLET  MARQUIS  WELLESLET,  K.G. 

SECRETARY  OF  STATE  FOR  FOREIGN  AFFAIRS, 
isTc.  isTc.  isfc. 

THESE  REPORTS 

ARBy  BY  PBRMISSION,  DBDiCATED, 

WITH 

THE  HIGHEST  RESPECT 

FOR    THOSE   BISTINGUISHED  TALENTS 

WHICH,   FROM  EARLY  LIFE, 

HAVE  BEEN  SO  SUCCESSFULLY  EXERTED 

IN  THE  SERVICE  OF  HIS  COUNTRY, 

AND, 

UUKING    A    PERIOD    OF    UNEXAMPLED    DIFFICULTY, 

CALLED    HIM    TO   DISCHARGE   THE 

ARDUOUS  DUTIES 

OF 

FOREIGN  MINISTER, 

BY  HIS  lordship's 

MOST  OBLIGED 

\St)  iVIOST  OBEDIENT  SERVANT, 

T.  HARMAN  ACTON. 
Inner  Temple, 
/iTovemler  l8lo. 
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aUDGES 

OF    THE     COURT 

Of  the  LORDS  COMMISSIONERS  OF  APPEALS 

IN    PRIZE   AND    COLONIAL    CASES, 

During  the  Period  contained  in  this  Volume. 


The  Right  Hon.  Earl  Camden,  Lord  Prefident  of 

the  CounciL 

RigHt  Hon,  Sir  William   Grant,   Mafter  of  the 
•  Rolls. 

Right  Hon,  Sir  William  Scott,  Judge  of  the  High 
Court  of  Admiralty  of  England. 

Right  Hon.  Sir  William  Wynne. 

Right  Hon.  Sir  John  Nic^pL,  Judge  of  the  Arches 
Court. 

With  others  of  their  Lordihips,  whofe  Attendance 
is  not  uniform. 


Sir    Christopher    Robinson,     King's    Advocate 
Oeneral« 
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Before  the  moft  Noble  and  Right  Tlonourahle  the  Lords 
Commiffioners  of  Appeals  in  Prize  Cannes* 


SWIFT,  Davis,  Maftci-k  y-^n/ioiViBoj; 


T"! 


IS  was  an  appeal  from  the  fentcnce  of  the  Vice^  a  neutni  vefly 
Admiralty  Court  of  Jamaica y  which  had  fen-  7)^c^lTmy,m^^ 
tcnced  the  recaptors  of  the  fchooner  Swift  to  !L"n.ufu.^uIfIiy 
reftitution  of  fo  much  of  the  carffo  as  had  been  faved  f "**  i?^"*?  ^^ 

o  hcrfelf  and 

from  the  wreck  of  the  iaid  fchooner.     The  wreck  '^«  rccapton,  bt 
tbok  place  in  confequence  of  her  being  armed  on  her  j^nd  empioyed'ac 
recapture,    and  employed  in  chafing  fuch  cnemy^s  p'ote'ainghwftif 
veffels  as  feemed  difpofed  to  attack  the  captor,  his  ^om  Vh^tucr 
Majcfty's  fliip  Fifgard^  then  on  Ihore  in  Samana  Bay^  cruLfciT*"*^  * 
and  in  confiderable  danger,  from  which  (he  was  re- 
leafed  by  the  affiftance  of  the  fchooner.     Thefentence 
of  the  Vice  Admiralty  Court  diredl^d  alfo  the  pay- 
ment, of  the  captors  full  cofts  out  of  purfe  by  the 
appellants. 


J  CASES  DETERMIlteD  IN  THE 

The  Swaby. — The  cafe  of  the  appellants  is  peculiarly 

^'^^"'       diftreffing.     This  veffel  has  been  the  property  of 
junt  loih,     American  merchants,  and  by  no  means  therefore  con- 
'  **'*        cerned  in  the  protefldon  of  our  veffek  of  war.     She 
had  been  fitted  out  with  a  valuable  cargo  from  Baltic 
more^  befides  10,000   dollars  in  fpecie,   which  had 
been  .altogether  loft  in  the  wreck  of  the  veffel.     In 
this  voyage  (he  had  been  captured  by  a  French  priva- 
teer, and  recaptured  by  the  boats  of  the  Fifgard  in 
Sumana  Bay^  where  (he  was  employed  by  the  captain 
of  the  Fifgardy  which  was  then  aground,  in  getting 
her  afloat,  and  afterwards  af  med   and  compelled  to 
proteft  her  from  the  enemy's  cruifers,  in  which  occu- 
pation (he  ftruck  on  a  coral  reef.    The  conduft  of 
the  Britijh  commander  was  unprecedented  and  unjuf- 
tifiable;    fince,  on   her  recapture,   (he  (hould  have 
been  permitted  to  proceed  on  her  voyage  without 
interruption,  or  at  leaft,  if  it  became  neceffary  for 
the  prefervation  of  his  Majefty's  (hip  that  (he  (hould 
be  employed  in  this  perilous  enterprize,  thofe,  for 
whofe  fafety  (he  had  exerted  herfelf,  (hould  be  liable 
to  all  rifk  and  hazard  attending  the  undertaking.  Nor 
can  it  be  denied,  that  any   obligation  (he  lay  under 
to  the  recaptors  had  been  completely  requited  by  the 
important  fervicd  fhe  had  rendered  them  in  getting 
their  veffel  afloat,  and  thus  delivering  them  from  felling 
into  the  hands  of  the  enemy.    From  thefe  Weighty 
confiderations  we  are  encouraged  to  hope  your  Lord- 
fliips  will  reverfe  the  decree  of  the  court,  and  con- 
demn the  recs^tors  to  reftitution  of  the  full  ,value  of 
the  whole  cargo,  with  cofts. 

Stephen  for  the  ReJ}ondeni. — ^Your  LoTd(hips  muft 
p^ceive  this  appeal  is  the  offspring  of  ingratitude. 


klGH-dOURT  OF  APPJEALS. 

and  that  to  grant  the  requeft  of  the  appellant  would         The 
be  to  commit  an  act  of  grofs  injuftice.     His  Majefty*s 


ship  interefts  itfelf  for  the  prefervation  of  this  7*"'  ^^'^ 
fchooner,  and  liberates  her  from  the  cruifers  of  the 
enemy,  which  however,  from  their  number,  are  very 
formidable  :  fhe  is  therefore  armed  for  their  mutual 
fafcty,  and  in  attempting  to  deftroy  thefe  veflels,  that 
(he  and  her  protector  might  profecute  their  refpective 
voyages  in  fecurity,  fhe  becomes  a  wreck.  His  Ma- 
jefty's  (hip  afTifts  her  in  recovering  almofl:  all  her 
cargo ;  and  no  one,  not  even  the  captain,  when 
quefUoned  whether  (he  had  any  fpecie  on  board,  dares 
to  infinuate  (lie  had  a  fingle  dollar.  She  obtains  all 
that  part  of  her  cargo  faved  from  the  wreck,  and  a(ter 
all  thefe  benefits  conferred,  the  owners  have  the  pre^ 
fumption  to  come  before  your  Lordlhips,  and  make  a 
demand  for  all  that  part  of  her  cargo  loft  in  the  wreck, 
including  fpecie^  which  (he  appears  never  to  have 
had  on  board,  with  cofts.  Certainly  fuch  an  applica- 
tion will  meet  from  the  court  tllat  fate  it  fo  eminently 
deferves; 

Judgment.        , 

Sir  IF.  Grant.  {^Majhr  tfibe  Ilolls.^—M  to  com- 
penfation  for  the  fpecie,  there  appeal*^  no  proof  of  her 
having  any  on  board.  The  accident  which  occUrre4 
was  the  mere  cpnfequence  of  a  warfare  (he  was 
obliged  to  carry  on  for  her  own  prefervation.  She  was 
not  at  all  employed  as  a  cruizer,  but  appears  to  have 
been  armed  only  on  the  principle  of  felf-defence ;  and 
probably  nothing  elfe  could  fo  effectually  preferve  het 
from  the  ^nemy :  we  therefore  affirm  the  decree. 


^a 


CAStS  DETERMINED  irf  TKE 


On  Appeal  to  the  K%n£i  moji  ExceJUni  Maje/ly  in 
CQuncil. 


yirii*  7th,  ifeg.      PiPON,  Appellant.— CouTANCHB,  Rcfpondent^ 

Lorifiof  fiffi  In  HPhis  was  a  cafc  of /appeal  from  the  judgment  of  the 
/^y  not"bound  10  Royal  Couit  m  Jerfey^  by  which  the  lord  of  the 
oHnctunira"nc«  ficf  in  qucftion  was  condemned  to  difcharge  rent,  and 
falfiP^rn^oTheir  incumbfances  due  on  an  eftate,  falling  into  his  pot 
poffeffinn  by  tht  feffion  bv  the  tenant's  deceafc. 

decrate  of  tbeir  ' 

atnanit. 

The  King^s  Advocate  for  the  Appellant. — ^The  law  of 
the  ifland  recognizes  the  right  of  the  lord  of  the 
^  fief,  on  the  deceafe  of  the  tenant  holding  under  him, 
to  enter  into  poflefTion  of  the  premifes,  and  receive^ 
for  one  year^  the  produce  thereof,  if  claimed  by  the 
heir ;  but  in  default  of  heirs,  the  lord  of  the  fief  be- 
comes feized  of  the  eftate  for  ever.  And  while  the 
law  is  thus  exprefs  as  to  the  right  of  the  lord,  it 
makes  no  provifion  for  the  payment  of  any  incum* 
braces,  or  arrears  of  rent,  by  the  lord,  which  may 
remain  due  on  the  eftate  at  the  time  of  the  tenant's 
deceafe,  or  accrue  during  the  lord's  pofleflion.  This 
is  the  point  at  iftue  in  the  prefent  cade.  The  refpon- 
dent  has  obtained  a  judgment  in  the  Royal  Court  of 
the  iiland,  by  which  the  appellant  has  be^n  con« 
demned  to  pay  either  two-tbirds  of  the  faid  rents,  or 
reftore  to  the  refpondent^  as  heir  at  law,  two-thirds 
of  one  yearns  produce  of  the  eftate,  at  the  option  of 
the  lord.  From  this  fentence  he  has  appealed  to  his 
Majefty  in  council^  and  lefts  the  ftrength  of  his  ap** 

plicatio» 
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plication  on  the  cxprefs  law  of  the  ifland,  fupportcd      Fi^oh*.. 
by  the  opinioij  of  the  frank  tenants  of  the  ifland,  who  ^^_^^^^* 
have  been  examined  by  the  Royal  Commiflioilers  on      >**  7«W 
this  point,  and  who  then  agreed  in  confidering  the 
lord  of  the  fief  not  bound  in  law  to  difcharge  the 
rent  op  incumbrances  due  on  an  eflate  fo  failing  into 
his  poflciHon. 

Dallas  for  Refpondentj-^Tht  law  itfelf  contains  no 
exprefs  provifion  to  exonerate  the  lord.  Its  filence 
has  been  more  than  counterbalanced  by  the  uniform 
cuflom  of  the  other  lords  of  manors  in  the  ifland 
fince  the  jiear  1771,  who  have  always  difcharged  fuch 
incumbrances.  The  inhabitants  of  the  ifland  have 
felt  themfelves  aggrieved  by  the  exercife  of  this 
aflfumed  right,  and  have  wannly  remonftrated  to  the 
govemment-of  the  ifland  againft  it.  If  there  is  any 
thing  further  neccflary  to  invalidate  the  appellant's 
claim,  the  unreafonable  and  unjuft  nature  of  this 
appeal  from  the  decifion  of  that  Court,  moft  calcu- 
lated to  afcertain  the  rights  of  his  Majefty's  fubjects  in 
'  that  ifland,  will  not  fail  to  have  its  due  weight  in 
bringing  your  Lordfliips  to  a  decifion  in  fupporc  of  the 
ientence  of  the  Royal  Court* 

JUDGMHKT. 

Sir  W.  Grant.— \i  their  Lordfliips  fee  the  cafe 
in  the  light  it  prefents  itfelf  to  me,  there  can  be 
jio  hefitatbn  as  to  our  decifion.  The  law,  as 
ftated  to  us,  has  its  foundation  in  the  remoteft  an* 
tiquity,  acknowledged  by  all,  and  even  proved 
hf  the  remonftrances  made  againft  it  by  feveral 
p^  the  inhabitants  to  have  been  always  taken'  in  the 
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Tirnvt  V.     fenfe  contended  for  by  the  appellant.    Formerly  the 

ouTAMcgi.    lords   had   greater  privileges,  and  were  enabled  to 

June  7th,      exaft  evcn  the  perfonal  fervices  due  to  them  by  tenants 

*  *''         of  the  fief.     Of  this,  however,  they  were  deprived 

in  courfe  of  time^  but  the  right  now  contended  for 

ftill  exifts ;  and  the  report  of  the  Royal  Commiflioners 

fanftions  this  right.     The  reprefentation  of  the  inha-r 

bicants  only  complains  of  the  law  itfelf.     If  the  law 

.be  a  bad  one,  it  fhould  be  reverfed.     It  remains  for 

ys  only  to  decide  according  to  the  law  as  it  now  (lands. 

To  this  the  refpondent's  council  has  oppofed  the 

praftice  fince  the  year  1771.     Where  there  is  no  law 

this  may  be  a  good   criterion   certainly  j  but  it  can 

never  be  fuppofed  that  the  omiffion  of  fome  lords  of 

fiefs  to  enforce  their  undoubted  pfivilcgcs  can  affeQ: 

thofe  of  others.     Such  is  merely  an  aft  of  grace  and 

^vour  on  their  parts,  and  is  not  in  the  lead  binding 

on  others.    It  is  therefore  our  decifion,  th?tt  the  de. 

cree  of  the  Ropl  Court  be  reverfed. 
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f  At  Council.) 

Lempriere,  Appellant. — Le  Brun,  Refpondent* 

^T^His  was  alfo  a  cafe  of  appeal  from  the  RoyalCourf  Acwenant  t« 
of  Jer/eyt  praying,  that  its  judgment  might  be  renVas^/^'^- 
reverfed,   whereby  it  bad  been  determined,   that  a  ^tiwl^hrtanding 
feigneurial  rfttt  having  been  purchafed  of  the  lard  of  the  faid  rent  m>r 

T        r    r  ^      r  r  ir  ^^^^  ^""  before 

the Jie/j  and  afterwards  repurchafed  by  the  faid  lord,  alienated  from 

1  J    .  .  ^  .  .    »  t    1         fbe  fief,  and  only 

cnanged  its  properties  as  z  rent  fetgneunal^  and  be-  beemepurchafed 
came  a  conwion  rent,  or  rent  roturiere  et  fonciere^  ^"^  ^"^^  ^*'^*^ 

Wetberell  far  the  Appellant. — By  the  law  and  ufage 
of  the  illand,  there  can  exiit  no  doubt,  that  a 
feigneurial  rent  which  from  any  caufe  whatfoever  has 
been  alienated,  and  is  again  re-united  or  re-purchafed,  ' 
and  vefted  in  the  lord,  refumes  its  ancient  quality  of 
a  feigneurial  rent.  This  laft  fpecies  of  rent  is  more 
valuable,  as  it  is  paid  in  kind  from  the  produce  of  the 
foil,  which  of  late  years  has  much  increafed  in  value. 
Common  rents  are,  on  the  contrary,  paid  at  an 
eftablifhed  rate  per  bufhel,  moft  of  the  rents  of  the 
ifland  being  paid  in  wheat,  and  other  articles  the  pro- 
duce of  the  foil.  In  the  prefent  cafe,  the  law  of  the 
ifland  is  not  only  explicit,  and  fupported  by  the  ufage 
of  all  other  lords,  but  the  tenant,  who  is  the  prefent 
refpondent,  refufing  to  pay  the  faid  repurchafed  rent 
as  feigneurial,  has,  on  two  different  occalions,  been 
condemned  by  the  judgihent  of  the  court  of  the  fief 
(whofe  jurifdifidon  is  admitted),  to  pay  it  as  a  feigneu- 
rial rent ;  and  has  bound  himfelf,  on  each  condemna- 
tion, by  an  agreement  now  on  the  records  of  that 
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tEMPitTVRi  T.  Court,  to  pay  it  as  fuch  for  ever,  under  pain  of  im^ 
pri(gnment  in  the  Fief.  Hence  the  refpondent  is  noX 
only  bound  by  the  general  law  of  the  ifland,  but  alfo 
by  his  own  particular  aQ  of  obligation,  to  difcbargethe 
rent  zsfeigneuriah 

DiiUas  for  the  Refpondent. -^^efptRing  the  general 
law  of  the  ifland  no  authority  whatever  has  been  cited, 
no  text  writer  has  been  referred  to,  the  ufage  alone  has  . 
been  oppofcd  to  the  diftate»  of  the  plaiheft  rcafoning, 
for  it  is  evident  that  after  the  complete  alienation  of  a 
feigneurial  rent,  it  becomes  r^utouriere.  And  though 
it  may  return  by  purchafe  or  othe;rwife  to  the  original 
lord^  he  can  only  hold  it  in  right  of  purchafe,  or 
agreement,  and  not  as  lord  of  the  fief,  having  once 
9ibdicated  this  title.  Had  the  judgment  of  the  Court 
of  the  Fief  been  enforced,  as  it  might  no  doubt,  the 
refpondent  would  then  have  become  the  appellant  ia 
the  Royal  Court.  This  it  w^s  apprehended  would 
give  hini  an  advantage :  thei'efore,  the  lord  himfelf 
had  appealed  from  bis  own  Co^trt  (the  Court  of  the 
Fief),  where  his  influence,  amongft  other  confidera* 
tions,  had  tw^ce  obtained  him  a  decree  in  his  favour^ 
xiotwithftanding  which,  he  was  in  the  Royal  Court, 
condemned  in  cofts,  and  the  rent  determine^  to  be 
payable  as  a  common  rent  only. 

Judgment^ 
Sir  JVilliam  Grant. — If  you  admit  the  two  agrccr 
ments  pr  obligations,  which  have  been  figned  by  thjp 
tenant  of  the  ii(^f,  there  can  be  no  poffible  mode  of 
getting  rid  of  the  obligation  to  pay  the  rent  a^ 
(ipigneurialj    ftotwi^thftanding  the   judgment  pf  th^ 

.   Royajl 
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Royal  Court  of  the  ifland  in  favour  of  the  refpondent,  lemfeum  ▼. 
The  contract  was  not  only  made  but  alfo  adhered  **'^' 

to  for  fome  years,  when  the  tenant  refufe*  to  abide  by 
his  contraft,  and  again  is  convinced  it  is  his  duty  to 
renew  the  obligation.  He  again  refufes  to  comply 
with  the  terms  of  the  inftrument,  and  the  lord,  to  con- 
firm the  right,  appeals  to  a  higher  jurifdiftion,  where 
he  fails  to  obtain  the  fandion  he  expected,  and  there* 
fore  brings  the  caufe  before  the  Supreme  Court.  I  am 
not  now  able  to  afcertain  whether  the  lord  refumes  his 
right  by  repurchafe,  or  repoffeflion ;  much  would 
depend  on  the  circumftances  under  which  he  entered 
into  pofleifion.  Perhaps,  and  indeed,  from  what  has 
tranfpired,  it  would  appear  that  the  lord  only  held, 
and  derived  his  title  by  purchafe.  But  when  thero 
are  two  exprefs  covenants  to  pay  this  rent,  in  the 
manner  contended  for  by  the  Lord  of  the  Fief  him-» 
felf,  we  cannot  hefitate  in  deciding  that  the  decree  of 
f^e  Royal  Court  be  reverfed* 
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Beft^e  the  Lords  Commiffioners. 


JwniMh,^%o^.  ELIZABETH,  Trip,  Mafter. 

^iCu'^/J^'lhe  JN  this  cafe  a  Hamburg  (hip  failing  in  ballaft  from  the 
5c!i'fX>^         ifland  of  Martinique,  bound  for  Port/mouth  in  Great 
^I^x!xw^u^^^  jBn/^7//i,  was,  on  the  following  day,  met  and  captured 
ber  6i»i  deftina-  by  the  private  fliip  of  war  Camilla^  Peter  Graham 
pofe  or  landing  commandcr,  and  carried  into  Antigua,  where  Ihe  was 
thwby"? *ndmd  Condemned  as  lawful  prize  to  the  captors  by  the  Judge 
fcifp"*'-  i       of  the  Vice-admiralty  Court  of  the  ifland ;  from  which 
fentence    the  owner,  Peter  Rucker^   merchant    and 
burgher  of  the  free  and  imperial  city  of  Hamburg,  ap- 
pealed by  the  fjud  mafter  of  the  veffel. 

Adams,  for  the  captors. — r-This  veflel  has 
been  condemned  in  the  Court  below,  from  the 
ftrongeft  fufpicion3  of  her  having  been  engaged 
in  an  illegal  trade,  and  from  the  proof  of  pro- 
perty exhibited  being  incomplete.  In  moft  of  the 
ihip's  papers  (he  has  been  defcribed  as  the  property  of 
Rucker,  but  in  that  certificate  flie  obtained  from  the 
Cuftom-houfe  at  Martinique,  immediately  previous  to 
her  failing,  flie  is  defcribed  as  the  property  of  Johan 
Daniel  Kock.  ^  But  the  ftrongeft  grounds  for  her  de- 
tention and  final  condemnation  appear  to  be,  that 
having  fet  fail  from  Martinique,  exprefsly  relying,  as 
the  correfpondence  before  the  Court  will  (hew,  on  the 
Britijh  or Atr  of  the  \^th  oi  February  1807,  ^^  ^^s 
violated  tUe  provifions  of  that  order  in  two  inftances  • 
firft,  in  failing  from  the  ifland  of  Martinique  in  ballaft, 
S)Xi4  not  for  the  purpofes  of  tRde ;  and  next,  in  de- 
viating 
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mating  from  her  courfe  after  leaving  that  ifland,  nrhlch         The 
originally  had  been  defcribed  as  for  England.    It  will  '_ 

be  found  that  the  order  under  which  this  veffel  failed*     7«»'  «o«*»t 
bad  made  no  provifion  for  the  fafety  of  veffels  failing 
in  ballaft,  but  folely  for  thofe  veffels  of  Hamburg  and 
Bremen^  trading  to,  or  from,  the  ports  of  Great  Brh 
tain.     Thus  the  manner  of  failing,  as  well  as  the  def- 
tination  of  the  veffel,  is  accurately  defined,  and  no  vef- 
fel, under  any  other  circumftances  but  thofe  contained 
in  the  order,  can  have  any  pretenfion  to  claim  its  pro* 
tefiion.     This  veffel  fets  out  avowedly  for  Portfmoutb 
in  Great  Britain^  and  is  immediately  afterwards  found 
lying  tff  and  on^  near^the  ifland  of  S/.  Kittys.     This  is 
attempted  to  be  juftified  by  the  neceffity  fhe  was  under 
to  land  a  paffenger  in  that  ifland,  who  had  interefted 
himfelf  extremely  for  the  protection  and  fecurity  of 
this  veffel  in  her  paffage  to  England,  I  muft,  however, 
fugged  there  feems  to  be  no  imperative  neceflity  for  the 
(hip's  endangering  hcrfelf,  by  landing  this  gentleman 
in  St.  Kitt*sy  fince  the  communication  between  all  thofe 
iflands  is  very  general,  and  frequent.     This,  thereforef 
falls  to  the  ground  as  a  defence,  and  excites  a  fufpicion 
■  that  (he  was  lying  off  that  ifland  for  the  purpofe  of 
carrying  on  an  illegal  trade,  of  which  this  fuppofed 
paffenger  was  the  confidential  agent.     There  feems  to  . 
be  alfo  fomething  extremely  fufpicious  in  the  mutual 
intereft  this  paffenger  and  (hip  take  in  each  other.     In 
Martinique  and  Barbadoes  he  is  folely  anxious  to  pro- 
pire  this  (hip  a  fafe  paffage,  and  obtains  the  opinion  of 
the  law  o(ficer  of  this  laft  ifland,— runder  which  opi- 
nion exprefsly,  the  veffel  fets  fail.     Aware  of  the  vigi- 
lance of  our  cruifers,  (he  conforms  as  nearly  as  con- 
Tenient  to  the  order  under  whofe  proteftion  flie  is  af- 
(ured  of  a  fafe  pa(rage9  until  ihe  concludes  il^e  is  out  of 

I  danger^ 


IS  CASES  DETERMINED  IN  THE 

The  danger,  and  immediately  alters  his  courfe,  and  runs 
•J!l!II!I!L  direftly  for  the  ifland  of  5/.  Kiit's.  There  certainly 
^iwi-  icih,  could  be  no  ordinary  motive  for  fuch  an  extraordinary 
change  of  deflinatiou.  Here  fhe  is  captured  by  the 
private  Ihip  of  war  Camilla^  in  the  direft  courfe  for 
that  ifland.  From  the  concurrent  circumflances  of 
this  veflel  having  a  falfe  defcription  of  property  on 
board,  having  varied  from  her  courfe,  violated  the 
requifitions  of  the  order  mentioned,  and  the  fufpicion, 
it  is  impoflible  not  to  entertain,  that  (he  was,  if  not 
actually  engaged,  about  to  engage,  and  fet  fail  with  the 
intention  to  engage,  in  an  illicit  trade  \  I  am  encou* 
raged  to  hope  that  the  decree  of  the  Court  below  will 
be  confirmed,  and  the  vcflel  condeomed  as  prize  to 
the  captors* 

Arnold  for  the  Appellant. — This  veflcl  it  appears  had 
lain  fome  time  with  a  cargo  in  the  ifland  oi  Martinique^ 
ready  to  fail  for  Europe;  but  her  captain  being  apprifed 
by  Mr.  Elbers  of  his  intention  to  fend  her  to  forae 
port  oi  Great  Britain  in  confequence  of  the  occupation 
of  the  city  of  Hamburg  by  the  French  forces^  rekmded 
the  (hip's  cargo,  as  he  could  npt  obtain  p^rmiflion  to 
take  out  the  faid  cargo  from  the  government  of  that 
ifland,  in  confequence  of  altering  his  deftination.  To 
this  he  was  advifed  by  Mr.  Elbers^  who,  to  fecure  the 
veflel  a  fafe  paflage,  had  gone  exprefsly  to  Barbadoes 
to  confult  the  law  officers  there,  as  to  the  mode  in 
which  fhe  fhould  profecute  her  voyage.  By  them  he 
was  informed  the  yeffel  might  with  fafety  profecute  her 
voyage  under  the  proteftion  of  tl^e  order  of  the  i8th 
of  February.  Relying  on  this  affurance,  which  alfo 
was  corroborated  by  the  opinion  of  Hi^  IVtajefty's  At^ 
torney  General  of  Barbadoes^  the  oaptain  without  he- 
^  i&ta^oi^ 
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ti 


fitation  cleared  out  for  St.  Kittys,  to  ftand  off  that        The 
Ifland  for  the  fole  purpofe  of  landing  this  Mr.  Elbersj 


to  whofe  endeavours  he  was  exclufively  indebted,  for  3^^  «o«h» 
the  profpedl  he  had  of  returning  to  Europe  with  fafety*  '  ^ 
In  making  for  this  ifland  the  veiTel  was  captured  by 
the  Camilla  privateer,  carried  to  Antigua  and  con- 
demned. Front  which  fentence  her  owner  now  ap-^ 
peals^  and  trufts  that  the  nature  of  the  circumflances 
Under  which  the  veffel  failed,  the  care  and  caution  his 
friend  has  obferved  to  enfure  her  a  fafe  voyage,  the 
fatisfadory  manner  in  which  the  propf  of  property  is 
made  out,  except  in  the  inftance  alluded  to,  which 
originated  folely  in  an  accuracy  of  the  port-ofEcer  in 
tranfcribing  the  document,  and  her  exaft  compliance 
with  the  order  of  the  Britijh  government,  (except  in 
procuring  a  cargo,  for  which  the  captain  had  no  funds 
but  in  the  ifland  of  Martinique^  but  from  whence  all 
exportation  to  this  country  was  ftriftly  prohibited) ; 
will  chtttle  this  vefTcl  to  the  protedkion  of  .the  order: 
and  induce  your  Lordfhips  to  pronounce  the  capture 
unjuftifiable,  and  fentence  the  c^ors  to  reftitution 
with  cofb  and  damages. 

Adams  in  reply  obferved,  the  captors  had  never  yet 
been  in  pofTefGon  of  the  proceeds  of  the  vefTel. 

Judgment, 
Sir  William  Grant.— We  order  the  veflTel  to  be  re- 
ftored,  and  as  we  are  of  opinion  there  appears  fca^ely 
tny  ground  for  juftifying  the  detention  of  the  veffel^ 
Modejaw  the  captors  in  cofts* 


CASES  DfiTERMINED  IN  THE 


>"  wtb,  1S09.  ZULEM A,  Alfton,  Marten 

proofofajornt   npHis  was  a  cafc  of  appeal  from  the  Vicc  Admiraltt 

property  with  JL      ^^  r  •  •  i_ 

the  enemy  ill  a  Couit  6f  Halifaxy  Nova  Scotia^    in   which  the 

ielufuch  10  whole  property  of  the  appellants,  both  in  the  fhip  and 

iTthTlhfpment  ^^^g^y  had  been  condemned  as  prize  to  the  captors,  in 

aLrn^^neclf-  coi^f^quence  of  the  enemy's  being  confidered  to  have 

ftrijy  aSed  the  a  fiiare  both  in  the  fhip  and  part  of  the  cargo. 

Tie  King*s  Ad'oocate  and  Daubenyfor  the  captors.-^ 
This  fhip  has  been  condemned  in  confequence  of  the 
fufplcious  papers  which  have  been  exhibited  in  the 
Court  below,  after  pcrmifEon  had  been  granted  to  in- 
troduce further  praof,  by  which  the  prefent  appellant , 
failed  to  fubftantiatc  the  claim  of  fole  property  on  thq 
paitof  iv?jj^/ -and  Mann^  and  feveral  other  American 
citizens  concerned  in  the  fhip  and  cargo.  Foujfat  and 
Mann  are  the  regiftered  proprietors  of  the  whole  fhip> 
and  part  of  the  cargo.  This  claim  is  however  vitiated 
by  the  fufpicious  circumftances  of  the  trade  in  which 
the  parties  had  long  been  engaged,  as  well  as  by  the 
ibxp's  own  papers,  and  others,  which  have  been  invoked 
into  this  caufe  from  the  Columbian  packet  condemned 
in  Bermuda  J  and  alfo  from  the  Titus.  From  thefe  pa- 
pers it  appears  the  parties  have  been  engaged  in  a  trade 
on  falfe  grounds,  and  for  falfc  purpofes.  Foujfat  har 
a  brother  in  Bourdeauxy  who  a&s  for  others  in  that 
country  as  a  confidential  agent,  in  making  fhipments 
nominally  for  account  of  his  brother  in  America^ 
(which  the  fhip*s  papers  prove),  but  which  the  invoked 
papers  give  the  ftrongefl  grounds  to  fufpeft,  are  for  his 
own  and  their  account*    Amongft  thefe  papers  one  isi 

found 
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&and  in  cypher,  and  another  without  any  fignature,  bttt        The 
which  there  is  ftrong  reafon  to  believe  are  the  writing 


of  Jujtin  Foujfat  of  B^urdeaux^  in  which  he  fpeaks  with      7^*  «otfc, 
great  anxiety  of  a  fhip,  which  he  in  a  cant  phrafe  **^ 

denominates  his  eldeft  daughter,  as  containing  part  of 
his  property,  and  which  the  particulars  of  her  cargo 
mentioned,  as  well  as  the  apprehenfion  he  profeffes  to 
entertain  that  flie  may  be  finally  condemned  as  prize, 
prove  almoft  beyond  a  doubt  to  be  the  Zukma^  which 
had  about  the  fame  time  been  captured  and  carried 
into  Halifax  for  adjudication.  In  another  the  writers, 
merchants  of  Bourdsaux,  defire  returns  for  3  8  5  balkets  of 
oilj  which  number  is  found  precifely  on  board  the  Zu^ 
Ima^  The  proof  of  property  is  therefore  infufficient,  or 
rather  fliews  it  to  belong  in  part  to  the  enemy,  and  this 
with  the  connivance  oiFot^ai zt  Philadelphia.  If  Matm 
be  impofed  on,  he  mufl  feek  redrels  at  the  hands  of 
his  partner.  But  there  will  be  found  np  attempt  even 
^0  prove  that  he  was  not  alfo  connifable  to  the  fraud. 
Hence  the  parties  may  be  juftly  concluded  to  be  equally 
interefted  in  the  fraudulent  fcheme,  and  the  whole 
property  a  proper  fubjed  for  condenmation. 

Arnold  and  Stephen  for  the  /tppellant. — ^The  prin^ 
cipal  part  of  the  objeftions  as  to  the  proof  of  property 
are  inferential  from  a  myfterious  paper.  There  may 
be  many  other  reafons  for  ufing  fuch  papers  befide 
purpofes  of  fraud.  The  manner  alfo  of  bringing  in 
thefe  papers  from  the  (hips  Columbian  packet  and 
Tttm  is  highly  objeftionable,  no  opportunity  whatever  , 
being  given  to  the  appellants  to  explain  them  as  they 
probably  could  to  the  fatisfaftion  of  your  Lordfliips  by 
other  documents.  One  part  of  the  property  remains 
however  unimpeacbedj  MamC%  property  in  the  (hip's 

cargo. 
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Tfcc  cargo,  and  freight-  To  permit  the  cargo  in  this  iflJ 
^^^^^!i^  ftance  to  affed  the  fliip,  would  be  to  carry  the  doftrintf 
jmm  loth,  of  prize  faither  than  it  has  hitherto  been  attempted^ 
While  the  points  of  evidence  contained  in  the  invoked 
papers  are  at  bed  equivocal  and  uncertain,  the  original 
"evidence,  documents,  and  affidavits  are  clear  and  de<« 
dfive  as  to  the  property  of  both  Ihip  and  cargo.  If 
even  the  identity  of  the  writer  of  the  letter  alluded  to, 
were  proved  to  be  that  contended  for,  there  is  in  that 
-  letter  no  abfolutc  averment  of  the  property.  This  is 
merely  founded  on  the  {trained  inferences  attempted  to 
be  impofed  on  the  Court  in  deficiency  of  conclofive 
evidence.  There  feems  to  be  nothing  even  in  the  cor- 
refpondence  between  the  parties  which  can  lead  your 
Lordfhips  to  difcredit  the  proof  of  property:  and  fo 
cautious  have  the  owners  been,  that  they  have  defired 
the  appellant,  who  is  their  captain,  to  abandon  a  claim 
which  had  been  made  for  goods,  but  which  fince  they 
llave  aTcertained  not  to  be  their  property,  though  ea- 
tered  as  fuch  in  the  bills  of  lading.  Thefe  goods  it 
appears  were  not  put  on  board  by  their  own  ihipper 
Foujfat ;  nor  was  the  maftcr  apprized  whofe  property 
they  were  until  the  veifel  had  almofl  compleated  her 
hding,  and  confequently  could  not,  without  great 
inconvenience,  reland  them.  The  whole  appears  t. 
€sur  atid  open  tranfadion.  The  proof  of  property  im« 
impeached,  and  the  owners  therefore  intitled  to  refti. 
tution. 

Judgment, 
Sir  William  Gra»/.— The  papers  which  have  been 
exhibited  in  the  Court  below,  feem  to  produce  nearly 
the  fame  impreffion  as  thofe  which  have  fince  been  in- 
yoked  into  this  caufe.    It  appears  from  many  parts  of 

both 
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both  thefe  papers  that  there  Was  a  joint  concern  m        The 
the  proceeds  of  this  cargo  between  the  Foufats.    The  ,_1"^1^ 
385  baikets  of  oil,  mentioned  in  the  letter  from  the     !^«'  »oih, 
Baurdeaux  merchants,  appear  clearly  to  be  fhipped  on  ^'' 

their  own  accoujit,  and  impeaches  the  whole  proof  of 
property  oik  the  part  of  Foujfau  Nor  can  it  cfcape  our 
notice  that  this  fort  of  agency  feems  to  have  been  ha- 
bitual, and  has  no  other  objedt  but  that  of  injuring  and 
evading  the  belligerent  ri^ts  of  this  country.  We 
therefore  condemn  Mr.  Foujfafs  part  of  the  cargo,  as 
well  as  his  half  of  the  fliip,  though  by  no  means  as  a 
confequence  of  condemning  his  part  of  the  cargo,  but 
from  a  dieficiency  of  proof  in  the  evidence  of  property, 
on  which  there  is  not  that  cleamefs  which  we  could 
vrifh :  As  he  appears  the  deteded  agent  for  covering 
cnemy*s  property  under  falfe  appearances,  we  cannot 
admit  him  to  the  benefit  of  exhibiting  further  proof. 
The  cargo  being  perfeftly  an  innocent  cargo,  the  title 
of  Mr.  Mann  remains  unimpeached,  and  we  therefore 
order  that  his  half  of  the  fhip  as  well  as  his  proportion 
of  the  cargo  and  freight  be  reftored. 

[The  property  claimed  by  feveral  other  citizens  of 
rfie  United  States. v/zs  alfo  reftored,  as  it  appeared  by 
the  papers  exhibited,  that  they  were  ihipped  for  their 
account  and  rifk,  and  were  fuch  articles  as  were  cal- 
culated to  be  difpofed  of  by  retail,  in  the  refpeftive 
ftops  of  the  claimants  who  refide  ill  Phijadelpkia.l 


Vol,,  h 
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yune  loAiftZof.  \        TITUS,  CusHiNo,  Matter. 

dcmn^'^n^rcr  HPHis  wos^a  cafc  of  appeal  from  a  fcntencc  of  con- 
fA'I^nce  ^The  denmation  by  the  Vice  Admiralty  Court  of  Ber^ 

ihtpper  io  the     muda  on  the  fhip,  and  part  of  the  cargo  as  the  property 

eneny'f  country      *.,  •  **/ 

fairly  accounting  of  the  enemyi  though  claimed  for  feveral  Jmerican 

to  the  neutral       .«,        u      *. 

owner  for  the     mercoants. 

whole  freight  ^ 

and  earning i  of 

thevcffci.   The      TbeKingsAdvocafeandAdamsforthecaptors.'^ 
part  of  cargo      In  this  cafe,  abounding  with  inconfiftencies,  the  firil 
hibii' fjtthcr**'   that  prefents  itfelf  is,  that  this  claim  is  made  by  Meffrs. 
fhTihip^u  dif   Bainbridge  and  Co.  though  the  owner  of  the  ibip,  Mr. 
^ft^rki^f  ^^y  Dumas  of  Pbiiadelphiay  has  in  a  letter  of  inftruftions 
^n  00  board,    fo  his  matter,  dire&ed  him  in  cafe  of  feizure  by  Bri'- 
tijh  cruifers,  to  have  recourfe  to  his  friends,  Meflrs. 
Mullet  and  Co.  refiding  in  Landon^  for  advice  and 
aiCttance.    The  whole  tranfa£lion  appears  fo  replete 
with  deception  and  fraud,  that  it  will  be  found  almoft 
impoilibie  to  lay  hold  of  any  thing  in  one  fhape,  which 
on  a  more  Arid  inveftigation  will  not  appear  to  aifume 
a  different  form  and  complexion.    We  find  the  veffel 
defcribed  as  altogether  the  property  of  Amir  lean  mer« 
chants,  by  the  atteftations  of  the  matter  and  fhippers. 
Corroborated  by  the  evidence  of  the  feamen,  and  con- 
firmed by  the  papers  on  board,  her  pafs^  bills  of  ladings 
and  regitter.    This  reprefentationis  totally  overturned 
,         and  falfified  by  an  iaveftigation  of  the  papeis  and  cor* 
refpondence  which  were  evidently  not  intended  for 
publication.    The  whole  claim  is  not  a  little  affeded 
by  the  drcumttance  of  Mr.  Fovffat  (whofe  fliip  the 
Zulema  "w^s  within  the  prefent  month  condemned  by 
your  Lordihips  on  accouxtt  of  grofs  prevarication  and 
8  fraud) 
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firan^)  having  thought  it  his  duty  to  abatidoh  ^  claitii        n« 
in  this  cargo  for  wine  and  plate,  which  claim  was  alfo  ^^^  "'^*'.  ^ 
profecutcd  by  the  houfe  of  Bainbridge  2nd  Co.  until     j^nriAih 
within  f  hcfe  few  days*     This  has  perhaps  been  effected        *^' 
by  the  folicitaiion  of  Dumas  himfelf,  who  cannot  but 
be  apprifed  of  the  danger  in  which  his  claim  ftood^ 
from  appearing  joined  in  a  claim  with  a  man  whof^ 
character  and  connedion  with  the  enemy  have  been 
fo  manifeftly  developed.  It  will  not  be  difScult  to  prove 
this  veflel  is  fimilarly  circumftahced  with  the  Zukmd 
juft  mentioned,  and  thence  will  appeat*  to  your  Lord** 
ihips  a  property  juflly  fubjefl  to  condemnation  with 
the  cofts  of  appeal.     The  principle  of  law,  laid  down 
ff^  explicitly  in  the  cafe  alluded  to,  muft  embirace  the 
prefent  cafe  ;  inafinuch  as  this  velTel's  papers,  and  the 
reprefentations  of  her  owner,    attempt  to  coVer  the 
enemy^s  property,  and  defraud  thfe  belligerent  rights 
of  this  (country.    Upon  tbi^^  principle  alfo  it  will  not 
be  pol&ble  to  admit  the  owner,  who  thus  fraudulently 
mifreprefents  the  cargo,  to  the  benefit  of  further  proofs 
as  to  the  (hip  or  any  part  of  the  cargo.    The  general 
fyedes  of  trade  carried  on  between  the  potts  of  Phila^^ 
Mpbia  and  Sourdeauk,  has  been  amply  elucidated  by 
the  cafe  cited,  as  well^as  many  othens  not  perhaps  lefs 
in  point.     Mod  of  the  Bourdeaux  merchants  it  appears 
have  ag^ents  iti  the  United  Suites^  who  have  a  conve* 
Aient  latitude  of  confcience  fufEcient  to  enable  them  to 
cover  their  employer's  property,  as  that  of  neutrals^ 
And  were  it  not  that  perfons  eonfcious  of  fraud  in 
themfelves  cannot  fufficiently  confide  in  each  other^ 
end  theref(»*e  defeat  their  defigns,  by  permitting  the  * 
dec^tion  to  become  apparent  in  their  private  cor- 
refpondence,  wherdn  they  cannot  refrain  from  exprefll 
iDg  their  anxiety  for  the  Aifety  of  this  covered  pro-^ 

'  C  a  t)erty. 
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The        perty,  and  from  making  repeated  demands  for  crcdj^ 


Titus. 


on  account,  or  quick  returns  for  thefe  falfely  denomi- 
ju'fe  itth,    natcd  cargoes,  it  would  perhaps  be  impofEble,  fuch  k 
^^'        the  calamitous  extent  of  this?  fyftem  of  falfe  fwearing, 
that  the  rights  of  the  belligerent  fhould  ever  be  en- 
forced in  cafes  of  thisdefcription.  Itmuft  be  admitted 
wherever  there  is  reafon  to  fufpefl  a  preconcerted 
fyftem  of  fraud,  there  is  the  lefs  neceflity  to  exhibit 
pofitive  and  direfl:  proof;  notwithftanding  which,  the 
fraud  will  be  moft  diftinftly  fubftantiated  in  the  prefent 
cafe,  by  the  papers  which  were  found  in  her  poffeffion 
at  the  time  of  the  capture.    This  veflel  is  configned 
to  yu/iin  Foujki  of  Bourdeaux^    whofe  dexterity  in 
this  fort  of  trade  has  been  already  proved-     He  affefts 
to  be  the  mere  agent  for  the  neutral  merchant,  and 
while  fhipping  goods  for  the  joint  account  of  himfelf^ 
Fouffat  and  Dumas  of  Philadelphia^  defcribes  them 
carefully  on  oath  the  fole  property  of  neutral  mer- 
chants.    This  appears  moft  confpicuoufly  inFotiffat 
of  America  having  withdra\^Ti  the  claim  made  for  part 
of  his  cargo  a  few  days  lince.     Mr.  Dumas  confider» 
his  cafe  not  fo  defperate,  and  therefore  has  appealed. 
The  veflel  he  contends  is  folely  and  excluiively  his 
property.  To  prove  this  lie  produces  the  fhip's  papers. 
But  in  the  correfpondence  between  Foujfat  of  Bour^ 
deauxj  and  his  brother,  he  defcribes  the  whole  of  the 
fliipment,  which  he  configns  him^  as  his  property,  fpc- 
tifieSj  like  an  owner,  the  fort  of  fales  he  fhould  be 
pleafed  with^  and  inculcates  the  neceflity  of  making 
him  quick  returns.  This  letter  alone  would  have  com* 
pleally  overturned  the  claim  of  Foujfat  of  Philadelphia^ 
had  it  not  been  prudently  withdrawn.     It  is  figned  by 
Louis^  and  addreflcd  to  Charles  Le  Roy^  but  from  a 
comparifon  with  that  addreflcd  by  Fgujfat  to  his  bro- 
ther. 
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tlier,  and  the  exaft  cofrefpondence  of  circumftances,        Tfce 
fiiinute  defcriptions,  and  numbers,  there  can  be  no 


doubt  entertained  that  it  was  intended  for  Foujfat  of    Jun*^  xotWi 
Fbiladelphia^  and  written  by  his  brother.     In  the  latter 
part  of  this  letter,  the  writer  requefts  that  a  part  of  the 
paflage  money,  which  he  remits  by  a  draft  on  Foujfat 
himfelf,  may  be  carried  to  his  credit.     Paflage  money 
is,  however,  the  earnings  of  the  veflel,  and  therefore 
can  belong  only  to  the  owner.     In  this  inftance,  there- 
fore, it  appears  that  Foujfat  of  Bourdeaux  avows  him- 
felf a  part  proprietor.     Upon  comparing  ihe  fum  for 
which  he  claims  credit  by  the  drafts  of  pufTingersin  the 
fliip,  with  the  paflage  money,  it  will  be  found  nearly 
two-thirds  of  the  whole.     The    zeal,    anxiety,  and 
pains  which  he  takes  to  procure  freight,  paflengersj 
and  the  manner  in  which  he  reduces  the  freiglit  in  fa- 
vour of  his  brother's  goods,  (hipped  on  board  this  vef- 
fei,  prove  him  more  than  a  mere  agent.     In  faft,  great 
part  of  the  veflel  is  freighted  with  goods,  for  which 
Dumas  appears  never  to  have  given  any  order,  and  in 
one  letter,  which  is  without  fignature,  but  appears  alfo 
to  come  from  Foujfaty  and  is  addrefled  to  Mr.  Hedor^ 
he  advifes  him  of  having  fhipped  for  his  account  fix  tuns 
xX  wine,  which  in  another  part  of  this  mod  fallacious 
correfpondence  is  faid  to  be  for  account  of  Mn  Orthss. 
This  Orthes  is  fuppofqd  to  be  the  brother  of  Dumas^ 
viho  had  fome  time  before  left  France  on  account  of 
his  embarraflinent,  and  is  perhaps  defcribed  by  this 
fidlitious  name  in  his  fiRer's  letter,  left  this  confign- 
laent,  in  cafe  of  capture,  fliould  be  condemned  as  the 
property  of  a  French  citizen.     Thefe  fix  tuns  of  wine 
are  notwithftanding  found  alfo  entered  for  the  fole 
account  and  riflt  of  Dumas  in  the  Ihip's  bill  of  lading. 
The  reprefentation,  therefore,  of  the  cargo  of  the  veflel 

C  3  appears 
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T  •        appears  totally  ialfc,  and  can  be  only  intended  to  con« 
ceal  fron^  the  belligerent  the  nature  of  the  trade  in 


B.igJ. 


y^mf  loth,     ^hich  the  veflel  has  been  engaged*     The  arrangement 

*'^^        whiah  Fouffat  makes  in  favour  of  his  brother's  part  of 

the  cargo,  is  fuch  as  might  be  expeded,  and  he  jufti^es 

it  by  dating  that  he  had  procured  an  equal  abatement 

on  a  late  (hipment  to  the  fame  perfon,  adding  alfo  that 

It  was  principally  as  an  inducement  to  other  (hipperSj 

to  freight  the  vefTel  that  he  had  put  chefe  goods  on 

board  at  a  higher  nominal  freight  than  ufual.    The 

property  of  the  enemy,  in  feveral    inilances,  i-  at. 

tempted  to  be  proteded,  by  defcribing  it  on  oath,  as 

that  of  neutrals,  and  the  property  of  the  veffel  itfelf 

muft  appear  fubjed  to  condemnation;  from  the  cir« 

"  ^umflance  of  Faujfafs  claiming  a  credit  for  a  confider* 

^^ble  (hare  in  the  earnings  of  the  ve^el^  which  cai) 

ipiely  ^^crue  to  him  as  part  owner* 

Arnold  and  Stephens  for  the  Apfellanis^wmkA  the 
couT)fel  for  the  captors  have  refted  the  ftrength  of  their 
cafe  on  aflimilating  it  to  that  of  the  T^tdemaj  and  have 
utterly  failed  in  this  expe^ation,  the  cafe  of  theappel^ 
)ants  is  thereby  rendered  the  more  (imple  and  unem* 
barrafled.  With  refpecl  to  thp  property  of  the  (hip,  the 
proofs  are  full  and  complete-  She  is  defcribed  by  her 
pais,  r-egifter,  and  evidence  of  the  captain,  as  American. 
property^  Dumajf  built  the  (hip,  and  continues  to 
ezercife  the  authority  of  an  owner,  with  refpeft  to  the 
vcffd  even  after  leavmg  his  port>  and  th^ughout  die 
whole  voyage.  The  proportion  of  the  (hip's  eamingSy 
whpther  paiTage  money  or  freight,  whjch  it  is  con- 
tended was  placed  to  the  credit  of  Fou/J^t  at  Bourdeaux^ 
is  minutely  accounted  for  to  Dumas  by  the  drafts  of 
l^engers  on  boar^^  all  made  payable  to  himfelt,  and 


HIGH  COURT  OF  APPEALS. 


«3 


vMch  Fouffat  merely  claims  a  credit  for,  as  the  a^t  Th* 
of  Dumas  J  tranfmitring  by  this  mean  part  of  the  pro-  "'^*' 
ceeds  of  his  veiTeL  Of  theie  paifengers  feme  had  jm  loth, 
funds  in  America,  and  others  had  prbperty  on  board,  *^** 
for  which  reafons  they  preferred  giving  drafts  on 
American  merchants  for  either  freight  or  paflage,  and 
feme  even  found  it  convenient  to  raife  money  of 
Fouffat  on  fimilar  drafts.  The  property  of  the 
veffel  remains  Ummpeached.  By  the  atteftation^  of 
the  mafter,  the  docummtary,  and  parole  evidence 
adduced,  the  cargo  aifo  is  proved  generally  the 
property  of  neutrals.  Mr.  Fouffat  of  America  having 
vithdravm  his  claim  is  a  ftriking  feature  of  integrity  in 
this  cafe,  and  fliewsrhow  unvrilling  the  appellants  were 
to  have  their  appeal  contaminated  by  any  colour  of 
Ivaud,  which  it  is  probable  they  themfelves  were  only 
acquamted  with  within  thefe  few  days.  The  only 
doubtful  part  of  the  cargo  remaining  is  the  Ihipment  of 
wine  made,  it  is  faid,  by  the  fifter  of  Dumasy  refiding  in 
France^  to  Ortbes.  Of  this  perfon  we  are  totally  igno« 
rant.  The  letters  addreiTed  to  Ortbes  and  Hedor^  one 
of  which  is  in  cypher,  becaufe  they  appear  to  be  my(le« 
rious,  are  not,  therefore,  to  imply  a  fraudulent  inten- 
tion. They  are  capable  of  explanation/  and  when  it  is 
confidered  how  extremely  unfortunate  in  almoft  every 
tranfa£don  of  their  lives,  Tome  of  thefe  correfpondents, 
particularly  Ortbes,  appears  to  have  been,  it  would  be 
the  extreme  of  cruelty  to  deny  the  benefit  of  further 
proof  to  a  wretched  family  ftmggling  through  adverfe 
viciilitude,  and  unforefeen  misfortune,  with  a  fmcere 
4efire,  as  they  exprefs  themfelves,  of  obtaining  an  honeft 
and  honourable  competence,  by  honeft  and  honour- 
9b}c  m^ans,  efpedally  when  there  is  every  reafon  to 

C  4  believe 
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The        believe  the  property  in  queftion  is  their  laft  itake^  and 
the  folitary  hope  of  their  future  years. 


^n€  iotb| 
JS09. 


JupGM£NT, 

Sir  W.  Grant. — From  the  teftimony  of  the  matter, 
fo  clearly  an^  forcibly  corroborated  by  the  fliip*8 
papers,  and  alfo  from  the  exaft  manner  in  which 
the  fhipper  has  accounted  to  the  claimant  for  the 
whole  of  the  freight,  and  paffage  money  (the  re- 
mittance made,  appearing  exa£tly  to  correfpond  with 
the  earnings  of  the  veffel) ;  we  are  of  opinion  th$ 
proof  of  property  is  fufEcient.  We,  therefore,^  or# 
der  the  vefTel  to  be  reftored,  and  fee  no  adequate 
reafon  to  preclude  the  appellants  from  the  benefit 
of  exhibiting  further  proof  as  to  the  property  fUIl 
^n^iauin^  to  be  claimed. 
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'TpHE  property  of  this  veffel,  with  the  greater  part  Concealed  c<«- 
of  her  cargo,  condemned  in  the  Vice  Admiralty  omwardcai^a 
Court  of  Bermuda^  was  claimed  by  fV.  Vaugban^  itier-  ^rThcrVcmm 
chant  of  London^   for  Richard  Gernon^  merchant  of  iJimnatio'IirTte 
Pblladelphiay  as  an  American  citizen,  and  fole  pro-  J"^^'?"f"f*? 

prietQr*  percargoatlnbo. 

^  table  in  a  confi- 

derabFe  degree  to 

His  Majeftfs  Advocate. — This  veffel,  however  at-  J^Va"^^]^^^^ 
tempted  to  be  clothed  with  an  American  charafter,  wtaejii* 
will  neceffarily  appear  on  a  review  of  her  conduQ:  from 
her  firft  failing  on  the  outward  voyage  to.  have  quitted 
her  original  port  with  a  cargo  of  goods  falfely  de- 
fcribed,  to  have  made  a  continuous  voyage  with  thefe 
goods  from  an  enemy's  port  to  an  enemy's  colony,  and 
for  the  account  of  the  enemy's  merchants  refiding  in 
Bourdeaux.  Tl^is  cargo  is  faid  to  be  fhipped  in  the 
port  of  Philadelphia,  on  board  the  American  veffel 
Balticy  which,  with  nearly  all  the  cargo,  is  defcribed  to 
be  the  property  of  Mr,  Richard  Gernon.  She  is  thea 
&id  to  be  committed  to  Mc  Peter  Payan^  alfo  an 
American  citizen^  as  fupercargo.  This  gentlemaOji 
however,  has  fo  far  defpaired  of  eftabliihing  his  claim 
to  that  character,  that  he  has  deferted  a  claim  made 
for  part  of  the  homeward  bound  cargo,  by  the  pre* 
fent  appellant,  for  his  accoimt.  This  cargo  will  ap- 
p^r,  by  the  correfpondence  exhibited  in  the  appendix 
to  the  cafe,  to  be  actually  the  property  of  Mr.  John 
Cemon  and  other  merchants  refiding  in  Bourdeaux, 
yfhtrt  it  was  exprefsly  ihipped  by  them,  on  bbard  the 
fm^  yeflel;  wbi^h  then  was  named  Tbc  ligzen.    Thefe 

goodi 
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The        goods  were  by  them  conligned  to  Meflrs.  Buckley  & 

, L-  Co^  of  Pbiladelpbia ;  and  after  this  veflbrs  arrival 

>»y7ib,  there,  a  felfe  fale  of  both  flup  and  cargo  took  place, 
by  which  Mr.  Richard  Gernon  is  made  the  nominal 
owner  \  a  new  regtfter  is  made  for  this  veflel  on  this 
alleged  change  of  property,  her  name  changed,  anew 
captain  appointed,  and  every  thing  being  effefked 
which  could  pofGbly  give  a  plaufible  colour  to  the 
fraud,  the  veflel  fets  fail  under  the  charge  of  this 
PayaHy  who,  it  is  evident  from  other  parts  of  this 
correfporfdence,  accompanied  her  from  Europe,  as  the 
fupercargo  for  her  owners  in  Frame.  This  laft  fad 
is  proved  from  Payan^s  having  a  power  of  attorney 
configned  to  him  by  one  Marnin  of  BaurdeauXf  em- 
powering him  to  colled  debts  due  to  him.  In  this 
inftrument  he  is  defcribed  as  then  at  Bourdeaufc^  but 
refiding  at  a  particular  ftreet  in  the  I/Ie  of  France. 
Thus  Payan  is  difcovered  to  be  not  only  the  agent  for 
the  enemy,  but  abfolutely  a  fubjed  of  France,  in 
which  his  wife  then  refided.  While  in  At  f/le  of 
France  he  is  found  bufily  employed  in  various  fpecu- 
lations,  many  of  which  are  contrary  to  the  tenor  of 
tiie  inflrudions  received;  and  fome  of  the  cargo 
claimed  for  -Richard  Gernon  appears  to  have  been 
Slipped  in  contradidion  to  his  orders.  Several  bilk 
of  {die  appear  among  the  fhip's  papers  in  the  hand* 
writing  of  Payan,  all  made  as  to  different  merchants^ 
but  evidently  calculated  to  miflead  and  cover  the 
intended  frauds  One  paper,  affededly  denominated 
^^  An  account  current  between  John  Gertton  of  Bour^ 
deaux  with  Meffrs,  Saubder  &  Co,  of  the  IJle  tf  France^ 
{is  relating  to  the  cargo  of  his  fhip  Julia^*  exhibits 
the  proceeds  of  this  yeffel,  as  exadly  correfponding 
^(h  ;hof<;  of  th;  Bfittic^  and  is  now  fubmitted  to  ho 
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an  account  of  the  fales  effefl^  from  the  Baliit^i  cargo.        The 
In  this  the  cargo  appears  to  be  a&ually  of  the  fame      ^^'•^'^' 
Talue  as  that  of  the  Baltic ;  and  there  is  alfo  credit     Jum  t7ci^ 
given  for  an  adventure  of  cordage  equal  in  value  to       ***^* 
that  cordage  brought  out  in  the  Baltic.    This  laft« 
mentioned  circumftance  is  alone  fufficient  to  render 
her  lawful  priae^  as  being  contraband  goods  on  her 
outward  bound  voyage*    The  funds  for  the  return 
cargo    being  deficient  to  freight   her  back,   Payan 
received  inflrudions  from  Gernon  of  Philadelphia  to 
lade  her  only  with  fuch  goods  as  were  bond  fide  Ame* 
rican  #r  neutral  property.   This  caution  was  unattended 
tO)  and  in  Payan*%  own  account  book  there  is  a  long 
lift  of  thofe  goods  (hipped  for  the  enemy,  and  even 
the  initials  of  the  feveral  owners  affixed  to  each  ar« 
tide,  which  are,  notwithftanding,  in  the  bill  of  lading 
defcribed  as  the  property  of  Gernon  in  Philadelphia. 
On  account  of  Payan's  funds  failing  in  the  iiland,  he 
writes  to  his  mfurer  to  reduce  his  former  infurance 
of  14,000  dollars  to  4000,  as  he  cannot  raife  a  fund 
for  any  greater  proportion  of  the  cargo  ;  yet,  in  the 
claim  which  was  made  in  his  favour,  there  was  in« 
eluded  value  to  a  much    greater    aqiount.     This^ 
therefore,,  proves  inconteilibly  that  the  reprefentation 
of  the  property  is  altogether  deceitful,  which  is  even 
avowed  in  part  pf  the  correfpondence  of  thefe  inimical 
merchants,  who  congratulate*  their  friends  in  France 
that  the  goods  (hipped  to  them  will  have  all  the  benefit 
of  the  acquit  a  caution  or  cocket,  by  which  the  pro* 
perty  was  expelled  to  be  fecured.    The '  cargo,  from 
its  nature,  cannot  be  doiibted  to  be  deftnied  to  France^ 
the  mother  country,    This  fuppofition  is  fupported 
by  Uti^  teftimony  <rf  the  feveral  papers  on  board,  and 
^Om  f«V6r^  )c(ter»  directed  to  peifons  |n  BourdeauK^ 

whicli 
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The        which    Payan   is  requefted    to   deliver    in    perfon. 
^^^"^'^'      Whether  they  were  to  arrive  then  via  America^  or 


/*«'  i7ib#  not,  appears  of  little  confequencc,  fince  there  appears* 
**^  no  doubt  that,  at  beft,  it  would  have  been  only  a 
continuous  voyage  from  the  colony  to  Franct.  The 
Jtatural  inference,  therefore,  is,  that  the  whole  voyage 
was  undertaken  in  France:^  and  the  proceeds  of  the 
outward  and  return  cargoes  are  folely  to  be  appro- 
priatled  to  the  ufe  and  profit  of  the  enemy's  (hippers, 
dther  in  France^  or  in  a  colony  remarkable  only  for 
fitting  out>privateers,  and  veffels  of  war,  to  the  great 
detriment  of  the  trade  of  this  country  in  thofe  feas  ; 
which  laft  inference  is  ftrongly  corroborated  by  the 
contrabaild  in  the  outward  cargo.  Hence  it  is  fub* 
mitted,  the  veflel  and  car^o  are  equally  liable  to  con. 
demnation* 

Adams  and  Stephen  fir  the  Appellant. — ^The  conduS: 
of  the  fupercargo  has  defervedly  cafl  a  fhade  of  doubt 
and  fufpicion  over  this  tranfaSion,  which  it  will  per-* 
haps  be  difficult  to  remove,  even  as  it  appears  to  affect 
the  intereft«  of  Mr.  Richard  Gemon^  whofe  fole  culpa- 
bility has  been  the  confidence  he  feems  to  have 
indifcreetly  repofed  in  a  diflioneft  agent.  His  fraudu- 
laxt  defign  is  admitted  ;  but  it  alfo  is  to  be  ccmfidered 
that  he  has  exceeded,  and  even  violated  in  many 
inftances,  the  exprefs  letter  of  his  inftrudions.  In 
the  cafe  of  the  Bed/on^  Captain  Jones^  however,  the 
owner,  under  fimilar  circumftances,  obtained  reftitu- 
tion ;  and  it  would  be  a  cafe  of  extreme  hardfhip 
fliould  the  owner  of  this  veffd  not  be  admitted  at 
leaft  to  the  benefit  of  further  proof,  when  there  ap- 
pears fo  great  a  nf ceffity  for  a  careful  diftindtion 
throughout^  in  order  to  afc^tain  which  is  really  the 

property 
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property  of  the  enemy,  and  which  that  of  neutrals.      ^  m 
The  accounts  exhibited  as  kept  by  the  fupercargo  are, 


Baltic 


1S09. 


taken  together,  completely  unintelligible,  except  your  y*~  ^nK 
Lordfliips  admit  an  hypot^efis,  which  the  cuftom 
of  traders  will  well  warrant,  namely,  that  Payan^  in 
order  to  difpofe  of  the  cargo  to  the  bcft  adrantage, 
was  in  the  habit  of  making  out  various  accounts  of 
imaginary  fales,  by  which  he  might  regulate  his  con- 
dufl  when  he  came  into  the  market.  This  fuppofition 
is  ftrongly  fupported  by  the  circumftance,  that  no  fale 
was  in  faft  made  ontheexaft  terms  computed  in  thcfc 
various  accounts  of  fales  found  amongft  his  papers. 
In  his  letters  to  the  owner,  he  affures  him  of  returns 
to  the  amount  of  49,090  dollars,  for  which  it  appears 
he  had  funds  in  the  outward  cargo,  and  in  bills  of 
Sonia  and  Co.  who  were  the  contingent  confignees  in 
cafe  of  emergency,  the  veflel  being  chiefly  intrufted 
to  the  fupercargo,  under  the  moft  definite  and  exprefs 
letter  of  inftru£tions.  Throughout  the  whole  tranf- 
a£tion  there  appears  the  utmoft  faimefs  and  fincerity 
fo  far  as  refpefts  Mr.  Gernon.  The  diftindlions  be- 
tween his  property  and  others  are  faithfully  and  care- 
fully made :  The  claims  he  now  fubmits  are  uncon- 
neded  altogether  with  thofe  of  the  enemy,  as  appears 
by  the  moft  fufpicious  of  the  papers  referred  to.  Payan 
claimed  for  his  own  goods,  and  alfo  thofe  of  the 
enemy,  well  knowing  that  Mr.  Gernon  would  not 
make  him  a  compliment  ,of  his  confcience  to  cover 
the  goods  as  thofe  of  a  neutral  merchant.  In  one 
even  of  thefe  papers,  pointed  out  by  the  counfel  for 
the  captors,  is  a  lift  of  every  article  belonging  to  the 
enemy,  and  no  part  of  thefe  goods  are  comprifed  in 
this  claim-  • 

[Sit 
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Tht  {Sir  W.  Sccit.^-Yon  muft  perceive  that  this  adven* 

Baltic;      ^^^^  ^  ^  ^^  confidcraWe  part  oiF  the  wh  le  cargo.J 

June    I7lh, 

'•^  'Tis  true :  In  part  of  the  correfpondence  Payan 

apprifes  Mr.  Germn  the  cargo  is  his ;  but  this  (hould 
be  taken  merely  as  a  phrafe  applying  to  the  general 
cargo,  for  he  had  received  exprefs  permiifion  to  freight 
the  veffcl,  provided  fuch  goods  were  neutral  property. 
The  letters  even  of  the  owner  to  Payan  while  in  the 
Ifle  of  France^  are  abundantly  faflicient  to  point  out 
his  property.  In  thcfe  letters  the  feveral  merchant 
difes  he  wifhes  are  ordered,  and  there  are  alfo  found 
in  the  (hip  at  the  time  of  her  capture,  and  for  thefi: 
folely  a  claim  is  now  fet  up.  The  attempt  to  confound 
the  cargo  of  the  Baltic  with  that  of  the  Julia  is  ab* 
furd.  The  number  of  bales  of  each  commodity  are 
totally  different,  though  the  commodities  themfelvesj 
'  it  muft  be  admitted,  are  the  fame,  as  they  comprize 
the  general  exportable  produce  of  the  country. 
Though  the  IJlt  of  France  be  not  a  place  interdi&ed 
to  neutrals,  or  fubjeft  to  no  peculiar  colonial  reftric- 
tion,  this  veflel  appears  to  have  cautioufly  fet  out  with 
an  almoft  certain  hope  of  fecurity  from  proceeding 
to  America^  for  which  country  (he  had  feveral  coiu 
fignments  on  board.  The  veflel's  charader  has  been 
attempted  to  be  deduced  from  the  character  of  the 
fupercargo ;  and  fhe  has  even  been  traced  to  Bourdeaux 
without  any  foundation  for  fuch  a  latitude  of  inference 
from  h&s  or  papers.  That  an  owner  fhould  feled  a 
Frenchman  to  ad  for  him  in  a  French  colony  fhould 
not  require  any  explanation ;  and  though  his  wife 
refide  in  France,  Mr.  Payan  is  a  naturalized  American 
citizent  pofieiTed  of  a  freehold  property  in  that  coun» 
try^  and  hence  protected  by  the  national  charaden 

Th« 
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The  affamption  made  from  Mr.  Payafifs  name  bebg        The 
inferted  in  the  power  of  attorney,  as  an  inhabitant  of  ^ 


a  particular  ftreet  in  the  I/le  of  Fratue^  is  inconclufivc  7*""  »7th. 
as  to  naa^nai  cbara&er,  as  thefe  inftruments  are  '  *^' 
fometimes  left  in  blanks  for  the  future  infertion  of  any 
name  negeilary  or  convenient  to  the  parties,  as  is 
fometimes  the  cafe  with  refped  to  inheritable  bonds  in 
Scotland.  The  inftrument  being  trans£erred  to  Payan  * 
in  America^  was  taken  out  by  him,  and  probably  not 
filled  up  until  his  taking  a  houfe  or  apartments 
while  he  remained  in  the  ifland.  Whatever  may  have 
been  the  charader  or  condu&  of  this  man,  it  is  ne- 
ceflary,  to  affed  his  property,  to  fhew  that  Mr.  GenuM 
of  Pbilsdilpbia  was  alfo  a  party  to  the  intended  fraud, 
or  at  lead  connifable*  The  charge  of  carrying  fe« 
cr^y  contraband  outwards  in  any  quantity  is  only 
fupported  by  the  evidence  of  one  perfon  on  boai*d, 
whofe  teftimony  Ihould  be  received  with  caution,  as 
his  evidence  is  not  fupported  by  that  of  any  other 
perfon  in  the  (hip  as  to  fo  large  a  quantity. 
Two  cables  and  two  hawfers  only  are  faid  by  the 
aaate  to  be  difpofed  of  by  the  captain,  which  is 
not  improbable,  from  the  low  price  they  brought, 
were  damaged,  or  old  articles  taken  from  the 
ihip's  own  ftores.  It  is  impoffible  to  believe  fuch 
a  iale  was  amongft  the  adual  motives  of  the  voyage  to 
that  ifland,  in  which  cafe  alone  fuch  a  traffic  would 
be  attended  with  fatal  confequences  to  her,  on  being 
afterwards  captured.  The  enemy's  goods  cMi  board 
are  openly  and  avowedly  carried  as  fuch.  Had  they 
been  fecretly  conveyed  with  a  fraudulent  intendon,  the 
veflel  would  only  have  incurred  the  fentence  of  con« 
dcmnation  on  fuch  part  of  her  freight  and  cargo }  and 

if 
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The        if  the  claimant  had  been  confidered  by  your  Lof d{hipS 

Baltic.  .       r        *     .  .  n         t 

-  as  a  party  to  the  fraud,  in  any  way,  it  would  perhaps 

juneiyth,  foUow  as  a  confequencc,  that  he  fliould  be  precluded 
from  the  advantage  which  poffibly  might  arife  from 
exhibiting  further  proof.  But  this  rule  cannot  be  ex- 
tended to  the  prefent  claimant,  who  feems  to  have 
fuffered  in  his  credit  folely  by  the  inlincerity  of  his 
agent,  and  to  be  in  danger  of  becoming  the  viflim  of 
a  fraud  not  his  own. 

Dallas  in  Reply. — On  the  circumftance  of  the  con- 
cealed outward  contraband  alone,  I  might  reft  the 
impoflibility  of  attending  to  the  claim  oiGernon.  With 
the  greateft  fecrecy  imaginable  two  cables  and  two  fetg 
of  ftanding  rigging  appear  to  have  been  brought  out 
in  this  veffel,  and  difpofed  of,  with  only  the  privity  of 
one  feaman  on  board,  to  the  enemy.  The  circum- 
ftance of  the  concealment  too  plainly  dlfcovers  the 
intention  of  fraud.  A  fmall  quantity  is  taken  out  in 
ihis  ihip  purpofely  to  cfcape  obfervation  or  deteftion* 
It  is  worthy  of  obfervation,  that  all  the  parties  en- 
gaged arc  Frenchmen  Ijom;  Richard  Gernon  alone 
appearing  to  have  any  title  to  proleftion  from  refidence 
in  America ;  that  this  cargo  is  received  one  day  from 
France  and  exported  the  next  to  her  colony ;  that  a 
new  maftcr  is  appointed  to  this  vefTel,  aptly  fuited  to 
carry  Mr.  Payan*%  fpeculations  into  effeft,  and  totally 
fubfervient  to  his  will  j  that  the  fuppofed  funds  of  R. 
Gernon  are  precifely  the  fame  bills  he  receives  from 
his  brother  in  Bourdeaux.  The  adventure  muft  then 
have  originated  in  France^  and  muft  have  been  con- 
duced confidentially  for  the  intereft  of  French 
merchants. 

JuDOM£KT» 
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Judgment.  ^  The 

Sir  W.  Sr^//,— There  can  be  no  doubt  that  Mr.        '^''^'^' 


Germn  rauft  have  been  aware  of  the  fraud  in- 
tended, if  not  a  confidential  party  to  it.  We  there-- 
fore  affirm  the  fentence  of  the  Vice  Admiralty  Court . 
condemning  the  ihip  and  cargo. 


4 


THE  PfeNSTLVANIA,  M^Pherson,  Matter.      y««a8A,i8o,; 

THIS  veffel,  on  a  voyage  from  Trieftf  in  the  Adriatic  The  mailer  or 
^  •      ^7.  ^  1  r*    .  ./t    crew  of » ncutial 

to  Canton  m  Chtna,  was  captured  by  two  Brtiijh  veffei  captured, 
truifers  in  the  Mediterranean^  and  poffeffion  taken  by  ilT'w'JJJSli^rh^ 
fending  three  perfons  on  board  her,  who  being  unable  for^adjudtcSSn. 
to  navigate  the  veffel,  the  neutral  captain  continued  ^*^J"*°"  JJJ^* 
to  direct  her  courfe  according  to  the  inftrudtions  of  his  mafter  or  crew 

,  muft  be  proved 

dwners,  refufing  to   carry  the  veffel  into  Malta  for  to  have  Wen  «- 
adjudication,  as  required  by  the  Prize  Mafter.     Im-  orief  "fubjea 
mediately  after  paffmg  Mdha,  fhe  was  boarded  by  a  '^cmn^^''^'^ 
third  privateer,  and  carried  into  Malta j  where  the' J^^^p^"**?**  ^^ 
claim  of  Meffrs.  Witcox  and  Co.  of  Pbihdelphiaj  as 
neutral  and  fole  owners,  was  rejeded,*  and  the  Ihip 
condenmed  as  having  been  refcued  from  the  original 
captors. 

Sioddari  and  Harrifon  for  the  Captors.^This  Veffel 
has  been  condemned  in  the  Court  below,  on  account 
of  the  refiftance  (he  appears  to  have  made  to  the 
cxcrcife  of  the  acknowledged  belligerent  right  of 
icarch ;  a  right  which,  if  once  permitted  to  b^  vio- 
kited  by  neutrals  with  impunity,  muft  involve  all  ma^ 

Vou  U  D  Wime 
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Tim        Yitime  hations  in  a  feries  of  calamities,  cnielty,  and 

„^ 1  bloodfhed.:  'That-iadulgencc  and  lenity  now  (hewn  to 

yiMi*  aSih,  yeffds  boarded  on.fufpicionj  wopid  no  longer  be 
politic  orjuftifiable;  and  the  intereft  of  the  captors 
would  point  out  the  neceffity  of  rigour  and  feverity  in 
compelling  veflels,  under  circumftanccs  of  fufpicion* 
to  enter  thofe  ports  beft  calculated  for  legally  invefti- 
gating  the  claims  of  the  refyedive  parties.  The  evi- 
dence of  the  prize  mafter  who  was  left  on  board,  cor- 
roborated by  his  own  men,  and  one  of  the  fhip's  crew, 
proves^  that  at  the  time  of  his  taking  pofleilioft,  he 
would  have  obtained  more  men,  in  confequence  of  the 
captain*s  fuggeiling  that  his  men  would  not  work 
the  veflel  into  Malta,  if  he  had  not  been  afTured  by 
him,  almoft  immediately  afterwards,  that  the  men 
had  confented,  at  his  requed:,  to  navigate  the  veflel 
into  that  port.  As  foon  as  the  veflel  was  fuppofed  to 
be  out  of  the  reach  of  danger  from  the  privateers 
which  made  the  capture,  the  captain  threw  off  the 
tnaik,  and  aflured  the  prize  mafter  he  would  never 
again  carry  a  fhip  under  his  command  into  port  for 
adjudication,  as  he  had  before  fuffered  feverely  for  fo 
doing.  He  then  called  his  men  together,  aflured  them 
he  would  ngt  permit  the  veflel  to  be  carried  in,  and 
after  demanding  the  (hip's  papers,  which  had  been 
left  in  charge  with  the  prize  mafter,  and  which  he 
furrendered  through  apprehenficSn  and  intimidation, 
the  veflel  proceeded,  by  his  dire£Uon,  on  her  courfe 
towards  the  ftxeights  of  Gibraltar^  The  captain 
aflured  him  of  bis  fafety,  and  promifed  to  fend  him 
Qji  board  a  Damfl^  veflel  then  in  fi^ht  In  this  ftatc 
of  things  fhe  was  again  boarded  by  a  Briiijh  cruifer, 
and  carri^  into  Malta.  There  is  no  attempt  made 
to  impeach  the  proof  of  property ;  but  the  fole  cir« 

*         cumftance 
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cumftance  of  the  refcwe  attempted  muft  appear  fuffi-        The 
cient  to  afFed  the  fhip  and  cargo.  (The  private  adven- 


ture of  the  mafter  having  been  rellored  by  confent.)  Jwr  tZth, 
Hence  it  is  fubmitted,  the  fentence  of  condemnation  '  *'* 
Ihould  be  affirmed,  upon  the  principle  which  regulated 
^he  decifion  of  this  court  in  the  cafe  of  the  Wajhinglon, 
where  no  aftual  force  had  been  employed,  but  the 
exigence  of  a  confpiracy  to  retake  the  veflel  had  been 
confiidered  fatal  to  the  intereft  of  the  owners. 

Arnold  and  Stephen  for  the  Appellants  and  Owners. 
—In  this  cafe  there  arifes  a  difficulty  from  the  naturd  • 
of  the  tellimony  of  two  interefted  parties,  who  appear 
to  have  different  motives  for  giving  thefe  inconfiftent 
and  contradiftory  ftatements.  The  mafter,  mate,  and 
feamen,  with  a  folitary  exception,  agree  in  ftating  the 
anxiety  of  the  mafter  to  have  a  perfect  capture  made 
of  the  veflel,  probably  that  he  might  not  be  lefponfible 
hereafter  to  his  owners  for  a  neglect  of  their  intereft, 
or  to  the  captors,  Ihould  any  attempt  be  made  to  hefcu* 
the  veflel  by  his  crew.  The  only  witnefs  of  thefhip's 
crew,  who  fupports  the  ftatement  of  tfie  pri^e  mafter, 
18  a  perfon  deferving  little  credit,  from  the  refentment 
which  appears  to  have  actuated  hi6i  on  account  of  hi© 
bein^  puniflied  for  diforderly  conduct  and  inebriety* 
The  remaining  part  of  the  crew  confirm  the  ftatement 
of  the  captain,  that  he  openly  avowed  the  crew  would- 
not  v^H^vk,  the  veflel  intoport,  and  that  the  prifee  maftei* 
in  confcquence  hailed  the  privateers,  demanding  more 
men  to  navigate  the  ftiip.  This  requefl:  was  hot  com- 
plied with,  folely  becaufe  there  appeared  feveral  other 
vefiels  in  fight,  which  the  privateers  were  anxious  to 
captui».  lAdependent,  however,  of  the  conti^dictory 
pan  of  the  evidence  adduced,  thqrc  i$  ©ae  point  ia 

D  3  which 


5$  GASES  DETERMINED  IN  THE 

Ti»*        Vfhich  all  are  agreed,  that  no  force  was  employed  ; 
n  and  this  alone  muft  obviate  the  inference  attempted  to 

^iiithf  be  drawn,  that  the  principle  upon  which  the  Wajhing^ 
ton  •  was  condemned  is  applicable  to  this  veffel,  and 
will  operate  on  your  Lordfhips,  to  pronounce  againft 
the  appeal.  In  that  cafe  a  dangerous  confpiracy  was 
proved  to  exift,  and  the  crew  had  been  previoufly 
armed  to  carry  the  propofed  refcue  into  effeft.  Taking 
therefore,  that  part  of  the  evidence  in  which  all  are 
agreed,  that  no  refiftance  was  made  to  the  prize  mafter, 
but  that  folely  in  confequcnce  of  the  inability  of  the 
captors  to  work  the  (hip,  the  veffel  continued  to  hold 
on  her  original  courfe,  it  remains  for  your  Lordihips 
to  decide  on  a  very  circumfcribed,  though  very  ma- 
terial point  of  law,  whether  in  all  cafes  of  capture 
the  mafter  and  crew  are  bound,  at  the  peril  of  the 
confifcation  of  the  veffel  or  her  cargo,  to  navigate 
her  to  fuch  port  as  the  prize  mafters,  or  thofe  in 
,  cuftody  of  the  veffel  for  the  captors,  (hall  pleafe  to 
dired* 

JulJOMENT. 

Sir  W.  Grant. — ^We  cannot  fee  that  any  fuch  duty 
is  impofed  on  the  mafter  and  his  cfew.  They  owe 
no  fervice  to  the  captors,  and  are  ftill  to  be  confidered 
anfwerable  to  the  owners  ibr  their  condud.  It  is  the 
duty  as  well  as  the  intereft  of  the  captors  to  make 
the  capture  fure ;  if  they  negle£t  it  from  any  aaxiety 
to  make  other  captures,  or  thinking  the  force  already 
fumifhed  fuffident,  it  is  exclufively  at  their  own  peril. 
In  this  cafe  the  captain  performs  a  duty  be  conceives 


Thii  cafe  18  not  reported. 
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he  owes  to  the  owners.     He  will  not  aft  againft  their         Tb« 
intereft,  nor  will  he  attempt  to  profecute  their  mtereft    "^*^^^^'"^' 
by  any  violence  on  his  part  or  that  of  his  crew*     ju-e  sgtb. 
Neither  he  nor  they  arc  found  to  make  refiftance.        *  ^' 
The  captors,  therefore,  are  left  to  purfue  their  fepa- 
rate  interefts ;  they  are  unable  to  navigate  th^  veffel, 
and  the  captain  refumes  his  command.     What  efieft 
a  corapromife  or  agreement  to  navigate  the  veffcl 
into   a  particular  port,    made   by   the  mafter   and 
his  crew  to  the  captain  of  the  privateer  on  his  cap- 
ture (without  experiencing  any  undue  influence  either 
ariiing   from  apprehenfion  or   compuliion),    might 
have  on  the  mafter  or  crew,  and  whether  they  might 
not  thereby^  be  comprifed  within  a  new  obligation,  is 
not  now  our  duty  to  determine.     It  might,  probably, 
raife  a  very  different  queftion  had  any  fuch  agreement 
been  here  proved.     As,  therefore,  there  appears  no 
aftual  grounds  for  the  detention,  and  fubfequent  fen« 
tence,  we  reverie  the  decree,  and  order  the  veffel  to 
()e  rcftored,  each  party  paying  their  refpeftive  cofts» 
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yir«#i€A,i8o9-  JANE,  Lynch,  Maftcr, 


Notvri 
circum 


irhaandint  ^T^His  was  a  claiiii  for  fixty  hoeiheads  of  fugar. 
fufpicion  in  the  part  of  the  cafgo  or  the  jane^  as  th«  property 

SraUeged  ntu-  of  Henry  Cheriot  of  iVifw  T(?r^,  an  American  citizen, 
mutcd  "lo'he**  .This  veffel  was  captured  on  a  voyage  from  Martinique 
benefit  of  further  to  New  Tork,  and  carried  mio  Antigua^  where  pro- 
ceedings were  inftituted  againft  the  (hip  and  cargo,  as 
the  property  of  the  enemy.  The  ftiip  and  cargo, 
except  the  fixty  hogflieads  claimed  for  Henry  Cheriot^ 
were  ordered  to  be  reftored,  from  which  fentence  he 
therefore  appealed. 

Adams  and  Stephen  for  the  Caf  tors. '^This  claim  Is 
founded  merely  on  the  teftimony  of  the  captain,  who 
"^grounds  his  opinion  of  the  property  claimed  being 
aftually  that  of  Mr.  Chepot^  on  the  circumftance  of 
Mr.  Cheriot*s  having  acquainted  him  that  it  was  his 
property,  and  that  he  has  reafon  to  believe  it  was 
pufchafed  for  him,  as  a  part  proceeds  of  two  or  three 
outward  fhipments  to  that  ifland.  In  the  captain's 
anfwers  to  the  interrogatories  no  mention  was  made 
of  Cheriot,  though  feveral  American  merchants  were 
ftated  to  be  the  fole  proprietors  of  the  whole  cargo, 
Confidering  that  the  name  of  Mr.  Cheriot  is  not  un- 
known in  the  Admiralty  Court,  and  that  frequent 
claims  have  been  made  for  goods  alledged  to  be  his, 
but  which  have  afterwards  l^en  abahdoned,  it  appears 
rather  ftrange  that  no  attempt  has  been  made  after 
twenty-fix  months  interval  fince  her  condemnation,  to 
illuftratf  this    claim  by  the  introduoion   of  more 

fatlsfadory 
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fadsiadory  proof.  Under  thefe  circumftances  it  is  Tkt 
fubmitted,  th^  court  will  at  once  proceed  to  condemn  .  ^^'"' 
the  goods  as  the  enemy *s  property.  >"«  it^, 

Amoid  for  ibe  jtppellant'^fMhimtted  to  their  Lord- 
fiups,  that  he.was  inftru&ed  to  require  permiiEon  to 
prefent  further  proof  as  to  the  property.  It  confifted 
of  a  feries  of  letters  and  an  affidavit,  which  would 
remove  all  fhadow  of  doubt  on  the  fubjed  of  property^ 

Sir  fV.  Grant  dire&ed  that  further  proof  fhould  bt 
uUroducedr 


JOHN,  MosHER,  Matter.  T*""  »7tb, 

Tn  this  cafe,  the  msAer  of  the  brigantine  yohn,  on  ship  wd  cars* 
behalf  of  the  aflfertfed  owners,  appealed  from  the  Pcrfflhabie ««- 
fcntence  of  the  Vice  Admiralty  Court  of  New  Pro.  ^:^'^ZZ7r, 
videncey  condemning  the  fliip  as  engaged  in  an  un-  ^°U"^J  ^^n^uy. 
lawful  trade  with  the  enemy's  colonies,  and  part  of  the  » ^•"•Mintcn. 
cargo  fer  deficiency  m  the  proof  of  property.  The  ©f  them  in  rhat 
aflerted  proprietors  were  MefTrs.  Lippet  and  Rogers^  foVe  ex'Pted  t. 
merchants  of  Providence  in  Rhode  IJland^  for  whom  iIoi«,T/con^. 
the  claim  had  been  origiiially  made  as  citizens  of  the  J"'JJ" xIm\^^ 
United  States.  Prior  to  her  final  condemnation,  the  tbemasinifndtd. 
Judge  had  ordered  further  proof,  on  which,  part  of 
the  cargo  had  been  reftored. 

Swaby  and  Stephen  for  the  Cij^/^r/.— This  veffel  has 
been  detained  and  finally  condemned,  with  part  of  her 
wrgO|  froTO  a  conviaion  in  the  miad  of  the  Judge  in  ' 
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rh9  flic  Court  below,  thai  the  pretended  im^rtation  of  tho- 
^^^^'  ^  goods  in  queftion  was  fraudulent  and  collufivc,  and 
y*«4  27tbi  that  the  owners  were  engaged  in  a  courfe  of  traffic 
*'**••'  unauthorifed  by  the  general  law  of  nations,  and  con- 
trary to  the  tenor  of  His  Majefty 's  inftruftions.  This 
veffel  had  fet  fail  from  New  Providence  for  the  Ha- 
vanna^y  with  a  cargo  of  goods,  principally  provifions 
and  fpirituous  licjuors,  which  had  been  but  a  few  days 
before  imponed  in  a  vefiel,  the  Columbia^  direft  fron> 
Atpfterdam.  This  laft  veffel  had,  it  appears,  been  en-, 
gaged  for  a  length  of  time  in  a  trade  from  Holland 
to  the  port  of  Providence^  importing  the  produce  of 
that  country,  which,  almoft  as  foon  as  landed,  were 
fliipped  on  board  her  affociate  in  this  contraband  trade 
(the  yohn)y  and  conveyed  by  this  circuitous  mode  to 
^he  enemy's  colonics.  An  offence  of  this  nature  could 
not  be  too  feverely  punifhed  ;  but  the  guilt  was  con- 
fiderably  increafcd  by  the  reciprocal  advantage  the 
enemy  was  found  to  derive  from  the  fupply  of  colonial 
produce  yrhich,  by  the  fame  circuitous  mode,  was 
coitfinually  pouring  into  the  ports  of  Htf//j;2</,and  other 
enemy's  ports  in  Europe^  through  the  medium  of  the  two. 
vcffels  mentioned,  conjomtly  with  a  third,  whofe  laft 
voyage  appears  to  have  been  from  Triejte,  and  part  of 
'  whofe  cargo  is  found  at  the  time  of  the  capture  on, 
board  the  John.  The  claimants  have  endeavoured  to 
juftify  this  trade  by  different  atteftations  of  themfelvea 
and  others,  that  thefe  goods  were  originally  deftined 
for  fale  on  their  arrival  in  Providem;e^  that  part  of 
them  was  fold  there,  and' on  the  continent  of  America^ 
that  after  expofmg  them  to  fale  at  auction  and  other- 
wife,  they  were  compelled  to  fhip  them,  for  the  Havana 
naby  being  perifhable  commodities,  and  that  this 
circumftance  fufficiently  jufUfied  the  trade  in  which, 

fron\ 
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frjom  unforefeen  accident,  they  were  compelled  to  err  JJ* 
gage  in.  Notwithftandlng  their  defrgn  explicitly 
appears  to  have  folely  in  view  to  colour  this  trade,  in  yi^***?*, 
itfelf  fo  firaudulent^  die  fliip  papers  by  which  it  was 
hoped  a  legal  complexion  might  be  given  to  the  whole 
tranfaSion,  were  replete  with  inaccuracy,  mifrepre* 
fentations,  and  fuppreflions  of  fo  glaring  a  nature, 
that  it  was  apparent  they  had  been  conftrufted  for  the 
purpofe.  In  the  voyage  of  the  Columbia,  the  mafter, 
though  direfted  to  repair  to  St  Peterjburgh  for  part  of 
his  return  cargo,  takes  the  liberty  of  returning  direfl 
from  Amjlerdam^  affigning  fome  vagne  reafo  s  for 
his  condud.  In  the  fame  manner,  the  mafter  of  the 
Jobn^  at  the  Havannah^  violates  the  inftrudlions  of  his 
owners,  and  brings  to  Providence  an  aflbrtmcnt  of 
goods  differing  in  quality  and  price  from  thofe  ordered 
by  the  aflerted  owners.  This  is  attempted  to  be 
juftified  on  the  plea  of  his  afting  as  fupercargo,  with 
a  difcretionary  p'^>wer  veiled  in  hin^  for  the  benefit  of 
the  owners.  Thefe  vague  attempts  to  cover  a  fraud  fo 
glaring  will  mofl  clearly  be  expofed  on  an  examination 
of  the  fhip's  papers,  and  the  correfpondence  relating  to 
the  colonial  and  European  cargoes,  and  moft  probably 
induce  your  Lordihips  to  confider  the  trade  illicit,  and 
the  fliip  and  goods  claimed  fubjeft  to  condemnanon* 

Dallas  and  Jenner  for  the  Appellant. — The  queftioa 
t>e£Dre  the  Court  is  extremely  circumfcribed  and  fim-  ^ 
pie— Was  this  a  continuous  voyage  ?  This  is  negatived 
by  the  drcumftance,  tj^at  the  goods,  on  arriving  by 
the  fliips  Nancy  and  Columbia^  of  whoffe  cargoes  the 
Johns  was  compofed^  were  landed  and  expofed  to 
iale ;  a  confidcrable  part  of  the  Nancy's  was  difpofcd 
of,  ari^g  probably  from  its  fuperior  nature,  and  a  • 

conQderable 
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Tht         confiderabic  portion  of  it  was  ftored  in  the  Umied, 
-'  States*     The  Columbians  cargo  being  perifliable,  and 

j«^r  ayth,     having  iiQ  great  demand^  was  not  likely  to  be  di^ofed 
qf  beforp  it;  fliould  be  confiderably  reduced,  in .  it«l 
yalue  J  <a;great<?r  proportion  of  her  cargo  th^refpre 
i$  fiiipped  for  the  Havannak,  dft  already  rparket>.  zBi 
well  as  ^r  other  ports  in  .the  Unitecf  SiaUs..  \  l?I)el 
iidge  in  the  Court  below,  r^o^red  the  part  o£  the; 
cargo  imported  by  the  Naiy^y  -from  iTrieJle  as.  an  a(i«r 
mitted  neutral  port,  and  ordered  JFurther  proof  of  the; 
remaining  part  of  the  cargo'^  having,  been  imported! 
with  ^bond  jide  i^tontiop   of  dL^pofing  of  it  in  the: 
Vruted  States. ,  It ^as  been  improperly;  aflferted,  that- 
this  veflel  was  exc^ufively  engaged  in  this  fort  of  trade; 
the  fa£^  is  dire6ily  the  reverfe*    During  the  five  years 
the  captain  has  known  her,  ihe  has  made  various  voy- 
ages to  different  porta,  fometimes  returning  in  ballad',  ^ 
ax^d  at  others  fypplying  Gibraltar  with  provifion.  Since ' 
tl)e  failing  of  the  Join,  a  great  proportion  of  the  Co- 
lumbia^s  cargo  was  fold  in  America^  which  indifputably  - 
proves  the  real  inteAtion  of  the  owners  to  be  confident 
with  their  neutral  chara^er ;  and  even  of  that  carried  • 
out  in  the  Join  J  a  confiderable  portion  had  been  pur* 
chafed  by  the  captain,,  and  carried  out  by  him  as' 
his.  own  ycnturci  .  Hence  it  h  juft  to  infer,  that  the  • 
intention  of  the  claimants  was  perfedly  jufUfiable  and 
upright^  and.  thaCt  ihe  property  claimed  fliould  be 
reftotcd. 

Judgment. 
The  goods  were  ordered   to  be  reftorcd  to  th« 
claimant^  and  the  coiU  of  the  captors  granted. 
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THE  H^OPE,  Dqbell,  Matter.  \  ;     .  ^ 

^Hi6  was  a  ckadin  -preferred  by  the  raafter  of  the 

veffd  fo^a^uaBtityof  tea  aiidfugar/partofher  SralkTpm'iSTcf 
cargo,  as  the   property  of  y.'P.t.mgehhmp'^'zttiztTi  the  «nemy*8  co- 
of  the  United  States  of  Afnerieti  which,-  with  the  re-'  though  cotour- 
mainderof  the  cargo,  had  been  tondemnedas  prize  in  *oa'nI!l!J^m€r- 
the  Vice  Admiralty  Court  of  Halifax  in  Nova  Scofia.     ^Tuf^i^ 

aaottos* 

The  King^s  Advocate  for  the  Captors. ^^Tht  manner 
in  which  this  claim  is  attempted  to  be  fupported    is 
a  further  illuftration  of  that  fyftem  adopted  by  the-, 
enemy '«.  merchants  forfupplying  the  mother  country, 
with  tik  produce  of  her  colonies.     T^e  property  now 
claimed  was  landed  but  a  few  days  preceding  its  r«-lhip-.. 
ment  for  Meffrs.  Chageray  and  Cot  ot  Bourde^ux  from ; 
Gm'daUupe  pd  the  J/le  of  France^  for  a  Mr.  Ha/bran^ 
who  is  detected  by  a  correfpoudence  annexed  to  the 
c^fe  of  thffifa/cony  (which  is  on  the  lift  of  caufes  for 
your  Lprdlbips'  decifion,  and  which  has  been  mvoked 
into  this  c^ufe),  to  be  engaged  as  agent  in  America  foy 
this  houfe  of  Chageray  and  Co.  under  a  fpe^i^l  coo* 
trafl:  executed  at  Bourdeaux^  by  which  he  yas  cm-  » 
powered  to  a£t  for  their  intereft,  in  making  colourable  i 
fliipments  and  confignmeixts  to  them  in  Bourdeaux^  , 
Of  the  profits  arifing  from  this  trade  he  was  ^to  derive- , 
one-third,  and,  to  facilitate  this  fraudulent  fcheme# 
immenfe  credits  had  been  opened  for  him  by  thef^  , 
Bourdeaux  merchants  in  various  parts  of  the  colonies* 
vOl  Hamburgh  and  in  France*    By  thefe  means,  it  was  ; 
expelled  that  a  moft  exteniive  commercial  communi- 
cafibn  could  be  kept  up,  between  the  French,  colonies  \      ' 

an4  ^e  oidtba:  country^  or  her  European  acquifitions  ; 
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The        and  the  contract  ftipulated  that  this  agency  (hould 
^®''*       continue  for  the  fpace  of  three  years,  for  the  oiutual 


^utu  27tb,  benefit  of  ihe  parties^  Happily,  however,  this  has 
'  ^  been  developed  by  the  papers  of  the  Falcon,  which 
have  affifted  in  enabling  us  to  prevent  the  fuccefs  of  a 
fraud,  which  might  have  been  carried  on  with  the 
afliftance  of  any  kind  compliant  third  party,  fuch  as 
Mr.  Longcbampy  to  the  great  injury  of  this  country, 
and  without  much  apprehenfion  of  detedisn,  the 
fraud  of  thefe  ingenious  gentlemen  having  been  con- 
certed with  very  confiderable  dexterity.  The  fads 
of  the  cafe  require  little  elucidation ;  the  papers  fur- 
piflied  by  the  appellants  themfelves  invalidate  their 
claim.  They  admit  the  goods  are  the  produce  of  the 
enemy's  colonies,  or  were  imported  from  thence  by 
the  fhip  Peace  but,a  few  days  previous  to  the  re-fhip-. 
ment  for  Bourdeaux  j  that  thefe  goods  were  configned 
by  Ludlow  and  Co.  of  the  IJle  of  France  to  DaJhwo$d 
of  New  Torky  fubjeft  to  the  orders  of  Chageray  and 
Co.  oi  Bourdeaux ;  that  thefe  goods  were  accordingly 
delivered  to  Halbran^  under  orders  from  Chageray 
^d  Co.  of  Bourdeaux  \  that  a  fale  took  place  of  the 
goods,  for  which  Longchamp  paffed  his  bills  at  long 
dates.  Thefe  goods  are  put  on  board  and  configne4 
to  Chageray  and  Co,  by  Longchamp^  nominally  for  his 
own  account  and  rift:.  The  fraud  recjuires  no  further 
explanation,  fmce  it  is  impoffible  not  to  fee  that  thefe 
perfons  have  merely  a  fiditious  property  ki  this  part 
of  the  cargo,  which  has  been  transferred  from  one  to 
the  other  without  receiving  any  valuable  confideration, 
and  merely  to  give  a  feafibility  to  the  tranfadtion  j  nor 
can  your  Lordlhips  hefitate  to  condemn  the  property 
as  clearly  deteded  to  be  that  of  the  enemy. 

Stoddart 
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Stoddart  and  Stephen  for  the  Claimant. — ^Therc  is        tiw 
the  mod  juft  reafon  to  object  to  the  introduftion  of  _ 
the  papers  fo  improperly  invoked,  if  at  all  invoked,     >«*  %r\ 
into  this  caufe  from  the  Falcon.     There  has  been  no  ^* 

fufficient  notice  given  of  the  intention  to  introduce 
them ;  confequently  all  explanation  on  this  part  of  the 
evidence  is  impoflible,  not  having  been  fumifHed  with 
any  matter  to  elucidate  or  explain  this  contraft,  con- 
tended to  have  been  made  between  Halbran  and  Cha^ 
geray  and  Co.     The  (hip's   papers  thcmfelves,   the 
atteftation  of  Longcbampy   the  belief  of  the  m^der 
and    crew,    ftrongly  eftablifh    the    claim  difputed. 
Longchamp  is  no  where  accufed  of  kni^wing  the  goods 
were  originally  the  property  of  Chageray  and  Co.  or 
their  agents.     The  bills  continue  afloat  eight  months 
after  the  purchafe  is  made,  and  are  negociated  into 
the  hands  of  perfbns  not  at  all  conneded  with  *thc 
fale  in  queftion.     The  papers  in  the  appendix  prove 
the  transfer  of  property  to  be  fair  and  unimpeachable^ 
and  thefe  were  the  only  papers  ever  introduced  intd 
this  caufe  in  the  Court  below.   It  is  admitted  the  goods 
were  configned  from  the  French  colonial  hoiife  to  the 
firm  of  Ludlow  and  Co. ;  that  thefe  were  transferred 
to  their  refident  partner,  a  neutral  merchant  in  Nev^ 
Torky  to  be  configned  to  Halbran.     But  it  cannot  be 
contended  that    this   is   a  neceflary  proof  of  pre- 
concerted fraud.     If  fo,  all  the  parties  muft  have  been 
acquainted  with  the  fraud  and  accefiary.     This  intro- 
dttdion  of  three  diftinfl:  parties  unnecefTarily  into  the 
fcheme  for  impofmg  on  Britijh  cruizers^  appears  flrange 
in  the  extreme,  when  Ludlow  and  Co.  could  as  eflfec« 
tually  cover  the  fraudulent  defign  at  once,  by  fhlpping 
them  for  the  account  of  neutral  merchants.    From 
the  hSts  proved  by  the  papers  really  in  the  caufe^ 
9  nothing 
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Th«     ♦  ijothmg  can  be  inferred  to  affeQ:-  the  intei^fl:  of  the 
,  claipiant,  and  againft  the  introdw6lion  of  ih€  Falcon's 

jumt  17th,     papers  we  feel  it  our  duty  ftrongly  to  rcmonftrate. 

Judgment. 
The  goods  claimed  for  Mr*  Longcbamp  were  con- 
*    '  demned  as  the  property  of  the  enemy. 


9m^ipxh,t%o^         SOPHIA  ELIZABETH,  Prctt,  Mafter. 

STa^'breMh^f  np^^^  ^^^  ^  leading  cafe  of  appeals  from  the  fen- 
biockadeof  rbe  tcnce  of  thc  High  Court  of  Admirahy,    con- 

ireftr Relax-  deuining  the  S§phia  Elizabeth,  and  two  other  veffels 

m^ln^hsp"^^  fimilarly  circumftanced,  for  a  bxeach  of  the  blockade 
T^!^hyL  ^^  ^^^  "v^^  ^'*^  a^d  Wefer.  In  the  High  Court  of 
Sr'mjkgovtm-    Admiralty  a  claim  was  made  for  the  careo,  as  the 

IBcnr  in  1I06,  '  % 

Botfuffieientto   propcrty  of  F.  W.  Schultz,  and  others,  burehers  and 

fanA  ion  a  foreign  -  1?     i_      •  •   »     •  r  r^^x. 

trade  to  the  ports  merchants  of  the  imperial  city  of  Bremen.  1  he  caufe 
*"*"^*  came  on  for  hearing,  and  the  Judge  direded  it  to 
ftand  over,  in  order  to  enable  the  parties  to  obtain 
information  with  refpeft  to  any  permiffion,  from  his 
Majcfty's  Government,  for  the  tranfportation  of 
goods  in  fmall  veffels  betveen  Bremen  and  Tonningen 
during  the  blockade  of  the  Elbe  and  Wefer  \  and 
finally  condemned  the  cargo,  as  prize  to  the  captors. 

Jennet  and  Stephen  for  the  .  Captors. — The  argu« 
ments  which  maybe  made  ufe  of  on  this  occafion 
are  applicable  to  three  other  cafes  of  appeal  now  on 
]f our  Lordfhips'  liil,  under  fimilar  circumftances ;  and 
the  dcciiion  in .  this  cafe  will  neceffarily  mvolve  the 
fate  of  the  cargoes  of  the  Qther  two  veffels^  which 
have  alfo  been  claimed  as  the  property  of  neutral 
merchants.  The  firft  and  mod  material  queftion  for 
decifioa  is,  whether  the  voyage  which  this  veffel  had 

undertaken 
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uhdert&ken  was  a  breach  of  the  blockade  of  the  river        The 
Wefer.  By  an  order  of  council  on  the  1 6th  April  1 865,   elisabstv. 
<he  rivers  Ems^  Wefer^  2Dd£lbe  were  declared  to  be  -- 

blockaded,  tod  notice  generally  given  of  this  cmrum-       tiJj^ 
ftance.    Immediately  afterwards,  application  was  made 
to  thfc  Briiifl}  government  for  a  relaxation  of  the  block- 
ade, fo  as  to  allow  the  inhabitants  of  the  Hanfe  Towns 
to  caxrjoxi  their  trade  by  a  navigation  infmall  veiTds 
over  the  H^aHen  or  Flats^  in  the  fame  malhner  as  had 
been  permitted  in  the  foitoer  blockade.    This  per- 
miffion  was  granted,  as  appeal^  by  the  letter  o[  Mr. 
Tbomion,  dated  May  2«th,  iSo6>  particularizing  the 
free  paffage  of  the  Watten^  between  the  Ejder^  Etbe^ 
WefcTy  and  Jabde^  to  be  permitted,'in  the  fame  man* 
ner  as  had  tisen  before  gtanted  to  lighters  and  fmaU  « 
veiTels.    The  reafon  affigned  by  the  petitioners  for 
this  permiflion,  was  its  neceflity  in  or^r  to  prevent 
the  remaining  trade  of  the  city  of  Bremen  being 
transferred  to  Embden^  and  the  terms  on  which  the 
grant  had  been  made  in  the  former  inftance,  in  1804^ 
were,  that  the  permiflion  fliould  not  beabufed,  or  any 
advantage  taken  fo  as  to  compel  his  Majefty  to  revert 
to  all  the  ftriCbiefs  of  the  blockade.     The  fame  reafon 
exifted  for  this  requifition  in  1 806 ;  and  if  not  adually 
expreffed,  it  was  perfeftly  well  underftood,that  on  fuch 
terms  alone  the  permiilion  would  have  been  granted^ 
On  the  1 6th  of  May  another  Order  of  Council  was 
ifliied,  declaring  the  ports  from  the  Elbe  to  Bre/k 
harbour  in  a  ftate  of ^  blockade.     By  this  order  Ho 
veflels  were  permitted  to  clear  out  from  any  of  thefe 
ports,  except  thofe  neutrals  not  laden  in  any  of  the 
ports  of  the  enemy,  or  deftined  thereto,  and  whofe 
cargoes  neither  confided  of  enemy's  property,  or' 
contraband  of  war*    Of  the  nature  of  this  order  the 

inhabitants 


'^^r^.-  '^   -M.: 
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The        ioh^bitsmcs  of  Bremen  were  perfe^y  aware>  as  in  tkd 
ZuVamh.    correfpondencc  annexed,  a  letter  from  one  of  the 

•~; parties,  dated  the  31ft  of  May^  proves,     ^fotwith- 

"^Tfu,?'*     ftanding  which*  the  claimants,  on  the  5th  of  Juif^ 
entered  into  a  charter  party  to  freight  the  vefiel  witU 
goods  for  Algefiras  in  Spain.    The  claimants,  de« 
fpairing  of  being  able  to  procure  afree.paflage  foi^ 
the  veifel^  with  her  cargo  on  board,  out  of  the  mdiutlt 
of  the  WeJ^^  fent  her  in  ballaft  to  Tof^mngeriy  ami 
informed  ti  e  mailer  that  a  cargo  fhould  immediately 
follow  her  in  lighters  over  the  Waiten  to  Tormingeftf 
as  the  only  probable  means  by  which  the  veflel  might 
efcape  the  vigilance  of  the  Britijb  cruisers.    Thci 
veflel  arrived  at  Tmningen^  when  (he  topk  on  board 
*  the  cargq,thus  conveyed  after  her,  and  (ailed  from 
thence  on  the  20th  oi-Augufi  for  Algefiras^  on  th* 
pa0age  to  which  place  Ihe  was  captured  and  carried 
into  Ply^unaiu    From  a  review  of  the  mode  adopted 
£>r  procuring  this  veflel  a  probability  of  a  fafe  paflage^ 
it  muit  appear,  that  with  the  mod  accurate  knows 
ledge  of  the  intention  of  our  government,  and  thd 
extent  of  relaxation  gi^anted  in  favour  of  the  inhabits 
'ants of  Bremen,  the  claimants  had  deliberately  planned 
and  fo  Jar  executed  a  fraud,  which,  if  now  permitted 
to  pafs  unpuniflied,  would  hereafter  aiford  a  precedent 
forpraOifing,  with  fuccefs,  on  that  lenity  and  forbear- 
ance which  has  ever  charaderifed  the  execution  of  the 
oflFenfive  or  dcfenfiye  operations  of  the  Brtif/h  Go* 
vernment,  where  the  interefts  of  neutral  nations  has 
been  materially  concerned.   Hence  fhould  the  court  be 
induced  to  confirm  the  fentence  appealed  from,  the 
claimants  cannot  poffibly  objeft  that  they  are  overtaken 
by  any  unforefeen  calamity  or  hardfhip.     They  were 
aware  of  the  confequences  of  engaging  in  a  trade 

violating 
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violating  the  exprefs' letter  of  the  order  tonounc-        The 
lag  the  blockade;  and   the  only  hope  they  could   elzzabitm,. 
entertain  of  fucceeding,  was  in  evading  a  fearch  after  '— -— — * 
the  veflcl  had,   by  this  artifice,   pafled  the  block*       x^oV-' ' 
ading  fquadron,  on  her  way  from  Bracke  in  the  Wefer 
to  Tonningen.     It  is  intended  to  juflify  the  condud  of 
thefe  perfons  by  attempting  to  prove^  that  the  relaxa^- 
tion  granted  in  confequence  of  Mr.  Fox's  letter  to  Mr. 
Tb$mtonj  dated  the  9th  of  May^  was  applicable  to 
the  fubfeqnent  order  for  the  blockade  of  all  the  ports 
fixmi  the  Elbe  to  Brefi  inclufive.    This  cannot  be  even 
inferred  from  the  terms  of  either  Mr.  Fox's  or  Mr.   ^ 
Tiarnton's  letter,  in  both  which  particular  reference 
is  made  to  the  navigation  of  the  Watfen,  and  in  the 
laft  there  is  contained  a  detailed  ftatement  of  the 
nanner  in  which  this  indulgence  is  to  be  granted,  and 
an  enumeration  of  thofe  veflels  actually  within  the 
limitation  or  fcope  of  the  relaxation.    Throughout 
there  appears  to  be  no  underftanding  whatever^  that  it 
was  intended,  after  the  nodfication  of  the  i6th  May^ 
to  permit  thefe  cities  the  liberty  of  foreign  commerce} 
and  leaft  of  all  can  it  be  fuppofed,  that  there  was 
any  intention  on  the  part  of  Government  to  permit 
any  foreign  commerce  with  the  enemy's  ports,  when 
the  order  for  a  general  blockade  exprefsly  prohibits 
t3ie  entrance  or  exit  of  any  neutral  veflels  laden  with 
the  property  of  the  enemy,  or  coming  from  or  deftined 
to  the  enemy's  ports.     The  only  relaxation  that  wa» 
ever  intended,  .was  compnfed  in  permitting  a  com* 
munication  between  neutral  ports.    The  fole  remain* 
iBg  grounds  of  defence  on  which  they  can  with  any 
degree  of  confidence  rely,  is  to  prove,  either  that  this 
i^as  not  a  continuous  voyage  from  Bremen  by  Tcnnhu 
gen  to  Jilgefiras^  or  that  the  veflel  was  not  captured 
Yofe.  I.  £  until 
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until  after  the  removal  of  the  blockade.  This  vcflely 
it  is  admitted,  however,  was  captured  on  the  i6th, 
whilft  the  blockade  was  raifed  on  the  25th  of  Septembtr 
following ;  and  the  circumflance  of  the  cargo's  ac* 
companying  the  veiTel  to  Tonmngeriy  proves  that  it  was- 
a  continuous  voyage.  It  is  true,  that  in  the  cafe  of  the 
Maria^  Monfees  {a\  when  a  fomewhat  fimilar  relaxa- 
tion of  the  blockade  of  the  Wefer  was  proved  to  have 
taken  place,  the  Judge  of  the  High  Court  of  Admi- 
ralty extended  the  benefit  of  that  order  for  relaxation 
to  a  foreign  commerce  by  neutrals,  though  not  ab- 
folutcly  within  the  letter  of  the  Admiralty  order.  But 
here  there  is  no  room  for  any  latitude  of  conftruftion  ;. 
the  terms  fpecifying  the  relaxation  are  precife  and 
defined,  and  the  enemy's  ports  abfolutely  interdifted 
by  the  fubfequent  blockade.  When  fo  confiderable 
an  indulgence  had  been  granted  by  the  belligerent  to  «. 
neutrals,  at  their  own  urgent  felicitation,  the  attempt 
to  counterad  the  eflfeft  of  a  blockade,  founded  on 
the  principle  of  political  neceffity,  dcferves  exemplary 
puniihment ;  and  when  the  claimants  are  deteAed  in 
availing  themfclves  of  this  indulgence,  to  make  a 
colourable  voyage  from  Tonningen  to  the  enemy's  port, 
with  papers  calculated  to  fupport  this  fraudulent  in<* 
tention,  the  Court  will  be,  no  doubt,  induced  to 
confirm  the  fentence  appealed  from,  and  condemn 
the  appellants  in  the  captor^s  expences. 


•  Dallas  and  Arnold  for  ihe  Appellants. — ^In  the  Court 
below  the  clsumants  have  been  unable  to  procure  that 
docunysntary  evidence  upon  which  they  principally 
refted  their  hopes  of  eftablifhing  then*  claim.  In 
Searching  amongft  the  papers  of  the  Secretary  of 
State's  office^  two  material  documents  were  miffing, 
8  which 
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^iiich  there  is  reafon  to  apprehend  might  have  ihadd  The 
a  confiderable  alteration  iji  the  merits  of  the  cafe,  had  Etx*ABBTK, 
they  been  exhibited  to  the  Judge  of  that  Court.  Thefe  ^^  ^^ ' 
have  fince  the  fentencc  been  obtained,  and  ai-c  now  1809. 
amongft  the  papers  of  this  caufe.  From  the  whole 
tenor  of  the  official  letters  which  paffed  refpefting  the 
relaxation  of  the  blockade  of  the  We/er,  it  muft  appear, 
that  a  reference  is  made  to  an  intention  of  Govern- 
ment, by  fome  fpecific  order,  to  apply  a  remedy  to 
the  grievance  of  which  they  complained.  In  th6 
letter  of  Mr.  Fox  of  the  9th  of  May^  he  affures  Mr. 
Thornton,  that  fuch  is  his  Majefly's  wifh ;  and  that  as 
foon  as  poflible  a  new  order  fliall  be  made  out  for 
that  purpofe,  permitting  him  in  the  meantime  to  a£t 
as  if  this  order  had  really  been  iflTued.  Hence,  it 
appears  plainly  there  is  a  reference  made  to  an  order 
which  then  feems  only  to  have  exifted  in  the  minds  of 
his  Majefty *s  minifters,  the  extent  of  whofe  indulgence^ 
the  appellants,  amongft  others,  were  no  doubt  en- 
couraged to  hope,  from  the  prompt  acquiefcence  with 
which  their  application  had  been  received,  would  have 
been  proportioned  to  the  preflure  and  inconvenience 
of  the  grievance  againft  which  they  had  fo  fuccefsfully ' 
remonftrated.  Upon  the  receipt  of  Mr.  Fox\  letter, 
Mr.  Thornton  proceeds  to  notify  the  gracious  difpofi- 
fion  of  his  Majefty,  and  pro  tempore,  or  while  this 
new  order  was  framing,  iflfucs  fuch^rclers  to  the  naval 
Commander  on  the  ftation  as  he  prefumes  may  remove 
all  ground  of  complaint,  aifd  anticipate  the  intention 
of  Government,  Mr.  Thorntons  letteH-  abfolutely 
embraced  the  Ider  amongft  the  rivers  along  the  Watten- 
to  which  the  coafting  trade  was  intended  to  be  per- 
mitted, and  aifo  provides  for  the  fafe  paflTage  of  all 
ftwtrai  vcflels  in  ballaft  into  and  out  of  the  Wefer. 
^  ^  E  2  The 
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The        The  cargo  is  carried  out  without  beine:  fubje&ed  to  exa>- 
ELiiA»eTH.    mination,  under  the  protcdion  of  the  firft  provifion^ 


^  -  and  the  veffcl  herfelf  clears  out  for  Tonningen  under 

"1809.  *  that  of  the  ftcond.  1  he  blockade  of  the  Wefer  is 
thus  ftridly  and  literally  u  derftood,  and  coipplied 
with  by  the  claimants,  and  fo  far  there  appears  no 
neccffity  for  the  exiftence  of  the  order,  which  Mr.  Fm 
had  promifed,  but  which  appears  never  to  have  been 
iflued,  for  rendering  thefe  two  voyages  perfedly  legal, 
even  raking  them  as  conneded  parts  of  the  fame 
tranfadion.  '1  he  veflel  and  her  cargo  having  arrived 
at  Tonningen^  there  exi/^ed  no  prohibition  to  her  failing 
wi(h  it  to  any  permitted  port,  provided  the  cargo 
itfelf  was  legal.  She  was  therefore  at  liberty  to  pro- 
fecute  a  foreig  \  commerce ;  and  this  it  mud  be  ad- 
mitted  is  the  material  queftion  to  which  your  Lord*' 
fliips*  attention  Ihould  be  principally  direded.  If 
there  had  been  no  relaxation^  this  condud  would 
undoubtedly  amount  to  a  breach  of  the  blockade }  but 
the  moment  the  veflel  was  fairly  out  of  the  mouth 
of  the  fVefer,  (he  muft  be  admitted  to  be  as  much  at 
liberty,  as  to  the  manner  of  conduding  her  trade,  as 
if  fhe  were  in  any  free  port  in  Europe*  This  confe* 
quence  muft  follow  from  a  conOderation  of  the  terms 
of  Mr.  Thorntons  letter  alone,  which  dates  the  relax* 
ation  to  be  granted  in  the  fame  manner  as  during  the 
late  blockade ;  and  here  it  is  neceflfary  to  refer  to  the 

(«)  See  pace  50.  cafe  of  the  Maria  (a)^  feized  in  confequence  of  the 
former  blockade,  on  a  voyage  from  Varel  on  the 
Jahde  to  America.  She  had  failed  in  ballad  from 
Bremen  to  Varel^  tmder  the  relaxation  of  the  blockade 
of  the  PTejerj  her  cargo  had  been  fent  after  her  ia 
lighters,  and  tranfhipped  at  Varel^  fiiom  which  port 
ihe  lad  cleared  gut.  The  drcumdanoes  of  the  Toyage 
II  werf 


HIGH  COURT  OF  APPEALS. 


55 


were  precifely  fimilar,  except  that  the  prefent  veflel  took         Thf 
in  her  cargo  at  Tonningen,  and  was  deftined  to  ^pain.    Elizabitit. 
The  circumftance  of    her    dcftination  is,   however,  .  — 

perfectly  immaterial  ;  for  if  a  peruuffion  to  maintain  1809. 
a  foreign  commerce  be  contained  in  the  order  of  re- 
laxation, the  veffcl  is  altogether  at  liberty  to  pr  ceed 
on  any  legalized  voyage.  The  differeiice  of  (hipping 
ports  is  alfo  unimportant  Varel  and  Tonningen  being 
equally  out  of  the  limits  of  the  exifting  blockades. 
Under  thefe  circumftances  of  fimilarity,  the  decifioa 
of  the  Judge  of  the  High  Court  of  Admiralty  in  that 
cafe  muft  be  confidered  peculiarly  applicable  to  the 
prefent,  efp^cially  when  it  is  confidered,  that  the  re. 
taxation  in  the  prefent  cafe  is  dated  in  Mr.  Thornton^% 
letter  to  be  granted  precifely  in  the  fame  manner  as 
in  the  cafe  of  the  former  blockade.  In  giving  judg, 
ment.  Sir  W.  Scott  obferved,  that  confidering  the  ( 
nature  of  the  communications  which  had  pafl'ed  be. 
twcen  the  accredited  agent  of  ihe  city  of  Bremen^ 
Mr.  Groningy  and  Lord  Harrowby^  then  Secretary  of 
State,  he  was  of  opinion  "  that  the  paflages  cited  to 
him  in  their  natural  fenfe  applied  to  the  external  com- 
merce of  the  city  of  Bremen.  The  objcft  of  the  ap- 
plicadon  is  ftated   to  be  to  prevent  the  remaining  ^ 

commerce  from  being  transferred  to  the  city  of  Embden^ 
What  commerce  muft  >^e  fuppofe  to  be  meant?  not 
merely  the  Uttle  commerce  of  Varel^  but  tJie  remaining; 
portion  of  the  maritime  commerce  of  Bremen**  !a 
cominenting  on  th  fc  paflages  oi  Mr.  Gronmg's  letter 
to  Lord  Harrowby^  complaining  of  the  want  of  ware- 
houfes  in  Varel^  the  impradicaoilitv  of  a  land  p  iflage 
bom  thence  to  Bremen^  and  the  little  danger  there  is 
to  apprehend,  that  lighters  palling  along  the  IVatien 
inU  refort  to  the  territory  occupied  by  the Frenrb.  ilie 

E  3  kame4 
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The        learned  Judge  dates  it  to  be  his  opinion,  that  in  th<i 
Emza"b?th.    continuation 'of  the  blockade  under  the   relaxation 
r— — : — -  then  procured  by  Mr,  Groning^  it  was  folcly  the  inten-. 
r^T«09?*^'     tion  of  the  Britijh  Government,  to  prevent  a  direft 
communication  with  Bremen  by  fhips  fyom  fta,  an4 
^he  touching  of  thefe  fmall  veffels  on  the  p?irts  of  the 
coafl  occupied  by  the  French.  '*  Thefe  confeq\iences,'* 
he  continues,  "  they  fay  could  not  happen  ;  and  that, 
reprefentation  is  material,  I  think,  in  fixing  the  inter- 
pretation of    that   admonition    againft   abufing  this 
relaxation,    contained   in  the  anfwer   of  the  Briti/ht 
Goverament.     The  thing,"  he  obferves,  ".  is  alked 
in  terms  poinding  to  this  kind  of  trade,  and  the  anfwer 
appears  to  grant  the  permiflion  in  the  terms  of  the 
petition.     The   claimants   were  therefore  juftifiable 
an  the  particular  trade  which  they  have  been  parrying 
1*0  Robinfon's    Qn     and   are   therefore  entitled   to   rellitution  (tf).*' 

iLcpoiis,  vol.  6.         '  ^  ^   ^ 

Should  It  be  objeded;  ths^t  the  relaxation  by  Lord 
Harrozvby  only  provided  that  the  trade  of  Bremen 
ihould  be  carried  on  by  lighters  navigating  exclufively 
between  the  rivers  Wefer  and  Jahde^  and  not  be- 
tween the  river  fVefer  and  Tonningen^  it  may  be  fuffi- 
cient  tp  diiedt  your  Lordfliips'  attention  to  a  fimilar 
indulgence  granted  to  fmall  craft  and  lighters  to  coaft 
along  the  Watten^  between  Hamburg  and  Tont^i^en  in 
the  following  year,  by  an  order  of  councils  This, 
order,  in  conjunction  with  the  known  fpirit  or  libe- 
rality which  aduates  \ds  Majcfty's  councils,  relative 
tp  thefe  neutral  cities,  no  doubt  encouraged  thefe 
merchants  to  hope^  that  the  communication  between 
the  port  of  Bremen  and  Tonning^n  wa$  intended  to  be 
included  within  this  relaxation.  And  even  were  it  to 
be  your  Lordfhips*  opinion  that  this  permiflion  is  not 
contained  in  the  relaxation,  as  it  relates  to  thepaflage 
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t)f  the  Watten  generally,  yet  the  cafe  of  the  claimants        ne 
cannot  be  materially  affe£ted  by  this  circumftancc,   elizIbbtii. 
inafmuch  as  the  pcrmiffion  to  large  vefleU  to  proceed  ■* 

from  the  Wefgr  hi  ballaft,  and  to  lighters  to  carry  on  *t8o9.  * 
the  trade  of  Bremen  over  the  Watten^  amounts  to  a 
juftification  of  the  trade  in  which  the  vefTel  was  en- 
gaged, fince  no  reftridHoij  whatever  was  expreifed 
or  underftood  to  be  impofed  by  the  blockaders  on 
fuch  large  and  fmall  veflels,  once  they  had  pafTed  the 
,  mouth  of  the  blockaded  river,  except  that  reftridioa 
which  had  in  the  former  order  been  impofed  refpefting 
the  touching  of  ligluers  on  thofe  parts  of  the  coafi: 
forcibly  occupied  by  the  enemy's  troops.  Hence,  we 
are  inclined  to  hope  your  Lordfbips  will  permit  the 
produdion  of  further  proof  as  to  fuch  parts  of  the 
cargo  as  appears  not  fufEciently  afcertained,  and  order 
xeftitution  of  the  remainder. 

Judgment. 
Sir  William  GranU — There  can  be  no  douJ)t,  that 
dthcr  referring  this  voyage  folely  to  the  order  of  the 
i6th  of  April,  or  to  that  of  the  i6th  of  May,  k 
would  have  been  illegal.  It  remains  to  fee,  therefore, 
how  far  thefe  orders  are  aflfedted'  by  the  relaxation 
grant^pby  Mx^Thornions  letter  to  the  commander 
oflf  tlrftation.  And  here  it  is  neceffary  to  obferve,  .  / 
that  tScing  the  former  relaxation,  during  Lord  Har* 
rowby's  fecretaryftiip,  as  the  meafure  of  the  general  ex- 
tent and  principle  of  the  prefent^  it  appears  doubtful 
whether  this  particular  communication  between  Bremen 
and  Tonningen  can  be  confidered  as  included  within 
the  principle  of  relief  extended  by  Government,  in 
permitting  the  free  paiTage  between  Hamburg  and 
TpnniJigm  in  1805,  and  between  Bremen  and  Varel  in 

£  4  1804. 
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The         1804.    The  different  orders  muft  be  tjiken  as  apply* 
ZLrLAilrrv.    ing  fpecific  relief  to  particular  grievances  experienced 

r^ ' —  by  the  cities  of  Bremen  and  Hamburg.    Mr.  Tbomion*^ 

^'^7%-''     letter,  however,  is  decifive,    and  includes   the  free 
paiTage  of  four  rivers,  the  Eyder^  Elbe,  Wefer,  and 
Jadhe^  by  lighters  and  fmall  veffels.     The  blockade 
of  the  16th  of  Afril  had  cut  off  all  the  trade  of  that 
river,  except  under  the  protection  of  th^  D<a»//ib  flag, 
or  proceeding  to  or  coming  from  ports  of  the  United 
Kingdom;  this,  therefore,  required  relaxation,    and 
Mr.  fix's  letter  nmft  have  intended  to  cfl:ed  that  mea- 
fure  of  relief,   and  pointed  to  fome  order  then  in 
contemplation;  but  which,  perhaps^    had  not  after- 
wards been  deemed  neceiTary.     The  order  of  thp 
1 6th  of  May  followed,  which  appears  to  have  madq 
coniiderable  provifion.  for  the  proteftion  of  neutral 
trade,  though  announcing  a  more  extenfive  blockade 
from  the  Elbe  to  Brefi  inclufive.   By  this,  neutral  fliip^ 
w|th  neutral  cargoes,  not  including  contraband,  of  warjj* 
were  permitted  to  carry  on  this  trade  in  thefe  ports, 
provided  fuch  veflels  were  not  laden  in,  or  deftined  tp 
an  enemy's  port.  Hence,  it  woyld  be  abfurd  to  imagine 
that  it  was  intended  to  let  the  fmaller  veflels  out  with 
cargoes  deftined  for  thofe  interdifted  ports.     We  arc 
of  opinion,  that  the  export,  therefore,  to  all  the  enemy's 
countries  was  abfolutely  interdided  by  the  exprefs 
letter  of  the  order  of  the  i6tb  of  May,  announcing 
the  general  blockade.    We  therefore  decree  that  thfl 
fentence  of  the  Court  below  be  affirmed, 


Upon  the  fame  principle,  the  Chaiilotta  So- 
phia, Mollery  Mafl:er,  and  KXiBiN  Jurgen,  Prott^ 
^fter,  bo(h  failing  in  ballafl  fxjom  the  fFefer  to  Ten* 

mgen^ 
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nbigeny  and  there  taking  in  cargoes  which  had  accom*        ne 
panied  them  over  xhe^fFatten,  which  were  afterwards   £tuI«lT«. 
taken  in  the  profecution  of  their  voyage  under  charter*  -—<•—-• 
party  to  ji/ge/iras^  were  condemned  as  prize  to  the        i^ 
paptors,  and  the  fentences  of  the  Judge  of  the  High 
Court  of  Admiralty^  from  whence  tbefi?  9ppeal«  ha4 
))een  ipterppfed^  confirm<^d^ 


NANCY,  HuRD,  Mafter.  7-ar««^<H^ 

ni^flis  was  a  leading  cafe  of  feveral  appeals  from  Blockade  of 

Vice  Admiralty  Courts  in  jimerica  and  the  Weft  Tkti>tSt\tot^ 
Indies f  condemning  the  fhips  and  cargoes  for  a  breach  committed  a* 
of  the  blockade  of  the  ifland  of  Martinique^  ip  the  blTckade!!!!! 

1^^  1804.  Kli&«. 

The  atteftation  of  the  mafter,  who  was  the  claimant  *«"  »«viD|goB* 

ffn  an  expedition 

of  the  veffel  for  himfelf  and  other  American  citizens^  to  Surinam,  an4 
and  of  the  cargo  as  the  property  of  John  Jubel^  alfo  foice"bekiii4i*t» 
pf  Nev^  Tork  in  America^  proved  that  he  had,  under  "uiX^ 
charter-pany,^  agreed  to  fail  with  a  cargo  from  Neio 
Tork  to  the  port  of  St,  Pierre^ s  in  Martinique^  unleis 
the  fame  ihould  be  blockaded,  and  to  bring  from  thence 
a  return  cargo  of  the  produce  of.  the  ifland,  for  the 
fole  account  and  rifle  of  Juhel  2nd  other  American 
jdtizens.    That  in  cafe  the  ifland  fliould  be  blockaded 
}ie  had  agreed  to  proceed  to  St.  Thomas* s^  from  whence 
he  had  prders  to  procure  a  return  cargo  from  the 
proceeds  of  the  outward.      In  purfuance   of   this 
jigreement,  he  arrived  off  Martinique  on  the  29th  of 
ffyrch^  ^d  findmg  no  ihips  of  war  there»  and  not 

being 
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The         bemg  giyen  to  undcrftand  that  theri*  exifted  any  block* 

^  ade  af  that  time,  he,  in  confequence  of  the  vfltrs  having 

y»/f  6th,      fprung  a  leak,  repaired  to  th-j  port  of  Trinity  in  that 

^''  ifland  to  refit,  from  whence  he  fet  fail,  ana  arrived  at 
that  of  St.  Pierre  s  on  the  third  oi  April.  That  while  in 
the  liland  he  was  iniornied  tfte  blockade  had  been 
removed,  and  the  fquadron  had  gone  on  an  expedi- 
tion to  Trinidad.  No  vtffel  of  war,  whatever,  had 
appeared  oflF  the  ifland  during  his  ftay ;  nor  was  there 
any  notice  given  of  a  blockade  then  exifting.  Having 
completed  his  cargo  on  the  i  5th,  he  failed  for  New 
i    Torky  in  which  voyage  he  was  captured  and  carried 

.  .  into  Halifax  in  Nova  Scotia^  when  the  veffel  and  cargo 
were  condemned  as  prize.  This  ftatement  was  fup- 
porfled  by  the  evidence  of  a  paffenger  on  board  the 
veffel,  by  fome  of  the  crew,  and  by  the  tenor  of  a 
correfpondence  between  perfons  in  France^  New  Tork^ 
and  Martinique^  which  proved  that  the  blockade  was 
at  that  time  removed,  or  at  leaft  fo  far  relaxed  that  no 
armed  veffels  had  been  feen  off  thefe  ports  during  the 
period  the  veffel  remained  in  the  ifland.    , 

For  the  Captors  it  was  contended — that  although  the 
blockading  fleet  had  been  difpatched  to  Surinam^  a 
force  h^  been  left  off  the  ifland  to  continue  the 
blockade,  and  apprize  veffcls  of  its  exiftence.  This 
jippeared  ev^n  by  the  coiTcfpondence  exhibited  by  the 
claimants,  one  of  the  letters,  admitting,  that  a  Britijh 
fitty  gun  (hip  continued  off  the  ifland,  and  was  now 
gad  then  feoi  by  the  inhabitants^ 

Judgment. 
The  Court  held,  that  to  conftitute  a  blockade  the 
Intention  f o  Ihut  up  the  port  fljouW  not  only  be  gene- 
rally 
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rally  made  known  to  veflels  navigating  the  feaa  in  The 
the  vicinity,  but  that  it  was  the  duty  of  the  blockaders  ^^'^^^ 
to  maintain  fuch  a  force  as  would  be  of  itfelf  fufficient  Jufy  6tb, 
to  enforce  the  blockade.  This  could  o»ly  be  e£Fe&ed 
by  keeping  a  number  of  veffels  on  the  different  ftationS) 
fo  communicating  with  each  other  as  to  be  able  to 
intercept  all  veffels  attempting  to  enter  the  ports  of 
the  illand.  In  the  prefent  inftance  no  fuch  meafureg 
had  been  reforted  to^  and  this  negled:  neceflarily  led 
neutral  veffels  to  believe  thefe  ports  might  be  entered 
without  incurring  any  rifk.  The  periodical  appearance 
of  a  veffel  of  war  in  the  ofBng  could  not  be  fuppofed 
a  continuation  of  a  blockade,  which  the  correfpond-  - 
ence  mentioned  had  defcribed  to  have  been  previouily 
maintained  by  a  number  of  veffels,  and  with  fuch  unpa- 
ralleled rigour,  that  no  veffel  whatever  had  been  able 
to  enter  the  ifland  during  its  continuance.  Their 
I^ordfliips  were  therefore  pleafed  to  order  that  the 
ihip  (hould  be  rcftpred,  the  proof  of  property  being 
fufficient,  but  direded  further  proof  as  to  the  cargo 
claimed  for  the  American  citizens  mentioned. 
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ConHeiRnarion 
lor  4  bf rauli  of 


THE  MENTOR,  Whitney,  Maftcr. 

TN  the  Prize  Court  of  Antigua  this  veffcl  had  been 
^  claimed  on  behalf  of  his  Majefty  by  the  Advocate 
General,  as  a  droit  of  Admiralty.  This  had  been 
rejtAed  by  the  Judge.  Part  of  the  adventure  of  the 
mafter,  and  thofe  of  the  mate  and  mariners,  had  been 
ordered  to  be  redored,  and  the  fhip  and  remainder  of 
the  cargo  condemned  for  breaking  the  blockade  of 
Martinique. 

Stephen  and  Swaby  for  the  Captors  proved,  by  the 
letters  and  difpatches  of  the  captain  general  and  co- 
lonial prefect  at  Martinique  to  the  muiifter  of  the 
marine  and  colonies  at  Paris^  that  the  blockade  had 
been  mod  rigoroufly  enforced,  infomuch  fo  as  to 
excite  apprehenfion  that  the  place  would  be  com- 
pelled, by  the  deprivations  experienced,  to  fuiTender  to 
the  Britijh  fquadron  ;  that  this  blockade  continued  at 
the  time  the  velFel  entered  the  port  of  Fort  Royal \  and 
that  the  mafter  had  even  been  apprifed  by  his  owners 
letter  of  inftrudion,  that  the  blockade  of  Martinique 
might  ftill  be  continued.  If  this  furmife  fhould 
prove  true,  he  was  ordered  to  lie  in  St.  Lucia^  await, 
ing  the  probable  furrender  of  the  iflanJ  to  the  Britijb 
forces,  in  which  cafe  he  was  to  repair  thither  as  the 
moft  advantageous  market.  Thefe  inftruftions  con- 
tained an  affuranc",  that  ihould  the  veffel  be  in 
Martinique  at  the  time  of  the  furrender,  the  terms 
of  the  late  treaty  between  Great  Britain  and  the 
Umted  States  would  protect    her  from  detention. 

From 
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From  all  thefe  circumftances  there  was  no  reaibn  to        TKe 
doubt  that  the  blockade  was  known  to  the  maftcr,  and        '^  ""  V 
that  he  had  been  induced  to  hazard  the  veflel,  irom      >^6th» 
the  fuperior  advantages  to  be  derived  from  difpofing 
of  his  cargo  in  the  blockaded  poru 

Bowtkr  for  the  Claimant  contended,  that  the  m- 
ftru^ons  of  the  owners  were  merely  profpe<^ive  and 
condidonal,  neither  they  nor  the  mailer  at  the  time 
being  aware  of  any  bbckade  exifting  previous  to  the 
veflel'6  fiuHog ;  that  he  aded  under  this  impreflion^ 
and  entered  the  ifland  totally  ignoi:ant  of  the  blockade. 
That  there  did  exill  no  adual  blockade  at  the  time  of 
the  vtSA*^  going  into  port,  not  a  fingle  veflel  of  war 
appearing  in  fight  of  the  harbour,  or  in  the  neigh« 
bouring  leas  through  which  he  pafled.  That  even  hj 
the  teaor  of  ihe  fentence  of  the  Vice  Admiralty  Court, 
reitoring  one  part  of  the  mafler^s  adventure  and  not 
the  reft,  k  appeared  the  Judge  had  not  decided  on  the 
ground  of  any  fuppofed  breach  of  blockade ;  and  that, 
eves  admitting  the  blockade  to  exift,  it  had  not  been 
known  by  the  matter,  fo  as  to  affcvl  the  cafe,  until  after 
he  had  difpofed  of  his  outward  and  purchafed  a  return 
cargo,  of  which  one*third  had  a&ually  been  put  on 
IwarcL 

Judgment* 
The  fentence  of  the  Coart  bebwy  condemmng  flup 
and  cargo,  was  confirined* 


H 
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Condemnation 
cf  a  neutral  en- 
tering a  port  un- 
der a  blockade 
^/<iA*,a]though 
a  juAi£cacion 
atteniptcd  hj 
pleading  igno* 
lance  of  its 
txi&toct'. 


y«/^gth,i«of,  ROBERT,  Thomab,  Mafter. 

• 
J  DAMS  and  Stephen  for  Captors  proved  this  veffel, 

•'  from  the  papers  found  on  board,  and  thofe  in- 
voked into  the  caufc  from  the  Samuel^  Evans^  to  have 
entered  the  port  of  St.  Pierre  on  the  21ft  of  May^ 
whieh  was  then  rigoroufly  blockaded,  and  daily  ex- 
pefted  to  furrender.  During  the  whole  time  whilft 
•  in  the  harbour  fhe  could  perceive  a  lugger  belonging 
to  the  blockading  fquadron  clofe  in  fliore,  which 
fometimes  was  fupported  by  other  veffels.  The  veffel 
had  purpofely  entered  in  the  night,  to  avoid  the 
blockading  force }  and  by  the  fupplies  which  (he,  in 
conjundion  with  others,  had  introduced  into  the 
ifland,  the  garrifon  had  been  enabled  to  continue  its 
defence,  and  prevent  that  furrender  which  had  been 
the  objed  of  the  blockade. 

Dallas  for  the  Claimant  ftated,  that  the  mafter  had 
received  only  conditional  inftrtflions  from  his  owners 
to  enter  this  port,  /hould  the  blockade  be  difcontinued  ; . 
ihould  that  not  be  the  cafe,  he  was  to  make  Trinidad  or 
St.  Lucia.     Being  informed  on  the  voyage  by  Captain 
John/on,  of  the  John  and   Jane^  that  the  blockade 
had  ceafed,  he  entered   the  ifland  in  company  with 
that  veffel,  and  was  totally  unacquainted  with  ther 
blockade,  if  any  really  exifted.     It  had  been  decided 
in  the  leading  cafe  of  the  Nancy,  Hurd,  that  a  confi- 
derable  force,  fufEcient  in  itfelf  to  intercept  intercourfe 
generally  with  the  port,  was  neceffary  in  order  to 
'  conftitute  a  blockade.    jAdmitting  that  the  folitary 

lugger 
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lower  mentioned  continually  maintained  its  pofition        tho 
near  the  harbour,  it  could  not  therefore  be  mrerred  , 

there  exifted  a  blockade  de  fado^  and  confequently,      y«»  ^K 
on  the  principle  laid  down  in  the  firft  of  thefe  cafes, 
the  captors  (hould  be  condemned  to  reftitution,  with 
cofts. 

Judgment, 
The  fentence  of  the  Vice  Adnuralty  Court  of  An^ 
iigua^  condemning  the  veflel,  was  affirmed. 


NANCY,  WooDBE  R RY,  Matter,  J^b  ^»  ^^'^ 

THIS  veflel  had  been  rcftored  in  the  Vice  Admiralty.  uncierptriicMiar 
Court,  m  confcquence  of  a  deficiency  of  proof  fingieveffeiauy 
on  the  part  of  the  captors,  who  were  unable  to  obtain  matmairthc* 
an  affidavit  of  the  blockade  of  the  port  of  Trinity  at  Jl'rt^l^d'cl"**" 
the^time  of  the  capture,  Xr:4'at 

the  fame  time  ia 
the  blockade  of 

Arnold  and  Goftling  for  /iJ^  Ow«^.— This  veflel  another  neigh. 
f^ed  from  Trinity  on  the  25th  of  May^  about  which 
period  the  correfpondence  of  the  governor  of  the  ifland 
with  the  French  minifter  of  marine  ftates,  that  a  frigate 
fhewed  herfelf  from  time  to  time  off"  the  port  of  Trinity, 
with  an  intention  to  cut  off  fupplies.  The  ftation  of 
this  veflel  was  fometimes  off  Trinity^  and  at  others  off 
another  port  more  than  feven  miles  diftant.  Such 
an  intemipdon  to  the  trade  of  thefe  ports  could  never  • 
be  confidered  an  a&ual  blockade,  and  therefore  the 

fentence 
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Tht        ientetice  of  the  Court  below,  reftormg  the  vcffd,  vrtt 
.^.^......^   peifeoly  juitifiable. 

**^  Swa^  and  Stephen  for  the  Camr^.—Thc  fcntcnce 

of  the  Court  below  proceeded  merely  upon  the  gr<)und 
of  infufEcient  proof  of  the  exiftence  of  the  blockade* 
This  is  now  altogether  obviated ;  the  invoked  papers, 
with  the  affidavit  formerly  deficient,  prove  that  it 
C3d(led.  The  extenfive  range  of  the  frigate,  men- 
*  ticmed  was  perfectly  confident  with  the  objefts  fhe 
had  in  view,  the  blockade  of  Trinity^  and  a  co-opera- 
tion with  the  veffels  on  the  other  ftation.  From  the 
aiSlivity  of  the  cruifers  off  this  port,  this  veffel  had 
twice  been  nearly  cut  out  of  the  harbour,  and  her 
prcfervation  was  merely  owing  to  a  want  of  wind. 
From  all  thefe  circumftances  the  Court  will  moft 
probably  be  inclined  to  reverfc  the  fentcnce  of  the  Vice 
Admiralty  Court,  and  repair  the  injury  the  captors 
have  fuftained.    ^ 

JuJDOM£NT. 

Sir  W.  Grant. — As  it  appears  the  commander  oa 
that  ftation  confidered  the  force  employed  completely 
adequate  to  the  fervice  required  to  be  performed,  we 
feel  it  neceflary  to  rely  on  his  judgment,  and  condemn 
the  veflel  as  prize  to  the  captors. 


The  Actress,  Tinker  y  the  Fribdom,  Herricki 
and  Adrian,  Dalcke ;  all  clearing  out  from  MartU 
nique  in  the  month  of  February ^  whofe  cafes  were 
admitted  to  be  within  the  principle  upon  which  the 
fentences  of  the  Vice  Admiralty  Courts  had  been  ^ 
affirmed  in  the  foregoing  caies,  from  which  they  were 

not 


HIGH  COURT'  OF  APPEALS.  65 

not  difUnguifliable,  were  condemned  as  prize  to  the 
captors  for  breach  of  blockade. 

In  the  cafe  of  the  Eagle,  Marfan-^Adams  fir  chafing  fufpi. 
the  ClaimanU  contended,-   that   notwithftandiag  Ihe  SenViboul" 
had  entered,  the  ifland  on  the  24th  Februafjj  thttt^^^^^ 
was  fufEcient  proof  in  the  papers  exhibited,  that  the  ceffari*ii#f  the 
blockade  had  been  periodically  interrupted  by  the 
prevalence  of  particular  winds  and  the  ftate  of  the 
rides ;  that  feveral  tefl^ls  had  been  permitted  to  go 
into  the  ports  of  the  ifland  under  Britijh  paffes,  and 
feveral  others  had  entered  the  ifland  whilft  the  fliips 
appointed  to  maintain  the  blockade  had  been  abfent, 
and  employed  in  chafing  veflels  of  a  doubtful  defcrip- 
don.     From  thefe  interruptions  or  relaxations  of  the 
blockade,  the  people  of  the  ifland  were  uncertain 
when  they  were  really  invefted,  and  hence  he  was 
induced  to  hope  the  femtence  of  condemnation  would 
be  reverfed,  as  the  mafter's  ftatement  that  he  was 
totally  ignorant  of  the  exiftence  of  the  blockade  was 
rendered  extremely  probable  from  the  drcumflsmces 
mentioned. 

The  Court  confirmed  the  fentence  of  the  Judge 
bdow9  condemning  the  veflel. 


VoJL.It 
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Ju!Jixy^,  1809.  MERCURY,  Speck,  Maftcr. 

Fartwr  proof  of  A  queSTiok  arofe  OS  to  the  property  of  the  fliip 
xnitted  at  to  a  and  cargo,    both  of  which   were  claimed  for 

cWxm^^T    MuJuhel  of  New  Tork^  an  American  citizen. 

neuiralnaerchanr, 

althoujh  bath  ,    •>»>»»^?  *n        %         /•        ?•> 

appear  to  have  His  Mojefiy  s  Advocote  atid  Stephen  for  the  Captors. ^--^ 
inlhe^encm/'i  '  Thc  circumftanccs  under  which  this  veflel  is  defcribed 
aff^rtfd  «nde*ni  ^^  ^^"^^  ^^  ^^c  poffeffion  of  JuhcU  are  of  fuch  a  nature 
* 4rticuun^"^  ^  tocxeite  in  themfeives  a  ftrong  fu fpicion  that  he  is  not 
iiruaions  to  rcaHy  the  proprietor.  This  velfel,  during  the  blockade 
purchaic,  but  of  Martinique^  lay  in  the  harbour  of  Fort  Royal^  and 
gcfie^  "pcrmif-  was  purchafed  by  a  Mr.  Cocky  who  affames  the  cha- 
fo'o&Tte  V^.  rafter  of  commercial  agent  for  Juhel  in  New  Tork. 
cuutioni  for      jjjjg  Durchafc  is  aflcrted  by  Cock  to  have  been  made 

•tccouat  of  the  *  '  , 

ntrutrai  mcr-  for  the  folc  acCount  of  Mr.  Juhel^  who,  m  his  attefla. 
tioft,  admits  Cock  to  have  unlimited  powers  given  him 
to  originate  fpeculations  on  his  account^  and  alfo  ftates 
that  he  has  confiderable  funds  in  the  ifland,  in  debts 
or  otherwifc,  by  which,  and  alfo  by  bills  of  his  ac- 
ceptance, this  purchafc  was  made,  and  the  veflel  laden 
with  colonial  produce.  A  fufpicion  naturally  arifes,, 
that  this  pur  chafe  for  another's  account  is  merely 
colluiive,  and  that  the  fchcme  has  been  reforted  to  in 
order  ito  give  a  colour  to  the  tranfa£tion,  and  conceal 
the  real  owner  by  this  nominal  transfer.  This  is 
fupported  by  JubeVs  filence  refpefting  the  purchafe  of 
this  particular  veflel.  There  is  no  commiflion  fpeci- 
fically  given  to  Cocky  but  he  proceeds  in  the  whole 
aSair  like  a  perfon  jonfufting  folely  his  own  kitereft 
and  wiihes,  lading  her  with  fuch  goods  as  fuit  his  own 
purpofe,  and  requiring  no  fan£tion  from  Juhel  as  to 

the 


chant. 
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the  atferted  purchafe'of  the  veffel  or  lading.  In  fome  The 
letters,  'tis  true,  he  mentions  the  purchafe  of  both ;  ^ 
but  it  muft  appear  ftrange,  that  the  intimation  is  not  'juiy  6tb, 
given  until  the  defign  is  already  completed,  [  Hence  *  ^ 
it  is  fair  to  infer,  that  he  incurred  no  refponfibility  to 
Juhel^  dr  elfe  he  would  have  been  more  anxious  to 
acquaint  him  of  his  intention  in  time  to  prevent  that 
refponfibility,  (hould  the  defign  be  difapproved.  The 
whole  nature  of  Juhel's  trade  to  the  ifland  tends  to 
Ihew  ^there  is  a  common  concern  and  joint  inlereft 
with  Cock^  or  others  in  the  ifland.  They  both  admit 
unlimited  confignments  are  conftantly  making  between 
the  one,  as  agent,  and  the  other  as  merchant.  This 
is  in  direft  violation  of  the  efl:ablilhed  ufagc  of  mer. 
chants,  and  mufl:  have  its  due  influence  on  your 
Lordfliips'  decifion.  As  foon  as  the  blockade  was 
fuppofed  to  have  ceafed,  the  veflTel  departed  for  New 
Tork.  From  this  circumftance,  and  the  condud  of 
Jubel  in  the  cafe  of  the  Nancy,  Hurd,  it  appears,  his 
,  trade  to  that  ifland  was  carried  on  with  an  intention  to 
defeat  ;he  blockade.  This  muft  necefiarily  aflfeft  his 
neutral  charadter,  and  point  out  a  connedHon  with 
the  enemy.  This  connexion  has  been  happily  deve- 
loped by  a  paper  invoked  into  this  caufe  from  the 
Regiftrar's  office  at  Halifax^  which  purports  to  be  a 
power  of  attorney  from  John  Juhel  and  Nicholas  de 
Longuemare  to  Meflfrs.  Forefigbt  and  Smith  of  Halifax j 
empowering  ihem  to  receive  the  proceeds  of  the  fliip 
EmanueVs  cargo,  as  the  joint  property  of  Juhel  and 
Longuemare,  and  is  dated  the  9th  of  March  1 804. 
This  Mr.  Longuemare  is  a  Frenchman,  and  is  foon  after 
difcovered  to  be  refiding  in  France,  probably  con- 
ducing the  concerns  of.  the  firm  in  that  country.* 
There  has  b«en  an  attempt  made  to  fliew  that  this 

F  a  'counedion 
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The  connexion  was  broken  by  a  diffolutlon  of  partnerfhip, 

MaJLCU&Y.  .  ,    ,                          .^     ,     .        /     *T         /v*      f      ,^                 ..       /, 

_  which  was  ntotined  m  the  New  Tork  Mercantile  Ad* 


jMiy  6th,  vertifer  on  the  22d  of  ORober  1803.  That  the  con- 
nedioii  was  not  abfolutely  diiToIved  is  plain  from  the 
date  of  the  power  of  attorney  being  much  later^ 
namely^  March  1804.  There  were  many  reafons,  no 
dpubt^  to  confent  to  a  nominal  diflfolution  of  partner- 
ihip,  fome  probably  profpeftive  of  Longuemaris 
future  refidence  in  France^  and  others  originating  in 
the  hope  of  being  able,  by  this  feint,  to  neutralize 
the  property  of  the  enemy,  and  defraud  our  belligerent 
(j)  Sec  p?ge  57-  rfghts.  In  the  cafe  of  the  Nancy y  Hurd  {a\  there  ap- 
pears alfo  a  claim  for  property  by  Mr,  Juhel^  which 
it  is  almoft  unneceffary  to  diftinguilh  from  the  prefent 
claim.  The  fame  fcheme  feems  to  pervade  all  mer* 
cantile  tranfadions  in  his  name.  His  intentions 
evidently  are  to  obviate  the  blockade  of  the.  ifland, 
and  to  cover  enemy's  property  by  falfe  papers  and 

,  documents  of  neutrality.  This  laft  intention,  it  ap- 
pears, proved  fatal  to  the  intereft  of  an  admitted 
neutral  in  the  cafe  of  the  Betfjy  Furlong ;  and  upon 

.  this  principle  it  may  not  be  too  prefumptuous  to  hope 
your  Lordfhips  will  condemn  the  property  in  both 
the  Mercury  and  Nancy. 

Adams  for  the  Claimants.^^Thc  nature  of  the  papers 
produced  in  this  caufe  will  naturally  afieft  the  interefts 
of  Mr.  Jubel  in  fome  degree,  though  by  no  means 
to  the  extent  contended  for  by  the  captors,  unlefs 
.  we  are  able  to  explain  them  to  the  fatisfa£tion  of  the 
Court.  This  the  appellants  hope  will  be  done  moft 
Iatisfa6lorily,  fliould  there  be  permiflion  given  to  in« 
troduce  further  proof.  This  indulgence  they  are 
entitled  to  expert  from  the  fair  and  explicit  nature 

of 
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of  the  fhip*s  papers  themfelves,  and  the  ftrong'and         The 
abfolute  averments  of  the   parties.     The  power  of 


attorney  mentioned  will  be  proved  to  have  reference      y///y'6th, 

Jolely  to  debts  incurred  before  the  diflblution  of  part-        '   ^'  - 

nerfhip ;  and  Mr.  Longucmare  will  alfo  be  proved  to 

be  this  moment  refiding  in  London,  tranfacting  bufi* 

nefs  on  his  fole  account.  ^ 

Judgment. 
The  Court   ordered  further  proof  to  be  intro- 
duced. 


DIOMEDE.  >/^8ih,,jo^ 

tn  this  cafe  two  appeals  were  profecuted  from  the  ded-  Q«Kftioo  »•  to 
"■*  tionoiiht  High  Court  of  Admiralty  of  Great  Britain,  cipieofdiftribu- 
which  muft  be  confidered  of  uncommon  intereft,  as  eighth  in  cap"?' 
well  from  the  nuniber  of  illujlrious  naval  commanders^  bT^dH^'* 
whofe  claims  were  moft  elaborately  and  patiently  ivi^  }^nT^^^l^^; 
vefligated,  as  from  the  important  nature  of  the  ^r/»-  ^"^4'^i*"  "^i. 
cipks  of  law  adopted  in  the  difiribution  of  prize.  ? "  a'^'  i*^**"b 

the  Oiips  under 

The  Diomede  and  Imperial  formed  part  of  a  fqua-  o/finauy  "y^itc 
dron  of  French  fhips  of  war,  which  was  defeated  and  "fd"  whhufthe 
deftroyed  by  a  fquadron  of  his  Majefty's  fliips,  under  J|™|"^*^  *****' 
the  command  of  Vice  Admiral  Sir  John  Thomas  Duck^ 
vortb,  knight  of  the  Bath^  off  St.  Domingo,  in  the 
memorabkengagement  of  the  6th  of  February  i8o6. 
Proceedings  cpmmencing  in  the  High  Court  of  Admi- 
ralty of  England,  touching  the  adjudication  of  the 

F3  Ibip 
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Th*        (hip  Diomedcy  and  a  queftion  arifing  as  to  the  diftri- 


DXOMKDI* 


bution  of  xhtjlag-eighih  of  the  faid  prizes,  the  Judge 
juh  8th,      (Sir  W.  Scott)    decided  in  favour  of  the  following 
*^'        claimants : — ^Vice  Admiral  Lord  CoUingwood^  as  Com- 
'  ^  mander  in  chief  in  the  Mediterranean  (from  which 

ftation  Sir  John  Thomas  Duckworihy  in  company  with 
Rear  Admiral  Louis^  had  fet  fail  in  queft  of  the  enemy, 
with  a  part  of  the  ffeet  under  the  command  of  his 
Lordfiiip),  Vice  Admiral  Knight^  and  Rear  Admiral 
Lord  NorV^eJk^  the  prcfent  refpondents ;  and  that  they, 
together  with  Vice  Admiral  Sir  John  T.  Duckworth^ 
Rear  Admiral  Louh^  and  Rear  Admiral  the  Honour- 
able Sir  Alexander  Forrejier  Cochrane^  were  entitled 
to  fhare  in  the  flag-eighth  of  the  prize ;  Admirals 
Knight^  Lord  Northejk^  Duckworth^  and  Louis^ ,  as 
junior  flag-officers  under  Admiral  Lord  CoUingwood^ 
the  Commander  in  chief  on  the  Mediterranean  ftation, 
from  whence  the  armament  fet  fail ;  and  Sir  Alexander 
F.  Cochrane,  as  junior  flag-officer  on  a  fVeJi  India 
ftation,  taken  under  the  command  of  Sir  /.  Duckworihy 
as  his  fnperior  officer,  and  alfo  affifting  in  the  capture. 
But  pronounced  againft  the  claim  of  Vice  Admiral 
iJ^^r^j,  within  the  limits  of  whofe  ftation  the  capture  had 
been  made,  and  in  which  capture  Admiral  Sir  J.  T. 
Duckworth  had  availed  himfelf  of  the  affiftance  of  the 
Magicienne^  one  of  the  fliips  of  war  then  under  the 
command  of  the  faid  Admiral  Dacres  on  the  Jamaica 
-  ftation. 

Leach  for  the  Refpondents  /  Lords  Collingwoodj 
Northefk^  and  Admiral  Knight. — ^Therehas  never  beeii 
a  cafe  fubmitted  to  your  Lordfliips*  dccifion  which 
equally jnvolved  fb  many  confiderations  of  the  utmoft 
weight  and  the  moft  extreme  delicacy,  .both  with 

6  refpea 
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refpefl:  to  the  regulation  of  Ihe  refpeQive  intercfts.        The 
and  the  due  fubordination  of  the  different  officers  of       'omidb. 
his  Majefty's  navy,  as  that  which  I  have  now  the      y«>  8tb, 
honour  to  open  on  the  part  of  the  refpondents.     As        *  ""^^ 
the  arguments  to  be  fubmitted  on  this  part  of  the 
cafe   arc  partly  inferential  from  facls  generally  ad- 
mitted, partly  founded  on  the  pofitive  and  ezpreCs  pro* 
damation  of  his  Majefty  {a)^  regulating  the  diftribu-  WSceifi^ndix. 
tion  of  prize  during  the  prefent  hollilities,  and  partly 
dectucible  from  the  cuftom  and  ufage  of  our  navy  for 
ages»  it  will  firft  be  neceffary  to  take  a  view  of  the 
iad:s  and  leading  features  of  the  czf^.     On  the  death 
of  Lord  Ne//on  the  command  of  the  Mediterranean 
fleet  fell  neceflarily  upon  Lord  CoUingwood^  having, 
amongft  others.  Vice' Admiral  Knight  and  Lord  Nor^ 
ibefi  as  junior  flag-officers  under  him.     On  the  19th 
Noijember  1805,  he  iflued  an  ordo*  to  Sir  John  Tho* 
mas  Duckworth^  taking  him  under  his  command,  and 
another  order  enjoining  him  to  take  under  his  orders 
certain  fhips  of  the  line  and  other  fmaller  veflels^  for 
the  purpofe  of  maintaining  the  blockade  of  the  ports  of 
Cadiz  and  San  Lucar^  in  which   fervice  he  was  to 
regulate  himfelf  by  the  tenor  of  the  inftrudions  he 
had  received  in  a  letter  of  a  former  date.     From  the 
time  of  iffuing   thefe  orders  Sir  John  T.  Duckworth 
continued  under  his  Lordfliip*s  commands,  receiving 
and  obeying  his  inftruftions  Trom;time  to  time.     Rear 
Admiral  Louis,  whom  he  fucceeded  on  the  ftation^ 
repaired  to  the  commander  in  chief,  in  purfuance  of 
orders  to  that  effefl:;   but  previous  to  joining  his 
Lordihip,  he  received  important  intelligence  refpeOing 
a  French  force  which  had  appeared  in  thofe  feas,  in 
confequence  of  which  he  conceived  it  his  duty  to 

F  4  acquaint 
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The         acquaint  Sir  John  Duckworth  with  this  iDteUigcncc, 
and  returned  for  that  purpofe.     On  the  29th  of  JVb- 


jyiyZthf  vember^  Sir  John  Duckworth  wrote  to  his  Lordfliip.  the 
following  letter : — **  Rear  Admiral  JLottw,  who  feparated, 
from  me  with  the  Spencer  on  Aei  night  of  the  a7tb,  i^ 
execution  of  your  orders,  has  juft  joined  me  again, 
bringing  in  theJgamemnon{vfhichl  had  placed  with  the 
Naiad  in  Ihore  oflF  Cadiz,)^  in  confequence  of  the 
accompanying  intelligence  he  had  received  from  her 
captain,  Sir  Edward  Berry ;  and  as  there  is  nothing. 
in  the  port  of  Cadiz  in  any  (late  of  readinefs  for  fea, 
except  three  or  four  frigates,  I  (hall,  in  the  anxious, 
hope  of  anticipating  your  wijhes^  procecd>  as  foon  as  I 
can  get  hold  of  one  of  the  Jloops,  or  ^he  Naiad^  to. 
apprize  you  of  my  intentions,  with  a  prefs  of  fail  off 
the  Salvages^  and  from  thence,  if  not  fortunate 
enough  to  fall  in  with  the  enemy,  to  return  by  Vigo  to 
njiy  ptcfent  fituation  ;  and  though  I  could  have  wiflied 
to  have  had  two  or  three  frigates,  I  will  endeavour  to 
do  without  them."  He  alfo,  on  the  30th  November ^ 
wrote  a  letter  to  Williani  Mar/den^  Efq.  fecretary  of  the 
Admiralty,  from  which  the  following  is  an  extraft  : 
— "  As  it  is  poffible  a  conveyance  m^y  be  met  with 
from  here  to  England^  before  Vice  Admiral  Colling^ 
vmd  may  be  apprized  of  my  proceedings,  I  am  to 
deiire  you  will  inform  the  Lords  Commiflioners  of 
the  Admiralty,  that  in  confequence  of  orders  from 
that  commander  in  chief,  received  the  26th  inftant,  I 
detached  Rear  Admiral  Louis  in  the  Canopuf^  with  the 
Spencer^  on  the  a 7th,  to  join  him,  but  they  returned 
to  me  yefterday  afternoon  with  the  accompanying 
intelligence."  Lord  CoUingwood  having  alfo  received 
information  of  th^  French  fquadron  mentioned  in  fuch^ 
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intelligence  on  the  ifl  of  December  18059  ifliied  the        The 
£ollowing  qrdef  to  Sir  John   Thomas  Dtuiwcrtb :—        ''"^"^*' 
**  \\T)ereas  I  have  received  information  that  a  fqua-      X^  ^^w 
dron  of  enemy's  fliips  of  Wcff  are  cruising  between  ^ 

the  iflands  of  Madeira  and  Teneriffe^  for  the  purpofe 
of  intercepting  the  convoys  and  trad^  g<)ing  abroad^ 
and  that  on  the  2oih  ultimcx,  they  fell  in  with  ^is 
Majefty's  flopp  the  Lark,  and  are  fuppofed  to  haye 
taken  fome  of  her  copyoy,  ^  copy  of  which  intelli-, 
gence  I  inclofe  }  you  aj- e  hereby  required  and  direfted 
to  take  the  (hips  namecj  herein  under  your  orders,  an4 
proceed  without  lofs  of  time  }n  quoft  of  thq  enemy'§ 
faid  fquadron  gfF  the  Salvagesy  and,  on  felling  iu 
«ith  ihem,  ufe  your  beft  endeavours  to  take  or  deftroy 
them.  As  I  think  it  probable  that  the  ifland  o^ 
Teneriffe  may  be  the  rendezvous  of  the  above-men- 
tioned fquadron,  in  order  to  obtain  their  fupplics  of 
water,  &c.  you  will  proceed  with  the  fliips  oinder 
your  orders,  to  the  fouthward  of  the  Salvages  be* 
tween  them  and  ^eneriffey  in  order  to  cut  off  the 
Erench  fquadron  from  this  the^r  fuppofed  rendezvous 
for  obtaining  fupplies.  Having  arrived  thei:e,  and 
not  meetiiag  the  enemy's  fquadron,  you  are  ta  obtain 
the  bed  information  you  may  be  able  refpeding  them^ 
b;y  veifels  boarded  or  otherwife,  and  purfue  them  as 
long  as  there  is  a  fair  probability  of  coming  up  with 
them ;  but  in  cafe  g(  your  not  receiving  fuch  intel- 
ligence as  may  lead  you  to  the  enemy,  you  are  to 
return  with  all  pbi&ble  expedition  to  the  rendezvous 
off  Cadizy  wherry  making  up  the  number  of  fix  fliips « 
mi  the  line,  two  frigates,  and  two  iloops,  you  are  to 
cpntinue  the  blockade  of  that  port,  agreeably  to  my 
former  orders  of  date  the  28th  ultimo^  fending  Rear^ 
i^dmind  Louis  with  tl]^e  rem^der  to  Gibraltar  Bay,  to 

complete 
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Th»  complete  their  watpr  and  provifions,  which  being  done, 
'  they  are  to  join  me  on  the  rendezvous  they  will  _. 
3^«th,  receive  from  Rear  Admiral  Knight.  You  are  to  trant 
mit  me  a  journal  of  your  proceedings  by  the  fame 
conveyance,  or  fooner  if  opportunity  offers.**  This 
order  was  fent  by  his  Majefty's  Ihip  Tigre^  but 
that  fltip  not  meeting  with  Sir  John  Thomas  Duck'- 
worth  at  the  rendezvous  appointed,  the  fame  was 
not  received  by  him.  On  the  14th  January  1806, 
Sir  John  Thonias  Duckworth^  being  then  at  Barba* 
does  J  ^  wrote  and  feat  a,  letter  to  Lord  Colling* 
woodf  from  which  the  following  is  an  extraft  :— 
*^  In  confequence  of  a  propofal  made  to  releafe 
fome  prifoners,  I  left  the  Acajia^  which  had  .joined 
me  that  mornmg,  to  receive  them;  but  alas^  this 
great  civility  of  1  the  governor  produced  only  two  old 
men,  one  a  Swede.  Thus  I  was  difappointed  in  my 
expe^bitions ;  but  I  derive  great  plesiure  from  your 
Lordfhip's  kind  letter,  and  what  Captain  Dunn  ac« 
quainted  me,  as  it  convinced  me  the  ftep  I  had  taken, 
in  going  in  purfuit  of  the  enemy,  had  met  with  your 
approbation ;  and  as  it  was  evident  that  they  had 
ftood  to  the  N.  E.  I  made  fail  for  the  Salvages^  for 
the  purpofe  of  joining  the  Keptune^  Tigre^  and  frigates 
yourLordfliip  mentioned  having  detached;  but  the 
wind  being  now  unfortunately  very  frefh  from  the 
northward,  I  did  not  get  pad:  for  five  days,  in  which 
time  I  faw  none  of  the  ihips  alluded  to,  and  confe^' 
quently  made  ufe  of  all  my  endeavours  to  return  by 
Ca^  FiniJierreJ'  On  the  3d  of  February  followmg. 
Sir  John  Thomas  Duckworth,  being  off  the  ifland  of  St. 
Thomas^  agsan  fent  a  letter  toLord  Collingwood^  in  which 
}ie  ftates,  that  ^  finding  by  the  accounts  from  thence, 
as  ^Jfe&e  various  parts  of  the  command^  that  theac*. 

count 
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had  neither  been  feen  nor  heard  of,  I  determined  on 
leaving  ."^Z.  Cbriftopber^s  this  day,  to  return  to  my  fta-  7»/y  stb, 
tion  under  yo\jr  Lordfliip,  when,  on  the  ift  inftant,  '  ^' 
I  received  the  interefting  intelligence  herewith  tranf- 
roitted,  and  from  the  charafter  of  the  party  from 
whom  it  came.  Rear  Admiral  Cochrane^  gave  It  full 
credit  for  autheiiticity  j  and  in  confequence  I  directly 
weighed  with  the  fquadron  that  I  left  Cadiz  with$ 
except  the  Fowtrful^  which,  I  already  mentioned,  I 
had  detached  for  India^  alfo  increafed  by  the  Norm 
tbumb€rlai\d  and  Atlas  \  and  though  I  was  by  no 
means  difpofed  to  remove  Rear  Admiral  Cochrarfi 
from  his  command,  the  delay  that  muft  have  been 
produced  before  a  frigate  could  be  fent  for  to  take  him 
on  board,  and  his  Itrong  objections  to  the  removal, 
induced  me  to  take  him  with  me  ;  yet  from  the  par* 
ticularity  of  the  intelligence,  with  the  names  of  the 
ihips,  &c.  great  doubts  are  raifed  in  my  mind  at  the 
Trench  being  fo  communicative,  though  as  time  and 
other  parts  of  it  correfpond  with  information  before 
received,  I  feel  nothing  could  juftify  my  leaviifg  the 
country  in  that  flate  of  doubt,  efpedally  as  the  Lords* 
Commiffioners  of  the  Admiralty  are  aware  of  your 
Lordfhip's  redudlion  of  force  by  my  being  in  thefe 
feas/*  On  the  6r  h  of  February^  Sir  John  Thomas  Duck^ 
worth  fell  in  with  the  fquadron  of  French  Ihips  of 
which  he  had  gone  in  purfuit,  ^  ftated  in  the  letters 
and  orders  before  recited,  off  the  ifland  of  5/.  Domingo^ 
and,  after  a  fevere  adion,  captured  and  deftroyed  five 
Hne  of  battle  fhips,  of  which  the  fhips  mentioned  in  the 
proceedings  were  two.  On  the  7ih  of  February ,  the 
day  alter  the  aftion.  Sir  John  Thomas  Dtickwortb  fent. 

aletter 
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The        a  letter  to  William  Mar/den  Efq.  giving  an  account 
^  thereof,  beginning  thus :    *'  As  I  feel  it  highly  mo- 

jmh  8tb,  mentous  for  his  Majefty's  fcrricc,  that  the  Lords 
'  ^^*  Commiffioners  of  the  Admiralty  Ihould  have  the 
earlieO:  information  of  the  fquadron  under  my  com* 
^and,  and  as  I  have  no  other  veflfel  than  the  King^s 
ft/her  that  I  feel  juftified  in  difpatching,  I  hope  neither 
their  Lordfhips,  nor  Vice  Admiral  Lord  Collingwood^ 
Vfid  deem  me  defedive  in  my  duty  tov^ards  hisLordfhip 
by  addrefTmg  you  on  the  happy  event  of  yefterday." 
And  on  the  fame  day  he  a^fo  fent  a  letter  toLord Colling-! 
wood^  as  his  commander  ip  chief,  giving  him  likewife 
a^n  accoimt  of  the  a^ion ;  and  alfo,  on  the  next  day^ 
another  letter  to  Lord  Colling^wood^  as  follows  :  *^  In- 
clofed  herewith  I  have  the  honour  of  tranfmitting,  fo^p 
your  Lordfhip's  information,  a  lift  of  the  killed  and 
wounded,  with  intelligence  fince  drawn  from  the 
French  prifoners  ;  and  I  am  this  moment  fending  to 
fet  fire  to  VImperial  and  Diomede^  when  the  t)ufniefs 
will  be  cpmplete,  on  which  I  moft  heartily  congratu* 

late  your  Lordihip/'  pn  the  19th  of  ^/r// follow* 
ipg,  William  Marfden  Efq.  wrote  and  fent  the  follow* 
ing  letter  to  Lord  Collingwood^  n^z.  **  I  have  the 
CQttimand$  of  my  Lords  Commiffioners  of  the  Admi- 
ralty, to  fignify  their  directions  to  your  Lordihip^ 
to  give  Vice  Admiral  Sir  John  Duckwoph  leave  to 
return  home,  in  fuch  (hip  as  your  Lordfliip  may 
have  intended  to  fend  to  England  on  account  of 
her  want  of  repair,  provided  the  Vice  Admiral 
ihould  wiih  to  avail  himfelf  of  this  permiffion." 
On  the  30th  of  ^pril^  Sir  John  Thomas  Duckworth, 
in  his  Majefty*s  fliip  Superb^  and  in  company  ynth  his 
^ajefty's  Ihip  Acajla^  from  the  Weji  bidies\  rejoined 

the 
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the  fleet  under  the  command  of  Lord  CoUin^oodi        The 
and  thereupon  delivered  to  Lord  Collingwoody  as  his  ' 

commander  in  chief,  a  journal  of  his  proceedings      ju/y  8th, 
during  his  abfence.     The  following   is  an  extraft  of       **^** 
an  entry  therein  on  the  30th  JpriJ: — •*  At  10,  joined 
the  fquadron  under  Vice  Admiral  Lord  Collingwood^ 
the  commander  in  chief/* 

On  a  review,  therefore,  of  the  fafts,  it  muft  be 
evident,  that  during  the  cnterprize,  and  even  at  the 
time  when  he  rejoined  the  fleet,  there  was  not  a  doubt 
on  his  mind  that  he  a£ted  under  the  orders  and  fubjedt 
to  the  command  of  his  chief,  Lord  Collingwood. 
That  this  was  alfo  the  opinion  of  his  Lordfliip,  may 
be  eafily  inferred,  as  well  from  the  communications 
made  by  him  to  Sir  John  Duckworth ,  wherein  he  uni- 
formly mentions  this  enterprize  as  growing  out  of  the 
particular  fervice  to  which  he  had  been  appointed  by 
his  command)  as  from  the  manner  in  which  he  was 
received  by  him  on  his  return  to  the  fleet.  No 
expoftulaticn  takes  place,  no  objeftion  is  made  to  his 
condu£k,  nor  any  intimation  given  by  his  commander 
that  he  had  exceeded  his  orders.  He  delivers  to  his 
Lordihip  a  journal  of  ^  his  proceedings,  and.  the  con« 
duft  of  both  the  one  and  the  other  mofl:  clearly  de- 
monflrates,  that  they  entertained  the  fulled  convi&ion 
that  this  enterprize  had  been  begun  and  conducted 
throughout  under  a  mutual  refponfibility  forits  £^lure 
or  fuccefs,  on  the  part  of  the  Vice  Admiral  to  the 
Commander  in  chief,  and  on  his  part  to  the  board 
of  Admiralty  and  the  country.  This,  however,  does 
not  reft  folely  on  their  mutual  convi£Uon,  it  is  moft 
diftindUy  proved  by  their  mutual  a£ks.  His  Lordfliip 
appoints  the  Vice  Admiral  to  the  flation,  furnifhes 

him 
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neceflity  there  exifls,  on  fuch  a  fervice,  to  exercife  a 
ywj'Sth,      due  difcretion  in  all  inftances  which  may  not  be  pro- 
'  ^'*        vided  for  by  the  letter  of  his  inftrudtions.     This  no 
doubt,  was  to  extend  in  the  firft  inftance  to  all  acci- 
dental occurrences  which  might  be  fuppofed  to  hav/c  a 
reference  to,  or  an  effefl  upon  the  fervice  in  which  he 
was  then  peculiarly  engaged,,  and  in  a  more  extended 
fenfe  may  be  fuppofed  to  embrace  all  poffible  cafira 
wherein,  without  detriment  to  the  particular  fervice 
to  which  he  had  been  appointed,  the  gener  J  intereft 
of  this  country  might  be  promoted,  or  the  defigns  of 
the  enemy  fruftrated.     That  fuch  was  the  acceptation 
Sir  ^ohn  Duckworth  gave  to  this  permiffion  of  a  gene- 
r|il  difcretion,  is  evident  from  the  precaution  he  took 
in  examining  and  afcertaining  what  proportion  of  the 
enemy's  force  was  at  that  time  in  a  flate  of  prepara- 
tion for  fea.     This  he  found  only  confifted  of  a  few 
frigates,  and  juftly  concluding  thefe  frigates  would 
not  venture  out  without  the  fupport  of  foma  veffels 
of  the  line,  he  took  this  opportunity  of  purfuing  the 
.  enemy's  fquadron,  in  confequence  of  the  advice  he 
received  from  Admiral  Louis^  who,  it  fliould  be  ob« 
ferved,  was  then  afting  as  an  inferior  officer  under 
the  command  of  his  Lordihip.    Thus,  even  in  this  firft 
ftage  of  the  undertaking,  he  appears  afting  in  con- 
fequence of  advice  received  from  an  officer  under  the 
orders  of  the  commander  in  chief;  but  it  is  almoll 
equally  cenain,  that  had  he  received  this  informatioa 
from  any  other  fource,  his  conduft  would  have  been 
precifely  the  fame.    To  prevent  the  efcape  of  the 
enemy's  fleet  to  that  portion  of  the  globe  where  it 
might  moft  materially  injure  our  interefts,  was  an 
obligation  paramount  to  all  others    Aware,  therefore^ 

of 
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of  the  extreme  importance  of  interesting  them,  he  The 
(Commences  the  purfuit,  even  under  difadvantageous  ""'*'^'' 
drcumftances,  and,  eager  to  relieve  the  anxiety  of  7»/ySth, 
his  commander  and  the  board  of  Admiralty,  occa-  '  ^^' 
iioned  by  this  efcape  of  the  enemy's  fleet  out  of  port, 
he  difpatches  letters,  acquainting  both  of  his  having 
fet  out  in  purfuit.  His  Lordihip,  previous  to  the 
receipt  of  the  letter,  becomes  acquainted  with  the 
efcape  of  the  French  fleet,  and  iflues  orders  to  Sir 
John  Duckworth  to  proceed  oflF  the  Salvages  in  purfuit, 
and  to  continue  it  Ui  long  as  there  might  be  any  pro- 
bability of  overtaking  them,  in  which,  ihould  he  iail, 
he  is  ordered  to  return  to  his  original  fladon.  This 
order  did  not  reach  him,  in  eonfequenceof  his  having 
anticipated  the  wifhes  of  his  Lordihip,  a£^ing  in  con- 
formity with  that  difcretionary  power,  the .  exercife 
of  which  had  been  landbned  by  his  commander's 
orders,  exprefsly  and  uniformly  maintained  by  the 
cuftom  and  ufage  of  all  naval  ofiicers  from  time 
immemorial.  In  the  exercife  of  this  difcretion  he 
arrives,  after  purfuing  the  enemy's  fleet  for  a  confi- 
derable  time,  in  the  ifland  of  Barbadoes^  from  whence 
he  acknowledger  the  receipt  of  a  letter  from  his 
Lordihip,  acquaints  him  with  the  Feafon  of  his  con- 
tinuing the  puifuit  to  the  ff^eft  Indies^  with  other 
particulars  of  his  voyage,  as  is  ufual  in  fimilar  cafes 
of  difpatches  from  an  inferior  flag-officer  to  his  fu- 
perior.  In  the  fame  manner  he  ^tes  from  the  ifland 
of  St.  Tbmasy  acquainting  his  Lordflup  with  die 
exiftence  of  an  enemy's  fquadron  m  thofe  feas,  in 
purfuit  of  which  he  felt  it  his  duty  immediately  to 
proceed^  taking  with  him  Sir  Alexander  Cochrane  ^nd 
the  veflels  under  his  command.  In  this  letter  he  ex- 
plicitly avows  hisconvi^on^  that  nothing  could  jultify 
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Th*        his  leaving  thefe  iflands  expofed  to  the  attacks  of  aforce 
r>fMZT>t.     £^j.  fuperior  to  any  the  Britijh  commanders  in  thofe 


July  8tb,  feas  could  collet.  After  the  engagement,  he  ac- 
^^'  quaints  both  his  commander  in  chief  and  tne  Lords 
Commiffipners  of  the  Admiralty  with  the  agreeable 
.  refult,  and  fhortly  after  tranfmits  to  his  Lordfliip  an 
account  of  the  killed  and  wounded,  with  other  par- 
ticulars of  the  engagement.  It  may,  perhaps,  be 
contended,  that  in  acquainting  the  Admiralty  firfl 
with  his  intentions,  and  finally  with  his  fuccefs,  he 
aiSled  under  a  confcioufnefs  that  he  had  already  ex- 
ceeded his  inftrudions,  by  deferting  the  blockade, 
and  that  the  whole  refponfibility  of  the  tranfaftion 
would  neceffarily  fall  upon  himfelf  alone,  having,  as 
it  Were,  taken  himfelf  from  under  the  command  of 
Lord  Collingwood  by  a  difobedience  of  his  orders. 
This  is  not  difcoverable  from  any  exprefSons  either 
on  the  part  of  Su:  John  Duckworth  or  his  Lordfhip ; 
the  anxiety  of  both  for  the  iffue  of  the  conteft  proves 
the  reverfe;  and  this  anxiety,  which  he  prefumed 
equally  affeded  the  Lords  of  the  Admiralty,  was  alone  a 
fufficient  inducement  with  him  to  make  them  acquainted 
as  foonas  poffible  with  the  line  of  condud  he  propofed 
to  adopt.  The  ufual  way  certainly  was  to  acquaint 
th^  commander  on  the  ftation,  who  communicated 
the  intelligence  to  their  Lordfhips.  Here  there,  how- 
ever,  exifted  various  cogent  reafons  to  communicate 
diredly  with  the  Admiralty.  In  leaving  the  blockade 
he  was  anxious,  as  he  ftates  in  his  tetter  to  Lord 
ColHfiffuaodj  to  acquaint  them  of  the  circumftance  as 
foon  as  poilible,  that  they  might  fend  out  a  force  to 
recommence  the  blockade,  if  it  ihould  be  coiilidered 
neceffiiry.  In  acquainting  them  with  the  vidory,  he 
ibught  to  relieve  their  minds  of  an  anxiety  which  w^s 
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not  confined  to  them  alone,  but  had  pervaded  all     j^^J^*^^ 

lanks  of  people  in  this  country.    His  objefl;,  in  both 1^, 

inftances^  was  to  prevent  inconvenience  to  the  fervice  Jyfy  sui, 
and  anxiety  to  the  nation,  but  by  no  means  to  cover 
or  ihield  hunfelf  from  the  probable  confcquence  of  a 
breach  of  orders ;  and  it  could  not,  therefore,  be 
lairly  inferred  from  hence,  that  he  aded  under  a 
convidion  he  was  folely  accountable  for  the  fuccefs 
or  failure  of  this  voluntary  purfuit  to  thdr  Lordfhips 
and  to  the  country  at  large. 

Having  faid  fo  mudi-09  the  fadls  of  the  cafe,  as 
well  as  the  general  uiage  of  the  fervice,  I  fhall  next 
refer  your  Lordfliips  to  the  exprefs  letter  of  law  oa 
the  fubjed,  which  is  mod  explicitly  laid  down  in  the 
proclamation  of  his  Majefty,  regulating  the  diftribu* 
tion  of  prizes  during  the  prefent  hoftilities,  and  dated 
the  7th  of  July  i8«3»  The  preamble,  if  it  may  be 
fo  called,  of  diat  part  regulating  the  diftribution  of 
the  flag<ightfa,  provides,  that  thofe  flag-officers  alone 
fhall  be  entitled  to  fliare  in  the  prize  who  have  afhially 
been  on  board  at  the  time  of  capture,  or  have  beea 
direding  or  affifting  therdn.  This  general  provifion 
conne&ed  with  the  feventh  article  of  thefe  regulations^ 
includes  the  whole  of  the  argument  upon  which  the 
refpondent's  cafe  is  expeded  to  be  fupported.  The 
feventh  article  ordains,  that  an  inferior  flag-officer 
quitting  a  ftadon  (except  when  detached  by  orders 
,  from  his  commander  in  chief  out  of  the  limits  thereof 
upon  a  ipedal  fervice,  with  orders  to  return  to  fuch 
flation  as  foon  as  fuch  fervice  is  performed,)  fhall 
have  no  fliare  in  prizes  taken  by  the  fliips  and  veflels 
remaining  on  the  fladon  after  he  fliall  have  pafled 
the  limits  thereof  j  and  in  like  manner  the  flag-officers 
remaining  on  the  Aation  flmll  have  no  fhare  of  the 
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Tht        prizes  taken  by  fuch  inferior  flag-officer,  or  by  the 
^  fhips  and  Teffels  under  his  immediate  command,  after 


>/v  8th,  he  (hall  have  quitted  the  limits  of  the  ftation,  except 
^"  when  detached  as  aforefaid.  Upon  this  article  the 
claim  of  the  refpondents  muft  reft,  and  upon  that 
particular  part  of  it  which  ftates  the  exception  to  the 
general  principle  laid  down  in  the  body  of  the  article* 
It  is  not  intended  to  deny,  that  had  he  quitted  the 
ftation  without  orders  exprefled  or  implied,  he  would 
then  have  fubjecled  himfelf  to  cenfure,and  perhaps  have 
thereby  excluded  his  chief,  whofe  authority  he  had 
thrown  off,  from  participating  in  any  prizes  made;  but 
the  right  of  participating  is  intended  to  be  maintained 
by  the  faft  of  his  having  quitted  the  ftation  con- 
iiftently  with  and  in  ftrict  conformity  to  the  general 
orders  he  had  received  on  being  appointed  to  the 
'  fbtion  J  and  on  the  commander  in  chiePs  haviVig 
iflu^d  particular  orders,  to  draw  off  his  force  from 
the  blockade,  and  proceed  to  chafe  the  enemy,  which 
orders  he  would  have  received,  had  he  not  already 
aded  upon  that  difcretion  vefted  in  him  by  virtue  of 
his  appointment  to  the  command  of  that  important 
ftation.  Here,  then,  it  is  perceivable,  that  Sir  John 
Duckworth's  conduft  is  not  only  in  conformity  with 
the  general  orders  he  had  received,  granting  him  a 
difcretionary  power,  but  alfo  in  ftrift  conformity  to 
the  particular  orders  which,  it  had  very  naturally  been 
expelled  would  have  been  iffued  on  the  occafion,  and 
had  thei'efore  been  anticipated  with  fo  much  fubfe- 
quent  advantage  to  the  country.  The  article  alluded 
to  is  m  itielf  fuificient  to  mamtain  the  right  contended 
for,  were  it  not  fupported  and  corroborated  by  the 
fundamental  principle  upon  which  the  diflribution  of 
the  flag^eighth  is  founded  ia  the  commencenient  of 
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folely  to  the  flag  or  flag-officers  who  (hall  aftually  be 
on  board  at  the  capture,  or  dire£ling  or  aflifting  ^"h  8tb, 
therein.  Sir  John  Duckworth  and  Sir  Alexander  *  ^ 
Cochrane  are  admitted  to  fhare  on  the  firft  priiiciple 
recognized.  The  terms  dire£ldng  or  aflifting  therein, 
are  neceflarily  inferred  to  include  the  commander  19 
chief  on  that  ftation  from  whence  Sir  John  Duckworth 
proceeded.  Thefe  terms  are  not  meant  to  imply  that 
in  all  engagements  fought,  or  captures  made,  on  a 
ftation,  that  the  commander  in  chief  of  that  ilatioa 
(hall  arrange  the  difpofition  of  the  forces  employed 
in  the  affair,  nor  even  that  he  fliould  be  at  all  ac- 
quainted with  the  ftate  of  the  combatants  or  captors, 
further  than  the  ufual  naval  returns  at  fl:ated  periods 
might  afford  him  general  informatioi^  It  is  fuffident 
that  he  has  once  taken  the  refpedive  fquadrons  on 
the  various  requifite  fervices  under  his  command  by 
general  orders,  to  infer,  that  from  the  moment  of 
hisiffuing  thofe  orders  he  is  conftruftively,  not  adually, 
aiding  and  aflifting  in  all  thofe  enterprifes,  combats,  or 
captures,  which  may  be  made  by  the  forces  under  his 
command.  This  conftrudive  afliftance  is  alfo  con- 
fidered  to  be  extended  to  all  fuch  flag-oflicer  or 
others,  as  he  may  feel  it  his  duty  to  difpatch 
out  of  the  ftation  upon  any  requifite  fervice. 
Upon  this  interpretation  of  the  proclamation  men- 
tioned, and  the  known  ufage  of  his  Majcfty's  navy, 
the  clsdm  of  his  Lordfliip  to  the  flag-eighth  is  founded. 
His  claim  being  once  eftabliflied,  there  can  be  no 
doubt  that  the  remaining  rcfpondents,  Vice  Admiral 
Knight  and  Earl  Northe/k^  inferior  flag-officers  on  that 
ftation^  are  equally  entitled  to  ihare  in  thdrrefpedive 
G  a  proportions. 
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Thf  proportions.  Sir  Alexander  Cochrane  can  only  be 
>  '^^""'  ,  entitled  to  (hare  as  a  junior  flag-officer  under  Sir  John 
juiytxhj  'Duckworth  and  Lord  Collingwood^  having  been  taken 
under  the  command  o£  Sir  /•  Duckworth  duimg  the 
voyage;  and  Vice  Admiral  Z)i7rr^/,  within  whofe  ftation 
the  capture  was  made^  is  excluded  from  any  (hare  what- 
ever therein^  inafmuch  as  he  was  not  prefent  at  the 
time  of  the  capture ;  and  the  Magiciennej  though 
originally  a  part  of  his  fquadron,  had  been  afiiuned 
by  Sir  John  Duckworth  as  his  fuperior  officer,  and 
actually  formed  a  part  of  his  fquadron  at  the  moment 
of  the  engagement.  From  thefe  weighty  confidera- 
tions,  which  have  already  proved  fuccefsful  in  the 
High  Court  of  Admiralty,  the  refpondents  confidently 
hope  your  decifion  will  confirm  the  fentence  of  the 
Court  below« 

Arnold  alfo  for  the  Rtfpondents.'-^l^i  addition  to  the 
arguments  ab'eady  urged  in  fupport  of  the  decree  of 
the  High  Court -of  Admiralty,  it  is  my  duty  to  draw 
your  Lordihips  attention  to  the  diflindions  made  both 
by  the  ufage  of  the  fervice  and  the  proclamation 
mentioned,  in  favour  of  the  fuperior  officers  of  the 

.  navy,  in  cafes  of  jomt  captiure.  The  inferior  officers 
are  abfolutely  required  to  be  perfonally  aiding  and 
affiiling  at  the  time  of  capture,  to  entitle  them  to  any 
:  .  ihare  in.  the  prizes  made :  the  fuperior  officer  is  folely 
required  to  be  generally  aiding  and  afliiling.  This 
may  mean  either  perfoiud  or  conftrudive  affifbmce : 
the  lad  forms  the  leading  feature  of  the-  refpondents 
cafe.  The  latitude  given  in  this  fenfe  to  the  terms 
aiding  and  affifting  is  very  extenfive.    To  imply  con- 

.  ftru^ve  afliftance  it  is  not  necelTary  that  the  flag- 
officer 
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that  the  inferior  officer  Ihould  be  provided  with  ex* 
pre6  orders  as  to  the  particular  fervice  in  which  he      'S^y  «'»> 
was  employed  when  the  capture  was  made,  or  that        '  *' 
the  capture  ihould  even  be  made  within  the  limits  of 
his  ftation.     No  ;  it  is  fufficient  that  the  fuperior  fiag« 
officer  (hould  have  taken  the  inferior  under  his  orders 
generally,  and  that  under  thefe  general  orders  he 
ihould  continue  to  a£l  during  the  time  in  which  the 
capture  was  made.    Thus,  all  poffible  enterprizes 
ariiing  out  of,  or  coniiftent  with,  the  general  fervice 
to  which  the  inferior  officer  had  been  appointed,  ilill 
are  included  within  the  general  jninciple  of  con« 
itruftive  affiftance.    There  are  but  two  modes  recog* 
nized  by  which  if  is  poffible  an  officer  can  quit  his 
itation ;  one  by  orders  from  his  fuperior  or  the  Ad- 
miralty, another  by  quitting  his  ilation  in  dired  vio- 
lation of  orders,  or,  as  it  is  termed,  in  delinquency. 
Had  Sir  John  Duckworth  abandoned  his   itation  in 
delinquency,  it  would  have  been  the  imperative  duty 
of  Lord  ColUngwood,  whatever  might  have  been  the 
refult,  to  have  made  a  reprefentation  of  his  mifcon- 
dud  to  the  Lords  of  the  Admiralty,  and  an  inveili-' 
gadon  of  his  conduA  mu(t  have  taken  place.     This 
has  not  occurred ;  the  inference,  therefore^  is,  diat  the    • 
enterprize  in  which  Sir  John  Duckworth  engaged  was 
coniiflentwith  and  fan^tioned  by  thegeneral  inftru&ions 
he  had  received.    No  orders  appear  to  have  been  iffiied 
by  the  Lords  of  the  Admiralty,  in  which  cafe  the  eighth 
article  of  the  proclamadop  would  have  been  fufficient 
to  defeat  the  claim  of  the  refpondents  in  the  Court 
below,  which  exprefsly  provides  againil  any  fuch  par* 
ticipation  of  prize  captured.      It  muft,    therefore, 
follow  as  a  co|iii?quence,  that  Svc  John  Duckworth*^ 
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The         cntcrprize  can  folely  be  concluded  to  have  been  com- 
menced and  continued   under  the  orders  iffiied  by 


Ju/y  8ih,  Lord  Collingwood  at  the  time  of  his  appointments  to 
the  Mediterranean  fcation.  The  principle  upon  which 
his  Lordfliip's  claim  as  joint  captor  is  founded,  arifes 
from  the  refponfibility  to  which  the  fuperior  officer  is 
fubjeft  for  the  exertions  and  conduft  of  thofe  under 
his  command,  as  applicable  to  him  in  common  with 
all  fuperior  officers,  and  is  recognized  in  almoft  every 
one  of  the  feveral  articles  of  that  part  of  the  procla- 
mation relating  to  the  diftribution  of  the  prize  flag- 
eighth.  Thus,  on  a  flag-officer's  arriving  on  a  ftatioa 
to  fuperfede  another,  he  immediately  derives,  under  the 
third  article,  a  right  to  all  prizes  taken  by  the  fqua- 
dron  to  which  he  \\\\&  been  appointed^  as  foon  as  he 
arrives  within  the  limits  of  the  ftation.  This  may  be 
confidered  a  more  remarkable  inftance  of  the  exten* 
fion  of  the  principle  of  conflrudive  affiftance ;  the 
only  claim  he  can  have  to  fhare  being  derived  from 
'  the  affiftance  or  direftion  given  by  his  predeceflbr  in 
command,  but  which  conftruftively  is  attributed  to 
him  in  order  to  entitle  him  to  his  due  proportion  of 
the  flag-eighth.  This  principle,  fo  clearly  demon- 
ftrated,  comprifes  the  whole  cafe  of  Lord  Collingwood. 
Sir  John  Duckworth  confiders  himfelf  folely  account- 
able  to  his  Lordihip  for  his  condud,  and  therefore 
informs  him  of  his  intentions,  apologizing  at  the  fame 
time  for  irregularly  acquauiting  the  Lords  of  the  Ad- 
miralty by  a  more  direft  communication.  Thefe 
intentions  were  fan£tioned  by  his  Lordfhip's  acquief« 
cencc  (if,  indeed,  they  had  needed  any),  even  upon  the 
principle  of  his  Lordfliip's  general  orders  to  the  Vice 
Admiral ;  and  this  approval  on  the  part  of  his  Lord* 
Ihip,  of  an  aft  done  without  his  immediate  orders, 

may 
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may  be  canfidered  tantamount  to  fuch  orders.  Nor  T^e 
caa  it  materially  alter  the  cafei  fhould  it  be  objeded  ^'''''^''^' 
that  the  veffels  concerning  which  his  Lordihip  iffued  juh  Sih, 
thofe  orders  aftually  efcaped  Sir  John  Duckworth's  ^^^^^ 
purfuit,  and  thofe  which  were  afterwards  captured 
belonged  to  another  fquadron.  The  principle  is  the 
fame,  namely,  that  the  Vice  Admiral  was  borne  out 
in  this  exercife  of  a  due  difcretion  by  the  general 
orders  iffued,  which  equally  included  the  fecond 
fquadron  as  the  firft,  and  that  in  each  and  every  part 
of  the  enterprife  the  commander  in  chief  was  con* 
ftruclively  and  impliedly  directing  and  affifting  in  the 
capture ;  neither  can  it  be  doubted,  that  had  there  been 
any  failure  in  this  enterprize,  his  Lordihip  would  have 
incurred  a  heavy  refponfibility  to  his  country  for  not 
having  at  any  time  fignified  his  diffatisfadion  with  the 
undertaking,  or  exerting  the  power  veiled  in  him  by 
recalling  him  to  the  ftation,  which  the  frequent  means 
he  poffeffed  of  communication  with  Sir  John  Duck^ 
wortb  would  have  enabled  him  repeatedly  to  have  done 
with  efie£l. 

Adams  for  Vice  Admiral  Dacres. — ^The  principal 
difficulty  in  the  examination  of  the  merits  of  this  cafe 
arifes  from  the  high  authority  of  the  Judge  who  has 
ab'eady  decided  in  favour  of  the  refpondems.  .  Every 
poflible  deference  fhould  be  and  undoubtedly  is  now 
paid  to  the  decifions  which  have  been  of  late  years 
made  in  the  High  Court  of  Admiralty.  Yet  in  this 
Court  it  cannot  be  confidered  in  the  leaft  difrefpeftful 
to  that  authority,  to  fugged  the  neceffity  of  excluding 
any  other  confiderations  than  the  naked  fa£ts  of  the 
cafe,  the  known  law  on  the  fubjeft,  in  conjun£Uon 
with  the  goieral  principle  of  equity,  upon  which  a 
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cafe  is  ufually  decided  on  its  introdu£don  to  your 
Lordihips  bar  from  any  of  the  numerous  other  courts 
within  your  extenfive  jurifdiftion.  It  will  be  altoge- 
ther unneceffary  in  this  inflance  to  dired  your  Lord* 
ihip's  attention  to  any  number  of  topics  in  fupport  of 
the  claim  of  Admiral  Dacres.  The  legal  principle 
which  niufl;  decide  upon  his  claim  may  be  wrought 
out  from  a  document  plainly  written,  and  fimply 
worded,  throughout  which  it  is  impoilible  not  to 
perceive  there  is  but  one  fpirit  uniformly  a&uating 
and  influencing  each  provifion.  This  proclamationy 
which  has  already  been  quoted  repeatedly,  con-i 
tains^  in  the  feventh  claufe,  relative  to  the  dif« 
tribution  of  the  flag«eighth,  the  juft  and  rational 
principle  which  alone  can  fairly  be  applicable  to 
the  queftion  at  iflue,  and  which,  as  it  was  confi<« 
dered  to  contain  matter  of  the  lad  importance  and  the 
moft  extreme  delicacy  in  afcertaining  the  reciprocal 
rights  of  the  inferior  and  fuperior  flag-officers  of  his 
Majefty's  navy,  feems  to  have  been  fo  explicitly 
worded,  that  no  poffible  cavil  can  be  raifed  as  to  the 
meaning  and  intention  of  this  part  of  the  proclama- 
tion. This  ardcle  contains  a  general  rule,  with  an 
exception,  upon  which  it  has  been  attempted  to  prove 
the  refpondents  are  entitled  to  claim.  To  fupport 
fuch  an  aflertion  recourfe  is  had  to  every  thing  but 
the  plain  letter  of  the  proclamation.  The  words, 
*  leaving  a  ftation,'  may  be  extremely  eafily  underftood, 
without  referrmg  to  any  fuppofed  cuftom,  or  pradice 
of  the  fervice,  which,  even  taking  it  to  be  fuch  as  it  is 
contended,  feems  by  no  means  to  be  uniform  in  its  ope« 
ration  or  perfeftly  aTcertained.  The  whole  of  the  judg* 
ment  of  Sir  fK  Scott ^  in  the  cafe  of  the  St.  Anne  {a)^ 
(though  deciding  in  favour  of  the  admiral's  claim 
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when  abfent  from  the  ftation,  from  which,  however,  the 
he  had  only  departed  pro  tempore^  referving  to  himfelf  ^"'''"'' 
the  power  of  returning  when  his  health  Ihould  be  >^  «tb, 
re-eftabUfhed),  difplay»  a  ftrong  difinclination  to  '**^' 
aflbciate  witfi  the  plain  words  of  the  Admiral's  io- 
ftni&ions  to.his  fucceflbr,  any  of  the  ufual  motives, 
cuftoms,  or  rules  of  the  fervic^,  which  could  not 
poffibly  have  any  thing  to  do  with  them.  Our  cafe 
aUb  refts  upon  the  plain  meaning  of  an  admitted  do* 
coment :— -we  are  content  that  the  words,  ^'  quitting 
a  ftation,''  fliould  be  taken  according  to  their  obvious 
meaning ;  the  refpondents  require  that  they  fliouId 
be  taken  in  the  more  complex  fenfe  of  ^^  quitting 
with  orders."  Hence  they  contend  they  are  entitled 
to  Ihare  within  the  exception  mentioned,  referving  to 
the  fuperior  officer  a  right  to  ihare,  when  the  uiferior 
flag-officer  is  detached  by  orders,  with  injun&ions  to 
return  after  having  performed  fuch  and  fuch  fervices 
pomted  out.  To  contend  for  this  conftruftion,  mak- 
ing this  departure  a  departure  by  orders,  is  drawing 
into  the  cafe  matter  aliunde^  and  is  by  no  means  jufti- 
fiable  in  this  inftance.  If  it  be  inferred  from  the 
dediion  of  the  Judge  of  the  High  Court  of  Admi* 
ralty,  that  he  was  of  opinion  quitting  is  quitting  with 
orders,  thi^  opinion  is  in  dired  oppoiidon  to  that  of 
Lord  Ellenborougb  in  a  fimilar  cafe.  Whilft  they 
conftrudively  uphold  the  do&rine  that  Sir  John  Duck^ 
worth  could  not  quit  without  orders,  we  prove  from 
fads  that  he  did  quit  without  any.  Had  he  quitted  his 
ftation  without  orders,  they  contend  it  would  have  beea 
a  defertion ;  this  inference  we  alfo  admit  with  them 
to  be  fair.  There  can  be  no  doubt  it  was  a  defertion 
until  approved,  and  fuch  it  mufl  be  inferred  Sit  John 
Puchuortb  thought  it  from  the  extreme  anxiety  he 
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The  difplayed  to  obtain  fome  notification  of  his  Lordihip^s 
^'*^^*'^''  approbation  of  this  enterprize,  and  the  apologies  he 
>/k  sth,  fo  conftantly  makes  for  his  condud.  Admitdng? 
*^^'  however,  it  was  a  deferuon,  it  cannot  be  inferred  from 
hence  that  the  refpondents  would  derive  any  right  to 
the  prizes  taken  from  this  circumflance,  fince  Lord 
Collingwood  can  only  derive  as  commanding  Sir  John 
Duckworth.  Nor  will  the  Court  permit  the  fubfequent 
approval  of  the  enterprize  to  make  fo  material  a  change 
in  the  refpective  civil  rights  of  the  parties^  as  to  give 
this  approval,  on  the  part  of  an  interefted  perfon,  the 
force  of  an  inveftment  of  a  right  to  a*  material  benefit* 
The  next  confequence  of  fuch  an  admiflion  would  be, 
that  the  commander  in  chief  was  fubject  not  to  an 
actual  but  an  optional  refponfibility,  having  it  in  his 
power  to  referve  his  approbation  of  the  enterprize 
undertaken,  until  time  fliould  enable  him  to  afcertain 
whether  it  would  be  confident  with  his  intereil  to 
aflume,  by  fuch  an  approval,  this  refponfibility.  The 
correfpondence,  upon  which  fo  much  has  been  faid, 
can  be  but  of  very  little  weight  in  leading  your  Lord- 
Ihips  to  a  decifion  on  this  point.  The  letters  only 
fubftantiate  Sir  John  Duckwortb^s  natural  unwil* 
.  lingnefs  to  remove  without  orders  from  his  flation, 
and  although  he  had  conceived  he  was  acting  under 
the  orders  of  his  chief,  it  does  not  follow,  e;c  confe*^ 
quentia^  that  he  really  was  fo.  His  opinion  would 
not  overturn  the  fact.  But  it  does  not  appear  that 
he  thought  fo ;  for  he  is  difcovered  providing  againft 
the  poi&ble  confequences  of  his  quitting  without  orders, 
by  writing  to  the  Admiralty  on  going  out  upon  the 
enterprife,  andalfo  after  the  capture.  <This  proceeding 
per  folium  is  totally  contrary  to  the  cuftom  of  the 
navy,  andmuft,  therefore,  be  fuppofed  to  be  founded 
4  lA 
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in  very  ferious  reafons,  probably  the  apprebeofions  of  '  The 
the  Vice  Admiral  that  his  condud  might  not  receive  °"""°*' 
the  faa£Uon  of  the  commander  in  chief.  His  anxiety,  juty  stb, 
therefore,  to  obiain  the  fan^on  of  their  Lordfhips  ****•• 
induces  him  to  communicate  with  them,  and  even  to 
communicate  to  them  the  hopes  he  entertained,  and 
the  plan  upon  which  he  intended  to  proceed  in  fu« 
ture,  exprefsly  dating,  that  he  will  ultimately  be 
guided  by  events.  If  it  be  admitted  that  he  wa5 
frima  facie  a  deierter  from  his  appointed  ftation,  he 
could  not  be  relieved  by  the  approbation  of  Lord  CoU 
Jingwood,  but  by  the  determination  of  a  court-martial. 
His  letters  to  his  Commander  and  their  Lordfhips  fliew, 
no  doubt,  an  anxiety  for  his  and  their  good  opinbn,  and 
takes  place  of  the  prima  facie  delinquency.  But  can  it 
be  admitted  that  it  is  competent  for  his  Lordfliip  thus 
to  make,  by  his  tacit  fubfequent  approval,  a  defeazance 
of  the  offence^  and  an  abfolute  accruing  of  a  right  to 
ihare  in  the  captures  ?  A  cafe  ftrongly  in  point  is 
found  in  the  (ixth  volume  of  £^  Reports y  page  220, 
Harvey  v.  Cooke.  Captain  Milhe,  under  orders  ilTued 
by  Admiral  /farw^,  was  dire£led  to  lie  off  Demarara 
for  the  fpecific  purpofe  of  intercepting  the  trade  of 
the  enemy.  He  foon  after  failed  to  Si.  KittSy  and 
being  anxioufly  folicited  by  the  merchants  in  that 
colony  to  convoy  the  Britifb  veffels  then  jeady 
for  Europe  J  and  in  danger  of  lofing  the  favourable 
opportunities  of  wind  and  feafon  which  then  pre- 
^^ed,  he,  without  any  orders  from  his  fuperior, 
undertook  the  talk  of  convoying  the  trade  fhips  to 
JEn^land.  On  his  paffage  he  came  up  with  and  cap« 
tured  a  veffel  belonging  to  the  enemy.  A  queilioa 
arofe  whether  the  Admiral,  under  thefecircumftances, 

«)uld  be  entitled  as  dircding  and  ailiilung  ia  this 

capture. 


f« 
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The        capture.    It  was  argued^  that  Captain  Milne  having 
DioMBoi.     g^cq^iainted  the  Admiral  with  his  intentions,  and  foli- 


jyfy  8ch,  cited  his  approba^on,  which>  though  not  given,  was 
^^^*  not  however  refufed,  (Captain  Milne  having  received 
no  anfwer  whatever  to  this  communication),  the  Admi« 
ral's  Tight  to  {hare  muft  be  admitted.  For  the  defendants 
it  was  contended,  that  the  orders  which  Captain  M//i2^ 
had  received  from  the  predecefTor  of  Adndral  Harvey 
in  command,  had  been  violated,  and  the  voyage,  ap« 
pearing  a  matter  of  urgent  neceiBty,  undertaken  upon 
his  own  refponfibility  alone;  of  which  he  was  fo  perfedly 
confcious,  that  on  his  arrival  with  the  convoy  in  En^'^ 
land  he  made  immediate  application  to  the  Lords  of  the 
Admiralty,  and  obtained  from  them  a  fan£lion  for  the 
line  of  conduft  he  hacl  purfued.  This  cafe,  with  the 
opinions  delivered  upon  it  by  the  feveral  learned 
judges,  is  decidedly  in  favour  of  ray  argument.  It 
cannot  be  doubted  that  flag«ofEcers  have  a  latitude  of 
difcretion,  as  well  as  greater  privileges  refpe&ing 
that  co-operation  which  they  muft  aflFord  to  entitle 
them  to  (hare,  than  commanders  of  veffels.  But  will 
it  therefore  be  contended,  that  they  have  alfo  a  right 
to  a  more  extended  latitude  of  difcretionary  difobe- 
dience?  Certainly  not.  An  analogy  has  been  at- 
tempted to  be  inftituted  between  the  prefent  cafe  and 
the  capture  of  prizes  in  the  neighbourhood  of  a 
blockaded  port  by  a  blockading  fquadron.  Such 
captures  are  frequently  made  in  dire^  conformity  to 
the  inftrudions  for  a  blockade,  and  may  be  generally 
confidcred  psift  of  the  fervice  itfelf.  It  is  nothing  lefs 
dian  a  petitio  principii  to  argue  that  the  enterprize  is 
included  within  the  exception  of  the  feventh  article^ 
and  that  the  quitting  in  the  prefent  inftance  is  equiva- 
lent to  a  detachment  by  orders.  Aild  hence  the  priiK 
I  fiple 


HIGH  COURT  or  APPEALS.  9| 

djdc  of  Lord  Ellenborougbh  dedfion  fhould  be  pardcu*        ^^ 
larly  attended  to^  who^  in  bis  judgment  in  the  cafe  cited,  -  „ 

ftrongly  infills  on  the  neceffity  there  is  to  adhere  to  '^"^^i^ 
the  letter  of  the  proclamation  itfelf,  the  terms  of 
which  contain  no  ambiguity.  It  is  even  urged  there 
were  orders  iiTued  by  his  Lordihip  for  this  undertaking. 
Ihofe  orders^  it  Ihould  be  carefully  diftinguiihed> 
pointed  to  another  fleet  of  the  enemy,  which  outfailed 
Sir  John  Duckworth's  fquadron.  The  fanSion  con- 
tended for  ceafes  with  this  purfuit^  to  which  alone 
the  orders  fpecifically  pointed^  and  for  which  puipofe 
the  Acqfla  and  other  veflels  had  been  detached  to 
reinforce  him ;  admitting,  then,  the  imputed  fan£tion 
as  contended.  Sir  Join  Dttckwortb  fhould,  in  com- 
pliance with  the  terms  of  this  fanfldon,  have  imme- 
diately returned  to  his  fladon.  No  argument  can  be 
^wn  from  his  Lordfhip's  not  having  controuled  this 
departure,  becaufe  it  appears  plamly  he  had  it  not  in  . 
his  power  to  exercife  this  controul.  Where  was  his 
JLordfhip  to  find  this  officer,  who,  in  the  exercife  of  ^ 
prefumed  difcredon,  had  gone  in  purfuit  firft  of  one 
fquadron,  and  afterwards  of  another,  whofe  deflina- 
dons  were  unknown  to  cither  his  Lordfhip  or  the  Vice 
Admiral  himfelf.  In  order  to  maintain  Lord  Colling^' 
wood's  title,  recourfe  is  now  had  to  improbable  hypo- 
thefis,  and  ftrained  metaphyfical  conftrudions,  which 
cannot  for  a  moment  be  fuppofed  applicable  to  the 
provifions  of  a  proclamation  intended  to  regulate  the 
mterefts  of  plain  men,  totally  unacquainted  with  legal 
artifice  and  logical  fubtlety.  It  is  not  intended  to 
controvert  the  opinion,  that  the  affiftance  of  a  fuperior 
flag-officer,  conflituting  a  fair  claim  to  prize,  rather 
implies  general  dire£iions  and  profpe<5live  counfel, 
tdioittiiig  alfo  a  confiderable  degree  of  difcretion  to 

the 
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The        the  inferiors  in  command.     The  direfting  and  a^it^ 
lOMEDi.     .^g  mentioned  in  the  proclamation  as  entitling  him 


jafy  8th,  to  (hare,  extend,  probably,  in  their  conftrudlve 
'  '^'  fenfc,  folely  to  aflis  done  within  his  (tation;  but  po- 
fitive  and  exprefe  direSions  muft  be  proved  to  have 
been  given  refpe£ting  any  enterprise  undertaken  out 
of  the  limits  of  his  ftation,  as  no  inferior  officer  would 
be  defirous  of  incurring  a  frefli  refponfibility  without 
a  perfeft  underftancling  with  his  fuperior,  were  thefe 
not,  as  in  the  prefent.inftance,  a  mod  urgent  necef- 
fity  exifting  for  incurring  this  new  refponfibility,  and 
running  the  hazard  of  future  difpleafure.  On  the 
nature  of  the  third  and  fifth  articles,  it  is  only  neceflary 
.  to  point  out,  that  any  difcretion  permitted  to  inferior 
flag-ofEcers  therein,  merely  refers  to  the  limits  of  the 
ftation,  and  cannot,  by  any  fpecies  of  argument,  be 
brought  to  bear  upon  the  prefent  queftion.  The  in* 
jury  which  the  actual  captors  will  fuftain  fliould  the 
fentence  appealed  from  be  confirmed,  is  not  confined 
folely  to  the  proportion  of  the  prize  claimed  for  the 
commander  in  chief.  This  metaphyfical  inference 
includes  alfo  two  other  inferior  officers  as  propor* 
tionate  claimants  on  the  flag-eighth.  As  it  has  been 
hitherto  the  uniform  rule  of  the  Prize  Court,  to  ex- 
clude the  matter  of  naval  difcipline,  and  confine  its 
decifion  to  the  civil  interefts  of  the  parties,  it  will 
no  doubt  be  confidered  by  your  Lordfhips  expedient 
to  act  in  this  refpect  as  the  Lords  of  the  Admiralty 
have  afa*eady  done, ,  who  have  not  concluded  thig 
enterprize,  although  undertaken  without  orders,  a 
defertion,  but  proceed  to  deduce  the  refpecdve  civil 
interefts  of  each  from  the  fair  and  fimple  words  of 
the  proclamation.  To  whatever  may  have  fallen  ia 
argument  from  the  oppofite  iide,  with  refpect  to  an 

increafed 
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increafed  refponfibility  upon  the  part  of  his  Lordfhip        The 


DiOMEDE. 


by  his  fufferance  of  the  undertaking,  it  is  only  necef- 
fary  to  anfwer,  that  as  Sir  "John  Duckworth  had  ex-     7«/y  8th, 
ceeded  his  inftru£tions,  and  departed  from  his  ftation,       '  ^' 
the  refponfibility  on  his  part  was  increafed,  whilft,  on 
the  part  of  his  Lordfhip^  it  was  almoft,  if  not  altoge- 
ther,  fufpended.     Amongft  other  ftrange  inferences  to 
be  drawn,  as  confequences  of  admitting  the  claim  of 
Lord  Collingwood  to  ihare  in  this  inftance,  his  Lord- 
fhip muft  be  equally  entitled  to  fhare  in  whatever 
prizes  may  have  been  made  by  the  Powerful  and  Ame* 
tbjift  in  their  refpeftive  voyages  to  Great  Britain  and 
India^  though  then  on    the  Mediterranean  ftation, 
lirhilft  reciprocally  Sir  John  Duckworth  muft  be  con- 
fidered  entitled  to  fhare  in  the  flag-eighth  of  all  (Uch 
prizes  as  may  have  been  made  by  the  Mediterranean 
fleet  during  his  abfence  in  the  Weft  Indies.    Thefe 
confequences,  however  extraordinary  orabfurd,  na- 
turally flow  from  the  doftrine  contended  for  by  the 
reipondents,  and  muft  ftand  or  fell  with  it*    The 
claim  of  Vice  Admiral  Dacres  is  founded  on  the  cir. 
cumftances  of  the  capture  having  been  made  within 
the  limits  of  his  ftation,  as  has  been  admitted ;  and 
that  the  Magicienne^  which  had  conftituted  a  part  of 
the  fquadron  under  his  command,  muft  be  fuppofed 
to  have  been  by  his  direftions  and  management  put  in 
the  way  of  Sir  John  Duckworth^  fo  as  to  be  prefent 
and  aflifting  in  the  capture.  Vice  Admiral  Dacres  muft 
be  confidered  conftru&ively  on  board  his  own  ihip, 
within  his  own  ilation,  directing  and  afTifting  at  that 
dme,  and  this  without  any  forced  rule  of  conftrucdon 
whatever,but  inftrict  conformity  with  the  plain  meaning 
of  the  proclamation.    Hence  he  derives  a  right  as  infe- 
rior flag*officer  under  his  fuperior  Sir  John  Duckworth^ 

whofe 
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Tiie        whofe  claim,  could  any  confiderations  of  equity  m-i^ 

,     "^^^^^^    terfcrc,  would  be  no  lefs  fupportcd  by  the  diftinguiflied 

>/r  Stb^    courage  and  fuperior  conduct  he  evinced  throughout 

the  whole  tranfaction,  than  by  the  plain  words  and 

explicit  intention  of  his  Majefty's  proclamation. 

Stephen  for  Sir  John  Duckworth  and  Vice  Adnural 
Dacres  jointly. — Should  the  fentence  of  the  High 
Court  of  Admifalty  be  confirmed,  and  Lord  Colling-^ 
wood  be  included  in  thofe  entitled  to  ihare  in  the 
flag-eighth,  the  lofs  to  all  thofe  actually  engaged  in 
the  capture,  and  particularly  to  Sir  John  Duckworth^ 
will  be  extreme,  his  jQi^e  under  thefe  drcumftances 
will  be  reduced  to  about  ^.iioo,  whilft  Lord  Colling* 
woo4  will  derive  nearly  ^.6000  from  an  enterprize 
begun,  continued,  and  ended  without  his  previous 
command  or  concurrence.  Admiral  Dacres  will  be 
totally  excluded  from  any  (hare  whatever,  whilft  Sir. 
Alexander  Cochrane  and  Admiral  Louis  are  placed 
'  upon  an  equal  footing  with  the  inferior  flag-of&cers 
of  the  fleet  in  the  Mediterranean.  This  diftribution 
evidently  feems  to  violate  the  intention  of  the  Legifla- 
ture,  fo  far  as  it  is  to  be  collected  from  the  terms 
of  the  prize  act,  which  folely  admits  the  claim  of 
thofe  denominated  *^  takers  or  captors."  This  intention 
is  further  demonftrated  and  fupported  by  the  exprefs 
terms  of  the  proclamation,  which  only  provides  for  the 
intereft  of  thofe  afhially  prefent  or  directing  and  aflifting 
in  the  capture.  In  order  to  give  a  feafible  colouring 
to  this  pointed  violation  of  the  known  law  regulating 
prize  diflxiburion,  your  Lordfliips  are  requefted  to 
increafe  the  conftructive  effect  of  thefe  unambiguous 
terms  beyond  that  given  to  them  in  other  Courts. 
Inferior  flag-ojBElcerf^  whiUt  Mowuig  any  fcheme  that 

may 
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may  accidentally  grow  out  of  the  original  defign  or         The 
fervice  to  which  they  were  appointed,   and  which 


original  intention  may  be  thus  totally  defeated  by  7«'v  Sih, 
their  departure  from  orders,  are  yet  to  be  confidered  ' 
afting  under  an  implied  fanftion  of  their  chief.  But*  • 
this  conftruftion  is  not  confiftent  with  found  policy 
or  our  maritime  intereft,  fince  its  confequences  muft 
evidently  tend  to  fruftrate  the  intentions  of  the  Ad- 
miralty to  fuppdrt  any  combined  and  confiftent  fyftem 
of  warfare.  The  principle  contended  for  appears  in 
all  its  groflnefs  and  impolicy  in  the  preftnt  inftance, 
for  here  it  is  held,  that  however  wide,  and  however 
many  thefe  fucceflive  departures  from  the  general 
orders  given  to  the  officer  on  his  appointment  may 
be,  yet  ftill  he  muft  be  confidered  as  acling  uirdcr 
the  orders  and  fandion  of  his  chief.  What  will  the 
fupporters  of  this  principle  think,  of  the  many  afts  of 
indemnity  which  have  ^ been  pafled  by  the  legiflature, 
in  order  to  exonerate  from  penalty  panics  which  have  - 
exceeded  the  excellent  general  regulati  ns  adopted  in 
the  fervice,  when  upon  this  principle  it  would  have 
been  fufficient  for  them  to  have  had  recourfe  to  the 
conftruclion  contended  for  to  julUfy  fuch  conduct. 
Againft  fuch  a  principle  of  conftrualion  the  decifion 
b  the  cafe  of  Harvey  and  Cooke^  already  quoted,  is 
decidedly  adverfe,  as  well  as  that  in  the  Ori:n  (^),  in  (u)  Rob-rr, 
the  High  Court  of  Admiralty,  where  a  claim  had  been  p.^^''^'"' 
fet  up  by  Admiral  Kin^mill^  on  the  Irijh  ftation,  for 
the  flag^ighth  in  prizes  taken  by  Sir  Thumas  JFiUiarmy 
captain  of  his  Majefty's  fliip  Ufiicom,  on  a  cruife  la 
the  chops  of  the  Channel.  This  veffel  had  been 
detached  by  orders  from  the  fleet  on  the  IriJ/j  Ration 
to  refit,  with  an  injundion  to  return  as  foon  <ns  poffible. 
When  ready  for  fea,  SirTbomas  Williams  received  orders 
Vol.  I.  H  from 


vui.  4, 
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TK»        from  the  Admiralty  to  take  a  fliort  range  in  the  chops  of* 
PioMiDE^    ^ j^^ Channel,  for protefling  or  conroy ing  the  homeward 


juh  8th,      bound  trade^  and  after  fuch  cruife  to  rejoin  Admiral' 
'   '"^        KingfmilL  On  this  cruife  the  prize  was  taken  ;  a  claim 
to  the  flag*eighth  was  inftituied  on  the  part  of  the 
Admiral,  which   Sir  fV.  Scott  rejefted,   conceiving*, 
that  in  confequence  of  ihefe  orders  of  the  Admuralty 
.  Sir  Thomas  Williams  was  no  longer  under  the  imme- 
diate direftion  of  the  Admiral,  who,  therefore,  could 
not  be  confidered  direfiUng  and  affifting  in  this  cap- 
ture.    The  Judge  even  anticipates  the  query  which 
has  been  put  in  arguing  the  prefcnt  cafe,  and  adds,, 
that  *'  had  Sir  Thomas  Williams  taken  upon  himfelf 
this  cruize  on  his  own  refponfibility,  it  would  be 
difficult  for  the  Admiral  to  build  a  claim  to  the  flag- 
dghth  OH  a  capture  fo  made.'' 

It  is  peculiarly  neceffary,  for  the  intercft  of  the  fer- 
vice,  to  guard  againft  the  indelicacy  of  confounding, 
the  motives  which  may  aftuate  a  fuperior  flag-officer  as 
the  commander  of  a  fquadron,  refpe6ting  any  officer 
under  his  command,  with  thofe  which  may  influence^ 
him  as  claimant  of  a  property  in  Htigatroa  between 
them.     When  from  the  nature  of  his  official  fituation,, 
a  fuperior  officer  may  feel  it  his  duty  to  bring  an  in- 
ferior to  trial  upon  a  charge  like  the  prefent,  of  quit- 
ting his  ftation  without  orders,  which  might  perhaps 
affeft  his  life,  the  accufed  may  be  induced  to  fuppofe- 
that  refentmcnt  in  the  breaft  of  his  commander,  for 
the  lofs  of  his  fliare  in  the  prizes  taken  In  confequence 
of  this  difobediencc,  may  have  been  no  fmall  part  of 
the  commander's  motive  in  inftituting  the  profecution*. 
To  prevent  any  fuch  mifinterpretation  or  jealoufy  of 
the  fuperior  s-  motives,  and  leave  no  doubt  on  the 
minds  of  nawl  officers  refpeding  their  mutual  in- 

tcreHs^, 
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accurate  and  explicit  in  pointing  out  all  the  pofliblc  ' 

relations  in  which  flag  and  other  officers  may  fland  to      J  *    ii> 
c^ch  other,  as  well  as  the  proportions  in  which  they        *  ^' 
ihall  be  entitled  to  fhare. 

Amongft  the  endeavours  made  to  Ihew  that  the 
commander  in  chief  fanftioned  this  enterprize,  your 
Lordfliips'  attention  has  been  direfted  to  a  private 
and  unofficial  letter  fent  by  his  Lordfliip  to  Sir  John 
Duckworth.  This  letter,  however,  refers  folely  to 
the  fleet  fuppofed  to  be  cruifing  near  Madeira^  in 
purfuit  of  which  he  diredls  him  to  proceed,  and  ac- 
quaints him  with  the  circumftance  of  his  having 
detached  a  reinforcement  to  h^m  for  that  purpofe.  No 
approbation  can  be  fuppofed  to  be  contained  in  this 
letter  of  any  enterprize  but  that  pointed  to  in  the 
official  letter,  which,  however,  was  not  received. 

Under  thefe  circumftances,  the  queftion  now  before 
your  Lordfliips  is  folely  whether,  as  there  were  no 
orders  given  for  this  undertaking  by  the  com- 
mander in  chief,  his  fubfequent  approval,  after  its 
fortunate  iflue,  can  poflibly  afleft  the  interefl:s  of  all 
thefe  diflFerent  ofiicers,  who  are  the  appellants  in  this 
caufe.  .Hitherto,  the  right  of  parties  fuppofed  to  be 
concerned  in  a  capture  is  vefted  folely  by  the  capture 
itfelf,  and  has  never  been  affeded  by  pojlfaclo  occur- 
rences. Meritorious  fervice,  or  incurred  refponfibility, 
have  alone  been  the  foundation  of  the  claim  of  fu- 
perior  officers.  To  the  firft,  the  refpondents  can 
have  no  pretenfion  in  this  inftance  j  and  it  may  very 
rcafonably  be  afked,  what  rerponfibility  could  they 
have  incurred  had  this  enterprize,  of  whofe  exiftence 
they  were  not  even  previoufly  apprifed,  failed  ?  As 
bis  Lordihip  poflefled  no  power  of  controuling  Sir 
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The         John  Duckworth^  all  refponfibiUty  ccafed  as  foon  as 
he  had  departed  from  the  pofitive  orders  iffued.     On 


juh  8th,  the  principle  of  the  fourth  article  of  the  proclama- 
tion, which  provides  that  no  flag-officer  paffing  through 
a  flat  ion  {hall  be  entitled  to  fhare  in  any  prizes  taken 
in  that  ftation  by  veffels  under  another  flag  or  Admi- 
ralty orders,  except  he  fhall  be  appointed  to  the 
command  of  that  ftation  by  the  orders  of  the  Lords 
CommiflSoners  of  the  Admiralty,  the  claim  of  Ad- 
miral Dacres  is  founded,  fince  inafrauch  as  Sir  John 
Duckworth  could  not,  agreeably  to  this  order,  be 
entitled  to  any  fliare  in  a  prize  made  exclufively  by 
the  Magicienne^  as  being  one  of  Admiral  Dacres 
fquadron.  Admiral  Dacres  muft  ftill  be  fuppofed  to  be 
afting  oh  board  this  veflfel,  though  co-operating  with 
the  fleet  of  another  flag,  and  muft  therefore  be  in- 
,  eluded  within  the  number  of  officers  entitled  to  fhare 
as  direding  and  affifting  in  the  capture. 

The  King's  Advocais  for  Sir  Alexander  Cochrane.--^ 
By  the  decree  now  appealed  from,  Sir  Alexander 
Cochrane^  an  aftive  diftinguiflied  officer  in  this  enter* 
prize,  finds  his  interefts  abforbed  in  a  great  meafure 
by  a  man  nearly  five  thouiand  miles  didant,  and  this 
through  the  medium  of  an  inferior  officer,  who  has 
pafled  into  his  ftation,  without  any  commiffion  or 
appointment  for  that  purpofe  from  the  Lords  Com- 
miffioners,  or  his  commander  in  chief  on  the  ftation 
he  abandoned.  He  finds  himfelf  thus  aflbciated  in 
this  enterprlze  direftly  to  his  difadvantage,  whilft 
nothing  beneficial,  either  direftly  or  indireftly,  can 
poflioly  accrue  to  him  from  a  junftion  with  this  force 
in  preference  to  any  other.  iHad  he  been  afTociared 
with  any  other  flag,  v^hich  was  independent  of  another 
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Tapcrior  flag,  his  rifk  would  have  been  no  greater  in         The 
the  combat,  whilft  his  fharc  of  the  prize  mufl:  have       '°'^'"'^' 
been  vaftly  more  confiderable.     Upon  ihis  fubjefl:  too      7»'v  Sth, 
little  has  been  faid  in  the  Court  below,  when  it  is  con-         ^  ^^'. 
fideredjhow  extreme  is  that  grievance  of  which  he  com- 
plains.   If  it  appear  his  Lordfhip  cannot  fairly  maintain 
a  claim  againft  Sir  "John  Duckworth^  neither  can  fuch  a 
claim   affeft  the  interefl  of  Sir  jihxapder  CochranCj 
Upon  this  part  of  the  cafe  no  doubt  can  be  entertained- 
But  fliould  it  be  admittecl  for  the  fake  of  argument,  that 
his  Lordfliip  had  a  fair  claim  to  a  (hare  of  prizes  taken 
by  his    detached  fljc^-ofBcer,    it  cannot  be  inferred 
that  he  mufl  have  a  derivative  claim  to  fhare  with  Sir 
Alexander  Cochnim^    from    the  circuinftance  of   his 
atting  under  this  tletachird   officer.     For  as  by  the 
eighih  article  of  the  prochimation,  captains  of  veffels 
under    diiRrent   flag^,   making  a  joinr  capture,    are 
required  to  pay   to   liicir  refpeclive   flag-officers  one- 
third  part  of  their  (hare  oF  the  prize  fo  taken  ;  upon 
the  fame  principle,  no  podible   claim  of  any  other 
otlicer  can  afllft  the  (hire  of  Sir  Alexander  Cochrane^ 
who  muft  derive  an  immediate  right  to  that  proportion 
of  the  flag-eighth  uhich  all  admit  he  would   be  en- 
titled to  claim  had  he  and  Sir  John  Duckworth  alone 
fhared  ihe  prize.     Tlfis  mud:  be  the  natiu'cd  inference 
from  the  circumll^nce  of  his  being  on  a  itarion  alto- 
gether  independent  of  bis  Lordfliip,  and   having  no 
communication  either  direftly  or  indireftly  witli  him. 
In  conformity  with  thw  general  principle  which   has 
been  laid  down,  Lords  l^elfon  and  Bridporty  in  a  cafe 
of  joint  capture  by'  four  frigaies,  two   belonging  to 
the  Mediterrarean  and  two  to  another  !>ation,  derived 
each  iheir  refpeftive   flag-eighth  from   the  capt^i  /s 
fliar^  of  thofe  frigates,  feveraily  btionging  to  their 

K  3  particular 


102  CASES  DETERMINED  IN  THE 


The        particular  ftations.    .This  principle  is  fupported  by  die 
^  whole  tenor  of  priec  regulations.    The  amendment 


DioMlOE. 


ju/y  gib,  of  the  piize  aft  reftrains  the  interefl  the  commander 
^  ^^'  in  chief  or  flagrofBcers  may  have  in  prizes  taken  to 
the  time  of  his  arrival  on  the  ftation  5  and  the  tenth 
article  of  the  proclamation,  mi  purfuance  of  this  prin* 
ciple,  provides,  in  the  cafe  of  many  flag-officers 
.  claiming  as  joint  captors,  that  the  prize  fhall  be 
diftributed  folely  to  thofe  Jcrving  together  at  the  tim? 
pf  capture. 

[[Sir  ir.  Gratify — It  appears,  from  the  manner  of 
diftribiiting  a  priviledged  fhare  to  the  fuperior  flag- 
officer,  when  more  than  one  are  engaged  together, 
that  under  thp  tenth  article  an  inferior  officer,  although 
po  operating  with  a  greater  number  of  fhips  than  hi$ 
fuperior,  may  dprive  a  fliare  of  prize  gonfideiably  lefg 
|han  him. 3 

It  would  perhaps  be  more  juft,  that  each  flag^ 
officer's  fliare  fhould  be  regulated  by  the  number  of 
ihips  afting  under  his  command  at  the  capture.  The 
tenth  article  no  doubt  confidered  that,  in  determining 
in  favour  of  the  fuperior  officer,  it  alfo  determined  in 
favour  of  him  having  the  greater  number  of  vefTels 
under  his  command,  and  that  probable  cafe  to  which 
the  Court  has  alluded  muft  only  be.  confidered  one 
not  forefeen  or  provided  for  by  the  proclamation  ;  and 
in  fuch  a  cafe  a  Judge  muft  decide  according  to  the 
known  fpirit  of  his  Majefty*s  proclamation  and  thofe 
legiflative  afts  which  have  pafTcd  on  this  fubjeft. 
Under  the  prcfent  exifUng  regulations  there  can  be 
^  po  difficulty  in  deciding  how  the  prize  fhould  be 
^iftributed  in  thjs  inftance,    The  equity  of  the  regu? 
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lation  refpeflSng  captains  of  veflels  who  may  be  aftual        ti  e 
joint  captors,  applies  with  equal  force  to  flag-officers 


under  firatlar  circumftances.  The  inconvenience  T*lv  «»»>, 
which  muft  -arife  to  the  fervice  from  admitting  that 
Jatitude*  of  conftruftion  to  the  terms  "  diredinij  and 
affiftirig,^  muft  prove  a  fufficiently  cogent  reafon  t© 
Jfqett  any  fuch  latitude.  One  of  its  extraordinary  con- 
fequences  muft  be,  that  Sir  John  Duckivorih  and  Sir 
Alexander  Cochrane  are  entitled  to  fhare  in  all  prizes 
taken  by  iht  Mediterranean  fleet  during  their  co-opera* 
in  the  fre/i  Indies.  If  your  Lordftiips  (hall  be  of  opiiii  ^n 
ihis  principle  of  conftru&ivediredion  and  affiftance  is 
inadmiffible  in  the  prefent  cafe,  whether  the  fquadrou 
of  Sir  John  Duckworth  is  determir  ^.'  to  be  arting 
folely  under  the  fandlion  of  the  Adnr'TfAlry,  cr  witliout 
any  fan(5lion,  and  upon  his  own  rciponlibilitv,  the 
intereft  of  Sir  Alexander  Ccchra}ic^  as  flag-officer  in  a 
joint  fquadron,'  muft  be  materially  fervcd,  and  his 
proportion  of  prize  confiderably  increafed. 

Dallas^  fame  fide. — As  the  right  of  Sir  Alexander 
Cochrane  is  admitted  by  all  parties,  it  remains  only  to 
fhew  v/hat  fliare  he  is  by  law  entitled  to  ^Jaim.  As 
the  cafe  now  ftands,  thib  depciuls  altogether  on  Lord 
Collingwood's  claim  being  admitted  or  rtjcfted.  From 
the  whole  tenor  of  the  proclamation,  he  ca:n  have  no 
poffible  right  to  the  prize ;  in  fupport  of  this  afl'ertion 
I  mult  alfo  beg  leave  to  claim*  for  Sir  Alexander 
Cochrane  the  full  benefit  of  what  has  fallen  in  the  very 
able  and  concIufi\«  argument  of  the  learned  counfel  in 
fupport  of  the  claim  of  Admiral  Dacres.  By  the  feventh 
article,  no  flag-officer  on  the  ftation  from  whence  Sir. 
'John  Duckdiorth  departed  can  be  entitled  to  Ihare  in 
bis  prizes,  as  he  is  not  within  the  operation  of  the  ex« 
ception*     By   the  eighth,   in  cales  of  joint  capture 
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The        tinder  different  flags,    the  proportion  the    different 

^^^^   flag-officers  jire  entitled  to  is  mod  accurately  defined, 

y.A  ^th.      Thus,  perhaps  the  fla;^-officers  might  ihare  lefs  than 

^'^^'  the  inferior  officers  where  more  flags  than  one,  and 
of  different  ftations,  are  engaged  in  the  capture. 
Hence,  if  Lord  ColJingwood  derived  any  right  to  fliare 
it  could  only  be  from  the  proportion  of  prize  allotted 
in  the  diftribution  to  Sir  John  Duckworthj  and  not 
from  that  cf  Sir  Alexander  Cochran^.  The  eighth 
excludes  his  Lordfhip  from  any  fliare  in  the  latter's 
prize ;  the  feventh  from  any  in  that  of  the  former  j 
and  moft  probably  your  Lordftiips  will  be  induced  to 
decide  upon  the  principle  of  the  feventh  article,  a$ 
having  a  direft  reference  to  the  fituation  of  his  Lord* 
fliip  and  Sir  Jolm  Duckworth^  no  orders  having  even 
been  iffued  from  his  Lordfliip  for  undertaking  this 
voyage;  although  it  is  by  no  means  intended  to  urge 
that  ttiis  quitting  was  by  any  means  criminal.  Should 
the  decifion  turn  upon  the  principle  of  the  eighth 
article,  it  will  be  attended  with  moll  advantage  to  Sir 
Alexander  Cochrane' s  particular  interefts ;  but  whether 
it  be  in  conformity  to  the  obvious  tenor  of  the  one  or 
the  other,  it  muft  be  attended^  with  the  moft  ferious 
advantages  to  the  aftual  captors. 

Leach  in  Reply. — The  arguments  in  fupport  of 
thefe  appeals  have  been  principally  deduced  from  the 
feventh  article  of  the  proclamation,  upon  which,  it 
has  b*  en  afferted,  our  caufe  principally  refts.  This 
is  by  no  n:cans  the  fact.  The  claim  of  the  refpond- 
cnts  is  founded  totally  on  the  general  principle  of 
direfling  and  aflifting,  taking  the  terms  in  their  clear 
unambiguous  fcnfe.  The  plain  interpretation  I  alfo 
admit  to  be  moft^  confillent  for  the  interefts  of  the 
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parties,  and  the  general  benefit  of  the  fervice*    The         The 
quitting  a  ftadon  mentioned  in  this  article  means  Am- 


ply quitting  that  relation  in  which  the  inferior  is  con-  >4r  St*, 
fidered  to  be  whilft  under  the  command  of  his  fuperior.  '  ^' 
In  this  fenfe  the  inferior  may  quit  the  ftation  to  which 
he  has  been  appointed,  and  yet  maintain  this  relation* 
Whether,  therefore,  this  relation  fubfifted  at  the  time 
of  capture  is  the  importara  queftion  for  decifion,  and 
this  is  altogether  a  queftion  of  faft.  I  would  even 
fubmir,  that  Sir  John  Duckworth  is  included  within 
the  claufe  relating  to  fl<<g-officers  detached  on  a  par- 
ticular fervice,  with  orders  to  return.  He  could  not 
but  be  aware  of  his  commander's  wiflies  in  the  cir* 
cumftances  under  which  he  was  placed,  and  what 
would  neceflarily  be  his  orders,  could  he  poflibly 
receive  them  :  Promptitude  is  particularly  neceffary 
to  anticipate  the  danger  which  appeared  imminent : 
For  fuch  cafes,  and  even  thofe  of  inferior  importance, 
the  nature  of  the  fervice  had  given  to  officers  in  his 
fituation  a  virtual  difcretion  r  This  amounts  to  a  per- 
miffion,  though  not  perhaps  in  exprefs  terms ;  and, 
afiing  upon  fuch  a  permiffion,  he  muft  be  concluded 
to  engage  in  the  enterprize  relying  on  the  accuftomed 
fan<ftion  of  his  chief.  To  deny  this  difcretion  would" 
be  to  to  injure  the  fervice,  degrade  the  fituation  of 
flag-officers,  and  endanger  the  country's  beft  intersfts. 
This  difcretion  in  a  cafe  when  a  capture  is  made  by 
blockading  fquadron  of  a  veffel  within  the  limits  of  the 
blockading  ftation  is  admitted  byall,(hould  this  veflel  be 
attempting  to  enter  the  port  blockaded  ;  but  it  will  ex- 
tend much  farther,  and  fanftion  the  capture  ftiould  fhe 
appear  to  have  no  intention  of  entering  the  port  at  alL 
There  is  a  general  duty  impofed  on  every  officer  by 
)us  commiflion  to  diitrels  and  deftroy  the  enemy,  to 

protect 
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The        prote£t  and  fuccour  our  fiiips  and  thofe  of  our  allies, 
D^oMEDF.     ^j^.^   general  duty  ihould  ever  aftuate  an  officer. 


SJhi  whatever  may  be  his  particular  deftination  or  occupa- 
*  tion,  and  is  only  fubjeft  to  one  reftridion,  namely, 
that  the  particular  fervice  to  which  he  has  been  ap- 
pointed fhall  receive  no  detriment  by  this  cxercife  of 
|iis  difcretion  in  performing  the  more  general  duty  of 
warfare?.  In  fome  inftances  it  has  been  objecled,  this 
cxercife  of  difcretion  might  be  dang^ous :  Admitted- 
Yet  this  permifEon  to  exercife  a  difcretion  is  fuppofed 
Co  be  ever  regulated  by  prudence  and  probability  of  fuc- 
cefs.  It  is  abfolutely  expedient  for  the  fervice ;  and  if 
fuccefs  could  ever  juftify  the  exercife  of  it,  this  diftin- 
guiflied  officer  certainly  was  entitled  to  that  fandion  upon 
which  he  relied,  and  for  fecuriiig  which  he  appeared 
fo  lolicitous  throughout  the  cruize.  1  he  fads  already 
ftated  fliew  his  anxiety  to  inform  his  commander,  and 
alfo  the  conviftion  he  himfelf  entertained,  that  hf  was 
ading  it  the  relation  I  contend  for,  that  of  an  inferior 
under  the  command  of  a  fuperior.  This  particular 
-enterprize  is  undertaken  exprefsly  in  the  convidion, 
that  the  Spanijh  fleet  cannot  put  to  fea,  to  prevent 
Ivhich  he  had  been  appointed  to  that  flation.  In  this 
opii.ion  he  was  alfo  borne  out  by  the  faft.  The 
appeals  are  fupported  on  the  ground  of  his  defertion 
from  his  duty.  Such  an  argument  maybe  introduced 
here  to  fupport  a  civil  interefl",  but  that  it  never 
entered  hito  Sir  John  Duckworth' %  mind  may  be  col- 
lected from  his  anfwer  to  his  Lordfllip's  letter  by  the 
Acafta^  wherein  he  fpeaks  in  terms  that  fhew  he  is 
no  delinquent  in  his  own  eftimation.  He  muft  have 
quitted  this  ftation  therefore  in  purfuance  of  general 
orders  from  his  commander,  or  from  fome  other 
paramount  authority.    Lord  ColUn^wood^  it  is  plain, 
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had  a  power  to.  controul  the  enterprize  from  the        The 
frequency  of  communication  during  it,  yet  he  never 


exercifed  it ;  and  after  the  month  of  December  Sir  J^fy  »tii, 
John  Duckworth  writes  no  more  to  his  Lordihip,  hav^  *^* 
ing  been  already  convinced  of  his  acquiefcence  in 
the  conduct  of  his  operations  by  previous  letters,  and 
the  verbal  communications  of  Captain  Zilu/7/}^,  purpofely 
difpatched  to  confirm  him  in  the  profecution  of  this  en- 
terprize. The  principles  upon  which  hisLordfliip's  claim 
is  founded  are  made  ftronger  by  the  very  objection 
urged  againd  the  claim.  It  is  faid,  that  as  he  had  been 
detached  to  follow  the  Rochfort  jBeet,  and  did  not  come 
up  with  them,  his  difcretion  or  his  eommiffion  was 
at  an  end.  l^ad  he  met  the  Breji  fleet  without  feeking 
them,  fhould  he  not  have  engaged  it  ?  Had  he  re- 
ceived  undoubted  information  that  it  threatened  our 
colonies,  fhould  he  have  left  it  to  devailate  and  de* 
ftroy  ?  He  obtains  this  information,  and  acts  upon 
it  in  flrict  conformity  to  his  duty,  and  the  difcretion 
vetted  in  him.  Though  he  lofl  the  firft  fleet  at  fea, 
this  difcretion  juftified  his  purfuing  theni  to  the  Weji 
Indies^  where  he  had  flrong  reafon  to  conjecture  they 
had  bent  their  courfe.  In  the  cafe  of  Harvey  againfl 
Cuoke  {a\^  the  judgment  of  the  Coyrr,  which  pro-  («)  Eafl'«  Re- 
nounced againfl  the  claim  of  the  commander  in  chief,  p.  234.''°''  ^* 
proceeded  vpon  the  ground!  of  admitted  difobe-^ 
4icace, 

[SixW,  Grant, — Is  it  contended  this  dlfqbcdienc^ 
is  any  other  than  that  here  m^t;oned  ?J 

Certainly ;  Captain  Milne  left  his  ftation,  and  pro-* 
peeded  afterwards,  without  any  orders,  to  convoy  to 
S^rope  the  tradei  for  which  purpgfe  another  veflcl  had 
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The         been  exprefsly  appointed,  but  had  not  then  arrived* 
Sir  John  Duckworth  went  in  purfuit  of  an  enemy  .which 


juijf  8ib,  tnuft,  but  for  his  activity,  have  efcaped,  and  pferhaps 
*  ruined  the  trade  of  our  colonies.  To  the  cafe  of  the 
Orion  it  is  not  neceffary  to  make  any  reference, 
iince  it  appeared  the  captor  was  afting  under  the 
exprefs  orders  of  the  Admirahy.  The  principle  I 
contend  for  will  bear  me  much  further.  Had  Sir 
yohn  Duckworth  gone  under  exprefs  orders  to  the 
Eaji  Indies^  and  taken  a  prize  within  the  limiis  of  the 
AdmiraVs  ftation  there,  there  can  be  no  d')ubt'of 
Lord  ColUngWGodh  title  to  fhare.  Had  he  no  exprefs 
orders,  it  muft  ftill  be  as  clearly  made  out  by  this 
conftruction  and  implication  as  acting  under  the  com- 
mand and  controul  of  a  fuperior. 

With  refpect  to  the  claim  interprfcd  on  behalf  of 
Admiral  Dacres,  it  muft  be  admitted,  that  no  oniers 
could  have  iflued  or  be  fiippofcd  to  have  iffued  from 
him,  therefore  in  this  capture  he  cannot  be  fuppoftd 
to  be  either  directing  or  affifting,  although  the  capture 
took  place  within  the  linits  of  his  ftation.  The  \ja* 
giciennCy  upon  whofe  afliftance  he  builds  his  ri^;ht  to 
Ihare,  did  npt  act  fuhject  to  his  orders ;  fhe,  pro  re 
nata^  had  ceafed  to  be  under  his  authority  and  com- 
mand. The  latter  part  of  the  fiift  article  con^plerely 
overturns  any  claim  on  the  part  of  Admiral  Dacr.s. 
Upon  the  fourth  no  claim  can  be  fou.ul.d,  as  it  refers 
folely  to  captures  inade  by  veflels  w'rhla  their  own 
ftation,  and  not  actin;^  conjointly  with  others,  and 
Sir  John  Duckworth  derives,  not  as  pafliiig  through 
the  flation  of  Admiral  Dacrcs,  but  in  confequence  of 
affuming  the  Magicienne  under  his  command,  as  fupe- 
rior officer,  and  actually  making  a  joint  capture.  Upoii 
the  tenth  aiticle,  Lord  Cvllingwood  muft  be  inclnded 

within 
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t^ 


within  the  number  of  flag-ofBccrs,  afting  together  m        The 
this  capture,  by  his  conilru£kive  counfel  and  diredion* 


Upon  all  the  fatls  of  this  'cafe,  it  appears  Lord  >^y  *^S 
Collingwood  was  from  time  to  time  directing  and  affift- 
ing  in  this  capture,  that  he  was  refponfible  for  the 
cnterprize  undertaken  in  confequence  of  general  orders 
iflued  by  him,  and  is,  therefore,  with  his  inferior  flag- 
officers  on  his  flation^  entitled  to  a  (hare  in  the  flag- 
eighth. 

[Sff  W.  Grant. — Art  you  difpofed  to  contend,  that 
even  Sir  Alexander  Cocbraney  in  confequence  of  his 
being  aflumed  under  the  command  of  Sir  John  Duck-- 
worth,  an  inferior  flag-officer  under  Lord  Collingwoodj 
is  entitled  to  (hare  in  all  prizes  made  in  the  Mediter^- 
ranean  ftation  ?]J 

Such  an  inference,  perhaps,  might  be  drawn  from 
the  circumftance  of  his  having  been  aflumed  by  his 
fuperior  officer,  who  was  detached  from  the  Mediter^ 
ranean  ftation. 

The  Court,  after  confulting  for  a  coniiderable  time, 
cxprefled  a.wifh  to  take  further  time  to  deliberate*. 


•  The  decifion  in  this  cafe  not  being  pronounced  previous  to^ 
the  vacation,  and  the  work  having  gone  to  prefi  immediately  after 
the  conclufiou  of  the  feOion,  we  are  unavoidably  compelled  to 
jpye  it  a  place  in  our  next  number. 
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y.j'iatSiSoj.  L'INVIDIATO,  Casnacich,  Matter. 

May  in  eihi-    j^fy  this  appcal  from  a  decree  of  the  High  Court  of 

pi<jof,rufpicioui.       Admiralty,  refpefting  part  of  the  cargo   of   £'/«- 

and  beyond  a      vtdiato^  a  Ragufati  fliip,  which  had  been  conditionally 

foHnu^ucint    Condemned  as  prize   to  the  captors,  unlefs  further 

Iffi^dwu^iwllr^  proof  of  property  were  exhibited  within  a  certain  fpace 

to  account  fully  of  time,  a  Queftion  arofe,  whether  after  the  expiration 

toanypermiffionor  the  term  prelcnbcd  for  exhibitmg  further  proof, 

kt^uAWo.      the  appellants  might  be  permitted  to  introduce  thofe 

papers  ordered  in  the  Court  below,  but  which  had 

been  detained  by  the  uncertainty  and  delays  incident 

to  the  communication  between  this  country  and  the 

Ottoman  empire. 

Dallas  for^he  Captors  ftated  this  veffel  on  a  voyage 
from  Smyrna  to  Amjlerdam^  and  claimed  for  Ragufan 
fubjefts,  had  been  condemned  in  the  High  Court  of 
Admiralty,  as  a  prize  to  his  Majefty,  being  captured 
prior  to  a  declaration  of  hoflilities ;  part  of  her  cargo 
proved  to  be  the  property  of  Ottoman  fubjefts,  had 
been  reftored  after  further  proof  had  been  introduced, 
and  the  remaining  part,  refpefting  which  no  additional 
proof  had  been  furniihed,  in  purfuance  of  the  order 
of  the  Court,  had  been  condemned  by  interlocutory 
decree,  unlefs  further  proof  fhould  be  exhibited  be- 
fore the  month  of  March  1 808.  The  time  prefcribed 
had  tranfpired  nearly  lixteeh  months.  There  mull 
neceflarily  arife  a  fufpicion,  that  the  delay  had  been 
occafioned  by  a  total  want  of  fair  and  fatisfadory 
documents,  and  that  the  intervening  time  had  been 

employed 
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empfoyed  in  cohftrufting  and  preparing  fuch  papers         The 

as  might  anfwer  the  fraudulent  purpofe  of  the  claim-  ' 

ants«.  This  there  was  the  greater  reafon  ta  fufped  j^ly^sf^ 
from  the  promptitude  with  which  the  other  parties  *  ^^ 
had  exhibited  their  proofs,  upon  which  they  had  ob- 
tained reftitudon  of  part  of  the  cargo,  whilft  (he 
papers  now  endeavoured  to  be  introduced  were  laid 
to  have  been  made  out  exadly  at  the  fame  time  with 
lito£e  of  the  other  parties.  Againft  the  admiflion  of 
fuch  proof  there  was,  therefore,  the  flrongeft  reafon 
to  objeft,  in  which  cafe  the  condemnation  of  the 
goods  in  queftion  would  enfue  us  a  matter  of 
cburfe. 

Arnold  and  Stephen  for  the  Appellants  ftated,  that 
as  the  veifel'  ha4  been  taken  in  a  time  of  profound 
peace,  without,  therefore,  any  motive  for  concealing 
rfie  nature  of  the  property  on  board,  and  as  there 
had  been  only  a  ffight  defe&  in  the  original  proof  of 
property,  the  parties  were  entitkd  to  an  indulgence 
founded  in  ftrift  jullice* 

[Sir  W.  Grant  wiflied  to  know  how  they  accourfteJ 
for  thefe  proofs  not  having  been  furnifhed  at  the 
fame  time  with  thofe  upon  which  the  other  parties  had 
obtained  reftitution^  though  both  had  been  prepared 
and  completed  at  the  fame  time  ?] 

By  the  obftruaion  of  the  poft,  and  the  different 
route  by  i^ich  thefe  papers  had  been  tranfmitted^ 
namely,  by  Malta,  whilft  the  others  were  difpatched 
overland  by  Holland.  As  the  anxiety  to  obtain  a  fafe 
mode  of  conveyance  had  been  the  real  caufe  of  the 
dday,  and  the  papers  had  been  verified  by  the  Britijb 

conful 
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The         cooiul  in  Turkey i  there  could  not  be  any  juftifiable 

,  objedlion  made  to  their  reception,  cfpecially  as  there 

yjy  I  ih,^   ^as  an  affidavit  by  a  Britijh  merchant  refiding  in  Lon^ 

don  annexed,  to  prove  thefe  papers  had  not  come  to 

hand   until  after  thb.  time  appointed  in  the  Court 

below. 

Dallas  objeAed,  that  as  eighteen  months  from  the 
time  of  the  capture  had  been  allowed  the  parties  to 
produce  proof,  prior  to  a  fentence  of  condemnation 
upon  the  Cargo,  the  appellants  had  no  claim  to  further 
indulgent:e ;  and  that,  unlefs  fome  line  of  limitation 
were  drawn,  the  bufmefs  of  the  Court  muft  be  ex- 
tremely impeded  by  the  probable  frequency  of  fuch 
applications. 

Sir  W.  Grant  confidcred  it.would  be  neceflary,  be* 
fore  thefe  proofs  fliould  be  permitted  to  be  introduced, 
that  fome  further  atteflatioii  fhould  be  made  by  the 
parties,  in  order  to  fhew  where  thefe  proofs  had  lain 
during  the^  time  which  had  tranfpired  fince  their  leav- 
ing Turkey^  as  well  as  the  reafons  ailigned  for  the 
extraordinary  delay. 
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St.  ANTONIttS,  Wih-bms.  Maa^h  >!^^^'^'  '^-^' 

hpHis  velTel,  under  the  proteftion   of  his  Majefty^s  ^PPJ|^*|'^"^^^^^ 
licence  to  trade  to  any  of  the  ports  of  Holland^  magci  incurred 
and  with  liberty  to  touch  at  Tonningen  to  obtahi  frefli  Jd/r  drcun- 
clearances,  failed  from  Liverpool  ^iih  a  cargo  of  rock  iy*of Vfufpi'rr.'i 
fait.    Whilft  (landing  off  the  iflands  of  Schowen  and  ;,VhooJh'thr^' 
iValcberen.  with  an  intention  to  enter  the  river  Mae/e^  circuiofta«cc. 
Ihc  was  boarded  by  the  Growler  gun-bng,  and  earned  farconfiflem 
into  Harwich  for  adjudication.     In  tl^  High  Court  of  Tf  hu  M^/ffly*s 
Admiralty,  the  veffel  and  cargo  had  been  reftored,  as  !'„"„" 'th*  c!...  t 
acting  under  the  protedion  of  his  Majefly's  licence.  \^^^^ 
From  this  decree  an  appeal  wa?  profecuted   by.  the 
bwnei*  for  cofts  and  damages  fuflained  in  confequeacc 
of  her  detention; 


to  reft  au 
the  VciTiil. 


The  Kings's  Advocate  for  the  Captors  objected  to  the 
extravagant  extent  and  unjud  nature  of  the  demand 
made  by  the  appellants.  The  cargo  on  board  had 
only  been  valued  at  j^.  100  when  fliipped  vc^  Liverpool  % 
but  a  claim  was  now  made  for  cods  and  claqiages  to 
the  amount  of  ^.1060,  laid  to  be  incurred  in  confc- 
quench  of  this  interruption  iii  ihe  profecution  of  her 
voyage.  This  was  to  contend  that  the  captors  wei^e 
liable  to  be  compelled  to  reftore,  hot  only  the  pofitive 
lofs  fuflained  by  the  owners,  hut  alfo  to  coinpehfate 
ihe  probable  gain  which  might  have  bten  derived 
from  an  undertaking  which  had  beeti  conduced 
with  gre^t  impropriety,  and  iii  whith  there  welx 
the  ftrongeft  fufpicions  excited  in  the  mind  of  the 
captors,  that  'the  veSet  was  about  to  make  diher 
the  port  olOJknd  or  Dunkirk^  which  the  licence  had 

VoLi  I.  I  ^T«a 
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The         given  no  permiflion  to  enter.    Hence,    the  captort 

T.  having  obferved  the  veffel  for  a  confiderabic  time 

3^/y  13th,      ftanding  off  the  iflands  Scbowen  and  Walcheren^  with- 

'*         out  any  apparent  realbn  to  juftify  its  continuance  in 

that  fituation,  were  induced  to  fufped  the  intention 

of  the  mafter  was  to  carry  on  an  interdicted  trade 

with  the  enemy,  and  therefore  performed  only  a  duty 

in  carrying  her  into  Great  Britain  for  adjudication. 

Whatever  lofs  had  been  fuftained  was  totally  owing  to 

the  imprudence  of  the  mafter  of  the  veffel,  and  could 

not  juftly  be  demanded  from  the  captors. 

Dallas  for  the  Appellants  ftated  the  hardfliip  and 
lofs  fuftained  through  the  detention  of  the  veffel  by 
the  captors,  notwithftanding  the  mafter  had  pro- 
duced, when  boarded,  the  licence  of  his  Majefty 
to  enter  the  port,  which  he  was  then  endeavouring 
to  make,  but  which  the  uncertain  fl:ate  of  the  weather 
prevented  him  from  entering  for  fome  days.  He, 
notwithftanding  the  adverfe  ftate  of  the  weather, 
continued  to  beat  up  to  the  port  of  his  deftination  ; 
and,  as  far  as  wind  and  weather  would  permit  him, 
during  the  whole  time  never  altered  his  courfe,  al- 
though thrice  boarded  by  the  captors  in  this  fituadon. 
No  attempt  had  been  made  at  any  time  to  approach 
any  other  port,  although  perfedly  pradlicable.  After 
the  veffel  had  been  carried  into  port,  the  captors  be- 
came alarmed  for  the  confequences  of  this  unjuft 
detention,  and  offered  to  liberate  her  on  payment  of 
their  expences*  The  owner  affented  to  accommodate 
the  difference  by  mutual  conceftion,  fo  as  that  no 
further  expence  fhould  be  incurred.  This  propofal 
was  not  complied  with,  and  proceedings  being  infti. 
tuted^  the  veffel  was  reftoredi  but  no  allowance  made 

for 
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for  thofe  expences  unjuftly  accumulated  on  the  owner        The 
by  the  obftinacy  and  cupidity   of  the  captors*    It     ' 
muft  be  evident,  that  had  it  been  her  intention  to    >/>  ijcb, 
have  gone  into  any  port  of  France^  (he  miKht  with       ''^' 
equal  eafe   hav^  procured  a  licence  for  this  pur« 
pofe.    Hence^  thei'e   had  appeared  no  ground  for 
her  detdition  in  the  Court  below,  but  as  no  allows 
ance  had  been    made  for  the   lofles   fuflained   in 
not  bringing  her  cargo  to  that  market,  at  a  time 
when  it  muft  have  fold  extravagantly  high^  and  the 
whole  cai'go  having  b^en  fince  almoft  rendered  worths* 
lefs  by  the  (hip's  having  fprung  a  leak  in  confequence 
of  being  run  on  Ihore  at  Harwich^  the  owner  was 
encouraged  to  hope,  that  as  nothing  had  been  left 
Undone  to  fatisfy  the  captors  of  the  juftifiable  nature 
of  this  voyage  when  at  fea,  that  they  would  not  be 
permitted  to  detain  her  without  paying  the  fevere 
lofs  and  expeAce  which  had  been  incurred  by  this  uxu 
warrantable  detenuom 

luDOMENT. 

Thdr^  Lordfliips  confirmed  the  decree  appealed 
from,  and  condemned  the  appellants  in  the  cofts  of 
the  ajipeaL 


1% 
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y*fytith,,to9.  .      ^NGE  RUrrER,  Db  Ri/itir,  Mailer. 


Keutml  dimirfi. 


T>  Y  the  decree  of  the  High  Court  of  Admiralty^  thb 
fidiig'^Tihrpro-  veflel  had  been  reftorcd  to  the  owner  (who  waa^ 
m!w?^hough*'  alfo  mafter),  as  a  neutral  veflel,  the  property  of  a 
Sr;;:;  i^^^  of  the  Duke  of  Arenberg,  refiding  at  Papen^ 
^fioned^by  ^c   ^^^Z^    Ytoxa  this  decrec  the  captors  appwalcd* 

patute  of  hU 

profrflional  avo-  ^ 

c«t  OPS  Hrcijre  Swaby  and  Stephen  far  the  Captors. — If  the  national 
ebjiradcr.  charadcr  of  a  (hip  is  to  determine  that  of  the  mafter, 
there  will  be  in  this  cafe  fufficient  ground  for  condemn-^ 
ing  the  veflel,  without  referring  to  the  fufpicious  nature 
of  the  trade  in  whidi  flie  was  engaged.  1  his  -veflel: 
was  taken  on  a  voyage  from  Tremblade  in  France  to 
a  market,  laden  with  fait.  She  is  defcribed  by  her 
papers  to  be  a  Papenburg  veflel,  and  is  fumifticd  with 
a  paflport  from  the  Duke  of  Jrenbeg.  The  mafter* 
m  his  examination,  ftates  her  to  be  his  oven  property, 
as  weft  as  her  cargo;  that  he  bought  het  from  a  Pa- 
penburg merchant,  and  had  conftantly  employed  her' 
fince  that  pwchafe  in  the  timber  trade  from  Norway 
to  Delftzielj  Amjlerdam^  and  Embden^  The  dual  porC 
of  refort  has  been  Delftzieli  here  he  has  refitted  and 
hin  during  each  fucceffivcvwinter,  and  (Ke  appears  never' 
to  have  been  in  Papenburg  during  the  ten  years  flie  has 
been  his  property.  Thas  flie  has  ever  been  em]!>loyed 
in  carrying  on  a  trade  from  an  enemy's  port,  and  conle- 
quently  to  the  advantage  of  the  enemy.  Hence,  upon  the 
principle  which  influenced  the  decifion  of  the  Judge  of 
the  High  Court  of  Admiralty,  ia  the  condemnation  of 

tha 
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file  Endraugbi  {a\  this  veflel  mud  be  confidtred  ac*        Tht 
tuaUy  the  property  of  the  enemy,  fince  .the  only  cir.      iT.rlwi. 
cumftance  tliat  points  out  the  mafter's  connexion    — — — 
with  Papenburg  is  his  having  a  nominal  dmicil  therc>     ^"!{J^^^* 
by  its  being  the  refidence  of  his  wife,  and  occafionally  (<)  Robinron't 
that  of  himfelf  during  one  half  the  year.    This,  if  u  J'C*  '*'''  '* 
proves  any  thing,  proves  an  equal  domicH  in  both  places. 
A  transferappears  by  her  papers  to  have  been  made  of 
the  property  of  the  veffel.     This,  it  is  fubmitted,  is 
merely  an  artifice  to  cover  enemy's  property,  which 
may  be  inferred  from  "the  conftant  money  tranfadions 
he  appears  to  have  had  relative  to  this  veflel  with  a  -^ 
mercantile  houfe  in  Amfierdam. 

The  nature  of  the  voyage  is  alfo  fufpicious.    The 
veflel  obtains  a  cargo  at  Tremblade  on  adventure.    She 
is  thus  without  any  fpecific  port  of  deftination,  and 
prepared  to  engage  in  any  fpeculation,  or  enter  any 
port  it  may  be  thought  convenient.     It  is  therefore 
fubmitted,  that  upon  the  principle  cited  in  the  cafe 
of  the  Ehdraughty  the  domicile  is  not  fairly  made  out, 
and  that  upon  the  dodrine  eftablifhed  by  the  judg- 
ment in  the  cafe  of  the  Vigi/ancia  (i),  the  transfer  of  .  ^ 
property  is  merely  made  for  fraudulent  purpofes,  and  Hep^nt^  vol  i. 
that  thefe  obje£]tions,  in  conjunction  with  the  doubtful  ^'^ 
and  fufpicious  nature  of  the  trade  in  which  fhe  was 
engaged,  mud  prove  fatal  to  the  aflerted  owner's  in- 
terefl,  and  produce  the  condemnation  pf  the  veflel 
gnd  cargo« 

Sir  fF»  Grant  obferved — ^that  as  there  were  ti#6 
certificates  ia  different  periods  of  peace,  proving  the 
veflel  to  be  Papenburg  property,  and  the  veflel's  trad$ 
had  been  carried  on  principally  to  the  Ems,  the 

I  3  decree. 
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The         decree  of  the  Court  below  ought  to  he  afErmed.     A 
Rurr" .      fufficicnt  indulgeiicc  had  been  given  in  the  Court  be* 

— ; low  to    the  captors,    by  allowing   their    expences-. 

^"a^!^'  With  this  they  fhould  have  been  faiisfied.  The  Courr» 
therefore,  thought  it  only  ^  duty  to  condemn  th0 
appellants  in  cofts#  s 
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AT  COUNCIL. 


M'Anuff  v.  Willis*  y-Anstkiito,. 

Tk  this  appeal  from  the  Chancery  Court  of  the  ^^Jj^^J^^^^ 
ifland  of  Jamaicat  the  appellant,  the  furvivine  eft«ie»  demurred 
executor  of  the  will  of  a  Wefi  India  planter,  prayed  "o««-  The 
the  fentence  of  that  court  might  be  reverfed,  which  ruied'ai  informal 
had  decreed,  that  the  eftates  of  the  tcftator  were  ufage°"  tSI  *** 
fubjed  to  fundry  debts  contraSed  by  him  during  his  2ot  cln"fide«^^ 
life-time,  but  which  the  appellant  contended  had  been  ?.*^||iy*'°2e 
ufurioufly  incurred,  and  for  which  therefore  the  Court  Cuuiu 
could,  in  equity,  give  no  remuneration. 

Hart  for  the  Appellant.— Tht  teftator,  Robert  Minto^ 
had,  it  appears,  engaged  deeply  in  fpeculations  in  the 
Weft  India  fugar  trade,  infomuch  fo,  that  he  found 
himfelf  compelled  to  borrow  money  on  his  eftates  in 
Jamaica.  On  the  i ft  oi  Auguft  1799,  by  a  deed  of 
mortgage,  the  teftator  conveyed  to  the  refpondent  and 
his  parmer,  Mr.  Waterhoufe^  merchants  in  the  Wefi 
India  trade,  a  plantation  or  fugar-work  called  Water* 
valley^  with  the  ilaves  and  ftock  theceon,  as  a  fecurity 
for  j^.6263  then  due,  and  for  all  fuch  fums  as  ihould 
be  lent  or  advanced  by  the  refpondent  and  his  parmer ; 
and  alfo  executed  a  certain  deed  of  defeasance  be* 
tween  the  fame  parties,  and  of  the  fame  date,  whereby 

I  4  it 
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M'ANvrr  V.  it  was  flipulated,  that  until  faid  fum,  and  all  jother  fumt 
"'''"*  which  might  be  by  him  hereafter  due  to  the  rcfpondent 
>/y  i5th|  fmd  his  partner,  ihoqld  be  fully  paid  ofF,  this  Robert 
*'  ^'*  Minto  fhould  Ihip  and  coTifjgn  tq  them  in  England^ 
all  the  produce  of  the  faid  plantation  in  mortgage, 
and  alfo  of  another  plantation  called  Dry-valley^ 
;in(i  fhould  alfo  agree  to  purchafe  from  the  re- 
fpondent  and  partner,  or  their  corrcfpondents,  all 
fuch  provifions,  negro-clothing,  utenfils,  fupplies,  &c. 
as  fliould  be  requilite  to  be  imported  by  him  from 
Great  Britain  and  Ireland,  or  be  purchafed  'mKingJi^n^ 
Jamaica.  During  the  time  Minto  fhould  fo  pcrfdrm 
thefe  feveral  agreements  faithfully,  thefe  merchants 
bound  themfelves  not  to  take  any  meafures  for  the' 
recovery  of  their  demands  until  after  the  expiration  ot 
five  years  from  the  date  of  the  deed.  Willis  and 
Water haufe^  as  a  further  fecurity,  obtained  th^  transfer 
of  a  mortgage  of  the  plantation  called  Dry-valley  for 
^•5000,  and  interefl,  by  indentures  of  leafe  and  re^ 
leafe,  which  mortgage  had  been  originally  granted 
by  faid  Minto  to  one  J.  Goewland  of  that  i(land.  Mi^to 
continijed  to  borrow  confiderable  fuips  of  money  on* 
this  agreement,  and  although  experiencing  thpfe  fluflu-s 
Vtions  of  crops,  &c.  peculiar  to  thjit  ifland,  difcharged  a 
confiderable  portion  of  this  ingres^fed  d^bt,  At  this  time 
being  pqflcffed  of  other  real  eftates,  particularly  one 
called  Jockos  L,odge^  in  the  neighbourhood  of  the 
pthers mentioned,  he  piade  his  will,  dated  2i&De€ember 
\  1 802,  inverting  this  appellant,the  faid  /Vatfrboufe,  fince 

d^eafed,  and  another,  alfo  deceafed,  with  the  whole 
pf  his  property,  as  executors  for  the  performance  of 
this  will,  and  deyifing  this  faid  property  to  his  family, 
Shortly  after  which,  Minto  died  :  the  executors  took 
-  pofTefliot^ 
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pofjeffion  of  the  property,  and  proceeded  to  apply  the  Whnvnv. 
net  proceeds  thereof  to  the  fpecial  trufts  contained  in         "''''*' 


the  will,  and  the  payment  of  his  debts  juftly  due,  y^^yis^t 
rcfufing  to  pay  the  debts  aflerted  to  be  due  under  the  '^7* 
fcveral  covenants  before  mentioned.  A  bill  was  filed 
by  the  prefent  refpondent,  as  the  furvivor  of  the  firm 
mentioned^  in  the  Chancery  Court  of  that  ifland^praying 
that  the  matter  might  be  referred  to  a  iMafter,  to  ^cer- 
tain the  property,  and  make  provifion  for  the  payment 
of  the  debts  due  to  hipi  on  the  mortgages  alluded  to, 
from  the  funds  in  the  hands  of  the  executors,  or  from 
the  fale  of  the  two  mortgaged  eftates  j  or  in  cafe  of  this 
property  being  infufEdent,  from  the  additional  fale  of 
yacfs  Lodge  eftate ;  and  that,  until  the  final  hearing 
of  the  caufe,  receivers  fhould  be  appointed  for  the 
proceeds  oJF  the  three  eftates,  the  proceeds  of  the  two 
firft  to  bf  applied  to  the  liquidation  of  the  mortgage 
debts,  ^nd^thofe  of  Jock's  Lodge  to  the  trufts  men- 
tioned in  the  will.  On  the  30th /f/ff^  1806,  the  ap. 
pellant  lodged  a  demurrer  to  fo  muoti  of  this  bill  as 
ilated  that  the  Indenture  of  mortgage  of  the  i^Au^ 
ffift  1799  \i^as9  and  remained  a  fubfifting  lien  and 
charge  upon  the  plantations  Dry-valley  jyid  JVater^ 
valley^  and  prayed  the  Court  that  an  account  might 
be  taken,  and  fatisfaftion  made,  of  the  amount  fup* 
pofed  CO  be  due  on  the  faid  mortgage ;  alledging,  as  a 
caui^  of  demurrer,  that  it  appeared  by  the  refpon^ 
dent's  own  ihewing,  and  by  his  bill,  that  he  ha4 
no  equity  or  title  whereon  fuch  a  demand  could  be 
legally  ma^e.  Tbi^  demurrer  was  foon  after  argued 
before  the  Chancellor  of  that  ifland,  and  over-ruled* 
Satisfied  of  the  juftice  of  his  caufe,  and  the  ftrength 
of  the  documentary  proofs  ou  w^ch  his  a^plxcatioa 

W2W 
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M'AirvFrv.   wzs  founded,  though  over-ruled,  he  now  appeals  to 
"''''*'      your  Lordfhips.     Of  the  faft,  that  the  refpondent  and 
>^st*»,     Waterbotife  availed  themfelvcs  of  the  pecuniary  dif. 
*  treffes  of  the  tcftator,  in  order  to  obtain  an  ufurious 

contraft  from  him,  there  can  be  no  doubt,  from  the 
date  of  the  inftrument  of  mortgage  and  that  of  the 
defeazance  being  the  fame.  Thus  his  real  property 
became  mortgaged  for  an  accommodation  in  money 
for  which  he  paid  ufual  and  lawful  intereft,  whilft 
his  perfonal  property,  that  is,  the  proceeds  of  his 
real,  was  again  mortgaged  for  the  lame  debt,  and  by 
being  exclufively  configned  to  them,  they  obtained^ 
in  addition  to  the  commiflion  and  per  centage 
confequent  upon  the  homeward  conlignments  of  fugar 
and  other  produce,  alfo  a  commiffion  and  profit  ex- 
clufively fecured  to  them,  from  fupplying  the  neceffary 
ftores  and  confumption  of  the  eftate  in  the  Weft  Indies^ 
which  he  was,  by  contract,  bound  to  take  from  thcfe 
ufurious  money-lenders  in  Great  Britain.  His  being 
bound  by  a  covenant  thus  fecurely,  certainly  proves, 
beyond  a  doubt,  that  it  was  not  without  fome  material 
confideration  that  agreement  was  entered  into.  It 
was  folely  in  order  to  obtain  the  loan  on  mortgage. 
There  may  have  exifted  a  falfe  delicacy  on  the  part  of 
Minto,  who  was  a  party  to  this  tranfadion,  which 
probably  preverrtcd  him  from  expofing  its  iniquity : 
but  this  conduft  would  be  totally  inexcufable  in  an 
«€cutor ;  he  therefore  openly  expofes  the  fhamefu! 
nature  of  the  contj-aft,  and  trufts  he  will  not  fail  to 
defeat  the  defigns  of'  an  ufurious  violator  of  the  law, 
upon  the  property  of  a  family  totally  unacquainted 
and  unconnefted  with  the  acquiefcencc  of  the  parent 
in  this  fcheme  cff  fraud. 

I  Sir 
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»s 


Sir  Samuel  RomUly  and  Stephen  for  the  ReJ^ndenU  Whnvwt  v. 
—The  na!(ure  of  property  in  the  We/i  Indies  is  fo      ^**'*''«- 


fluduatifig  and  liable  to  accident  and  injury,  that  >/yi5ib, 
o&  aiqiod  all  occafions  it  is  found  very  difEcult  to  *'^* 
obtaiii  money  on  eflates  in  that  country  from  mer- 
chants in  this.  To  countervail  thefe  natural  difad- 
vaniages,  planters  are  in  .the  habit  of  giving  much 
greater  intereft  for  their  loans  than  others  who  borrow 
money.  The  legal  intereft  of  money  in  thofe  iflandg 
▼ary  in  diflFerent  places  from  £.5  to  ^.8  per  cent.^  and 
even  more  in  fome  particular  places ;  and  it  is  dually 
the  cuftom,  on  lending  money  on  fuch  property,  to 
require  that  the  produce  of  the  eftate  be  yearly  con* 
figned  in  order  to  pay  oflF  the  intereft  or  principal  of 
loans  of  this  defcription.  The  lender  is  conftantly 
the  confignee ;  nor  is  it  unufual  alfo  to  make  fuch 
lenders  the  fa^lors  or  agent  to  thefe  cftates  ;  and  it  is 
veil  known  they  muft  of  courfe  derive  horn,  hence 
certain  emoluments  by  way  of  cominiffion  or  agency% 
Hence^  according  to  the  fuppofition  that  thefe  two 
deeds,  one  of  mortgage,  the  other  of  defeazance, 
were  parts  of  the  fame  tranfaftion,  there  appears 
nothing  in  the  contraft  but  that  which  is  every  day 
done,  under  fimilar  circumftances,  with  refpeft  to 
money  lent  on  fecurity  from  tVeJi  India  plantations. 
But  it  remains  with  the  appellant  to  prove  that  thefe 
deeds,  though  apparently  executed  on  the  fame  day, 
were  parts  of  the  fame  tranfaclion,  one  depending  on 
the  other.  Of  this  there  is  now  no  evidence  before 
the  Court. 

Bui  from  the  conftruftion  of  the  demurrer  itfelf^ 
tfaeie  arifes  an  objedijn  to  this  Court's  giving  any 
fdief  in  this  cafe ;  for  the  demurrer  has,  contrary  to 
die  uTuai  mode,  been  oude  by  the  appellant  to  part  of     . 
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if'Aifvrr  n,    the  bill  filed,  and  an  anfwer  put  in  as  to  the  remainder* 


l^TlLLlS. 


On  this  irregularity  it  is  fubmitted  to  the  Court,  that 
jwir  i$th,  the  demurrer  ihouid  be  altogether  over-^uled,  as  made 
folely  to  protra&  the  payment  of  debts  jaftly  doe. 
.  The  charge  oF  ufuiy  made  againft  the  refppndent 
would  with  equal  jullice  be  applicable  to  all  bankers 
in  Lcndofif  who  difcounted  bills  for  their  cujftomers, 
not  folely  with  a  view  to  the  legal  difcount  thereon 
obtained,  but  in  a  thorough  conviftion  that  a  cour 
fiderable  portion  of  the  money  would  remain  floating 
in  tbofe  profitable  channels  to  which  they  meant  iq 
lipply  it  in  the  courfe  of  backing  bufinefs. 

Hart  in  reply  contended— That  as  the  intention  of 
ft  demurrer  was  to  define  the  point  at  iffue,  and  ex>- 
pedite  the  courfe  of  juftice,  it  was  perfe£tly  fair  and 
corre&  in  the  party  to  demur  to  part  of  the  bill  and 
tnfwef  the  remainder.  If  the  pradice  of  bankers 
alluded  to  were  general,  he  had  no  hefitation  in  fay- 
ing, that  bankers  were  generally  guilty,  of  ufury,  and 
would  be  within  the  provifion  of  the  ads  made  againf( 
iifuriops  contrads,  had  thofe  advantages  been  ftipUr 
laled  for  by  pofitive  written  articles,  and  not  left  to  9 
fiort  of  implied  underfUnding  between  the  bankers 
and  their  cpftomers.  But  this  defcazance  was  a 
written  fiaudulent  contra^,  which  it  was  the  duty  of 
the  appellant  to  expofe,  and  that  of  the  Court  to 
punifh,  in  the  equitable  fpirit  which  appeared  to  ac- 
tuate the  legiflature  at  the  time  of  the  pafling  of  tbq 
a&  againfl  fuch  ufurious  covenants. 

8ir  W.  Grata^'^The  queftion  is  of  fuch  material 
importance,  and  may  hereafter  be  fo  often  agitans4 
before  this  and  othov  courts,  thi^  I  feel  difpofed^  for 

my 


•        fliOft  CtoURt  of  APPfiAliL    '  ta^ 

ihV  own  fatbfadion,  as  well  as  that  of  the  other  lords  U'httbtr  «. 
prefent,   to  take  fome  time   to  deliberate  Tvhethcr,  ^ 


firft,  from  the  nature  of  ihe  objeftipn  urged  to  the     J^^iyis^ 
pleadings,  we  can   with  propriety  give  any  relief;       * 
and  fecondly,  what  that  relief  ihould  be,  and  how 
£u:  it  ought  to  eixtend.    Probably  dn  the  next^  day 
of  iittmg  we  ihali  be  prepared  to  decide. 


On  the  i^th  July  the  Court  pronounced!  the  ioU 
lowing 

Judgment. 
Sir  W.  Grant:— Atiho\igh  it  is  cxti'emely  delirab!d 
that  juftice  (hould  as  (doti  as  pblBble  be  adminlftered 
between  the  parties  in  this  cafe,  as  welt  from  tho 
hSis  which  have  been  eftabliihed  Upon  undifputed 
evidence,  as  from  the  criminal  nature  of  the  chargiOf 
niade  againit  one  of  the  parties  in  the  tranfa^lion;  it 
appears,  under  the  prtktit  circurtiftances,  out  of  the! 
power  of  the  Court  to  decide  further  upon  the  prefent 
appeal  than  by  overruling  the  demurrer.  It  has  been 
objefted,  that  this  is  not  the  manner  in  which  this 
queilion  (hould  have  been  introduced  to  the  Court,  as 
it  muft  preclude  the  poffibiiicy  of  giving  fobftantial 
juftice  to  the  parties.  The  regular  mode  in  which  it 
(hould  have  been  introduced,  it  has  been  faid^  would  be 
by  bill,  that  the  other  party  might  put  in  an  swiwdr,  in 
order  to  explain  each  part  of  the  tranfadion.  In  this 
opinion  I  alfo  coincide ;  and  fuch^  indeed,  would  have 
been  my  opinibn,  even  if  all  the  covenants  contained  in 
the  firft  agreement  between  the  parties  had  alfo  been 
included  in  the  fecond^  in  which  cafe  the  ufurious 
aaturo  of  thecoouafl  would  have  move  clearly  ap^ 

peared^ 
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>r  Awvyy  v.  peared.    But  when  the  claufes  upon  which  the  charge 
^'*'^'**  _^  of  ufury  is  founded,  (and  upon  which   this  charge 


ynfyisth,  cannot  be  maintained  unlefs  a  clear  connedioA 
^^  ,  between  thefe  two  contrafts  can  be  diftindly  proved)^ 
are  contained  in  feparate  artidles  of  agreement^  which 
may  or  may  not  have  this  fatal  reference  to  each 
other,  it  is  not  confident  with  the  ufage  or  pradice 
of  a  court  of  equity  to  permit  this  mode  of  proceed- 
ing.  Without  afluming,  therefore,  the  covenant  to 
be  ufurious  or  otherwife,  upon  which  the  Court  is 
not  prepared  or  difpofed  to  decide,  but  leaving  the 
queilion  of  a  ufurious  contract  open  to  inveftigation 
thereafter,  there  can  be  no  doubt  that,  upon  the  legal 
objedion  mentioned,  the  decree  of  the  Court  of 
Jamaica  ought  to  be  affirmed. 


(At  Council.) 
y^ij  15th,  lUf.  Hadwin  v.  Lovxlacb* 

pi«7cTuri^r  T""  ^^  ^  appeal  from  the  the  Supenor  Court  of 
the  infurer  that  Gibraltar,  which  had  condemned  the  appellant^ 

Ihc  damages  fuX-  ri_         «..,/.  ^  . 

tained  by  fire  as  the  ageut  oi  the  Fbantx  Inlurance  Company  m 
•fc«r"a'nc"i^tht  that  fcttlcmcnt^  to  pay  the  refpondent  the  total 
^y^lhf^'r'J'J.'t^cj.  amount  of  damages  fuftained  by  fire  in  premifes  in* 
!^' ri^hld^ma^i  ^^^^^  ^y  ^^^  appellant,  as  agent  'to  that  company^ 
appeared  to  be    g^d  for  which  he  had  received  the  ufual  premium,  oa 

fairly  afccr*  ,  *^  ' 

tainsd.  iflumg  an  order  to  this  company  to  provide  the  re^ 

fpondent  with  the  neceflary  policies* 

Judgment; 
.  Sir  William  Grant. ^-The  fadt  of  the  inAirance  and 
the  conflagradon  are  both  admitted.    The  ^uanttam 

of 
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of  damages  fuftained  would  therefore,  it  is  probable,  Hadwiw^. 
be  the  only  point  the  court  would  be  called  on  to  . 
decide,  were  there  not  an  objedlion  made  by  the  ^"^j^*"^ 
appellant  as  to  the  manner  in  which  the  damage  feems 
to  have  been  afcertained.  Here  the  appellant  alone 
leems  to  blame«  After  the  fire  he  is  required  to  attend 
a  furvey  to  inveftigate  the  lofs.  This  he  refufes,  with* 
out  afligning  any  reafon,  but  fignifying  his  intentioa 
to  proteft  againft  any  claim  that  might  afterwards  be 
made  agaiufl  the  Company.  After  fome  time  the 
refpondent  brings  his  adion  in  the  civil  court ;  the  ap« 
pellant  pleads  he  is  not  prepared,  and  is  fentenced  to 
pay  the  amount  of  the  lofs  fuflained.  From,  this  he 
appealed  to  the  Superior  Court,  flating,  for  the  firft 
time.^  the  reafon  of  his  objeSing  to  the  demand, 
namely,  that  the  demand  had  not  been  fubftantiated 
by  the  refpondent  agreeably  to  the  propofals  of  the 
Company  for  efFeding  the  infurance  and  afcertaining 
any  lofs  that  might  be  fuftained  in  order  to  entide 
them  to  repayment.  This  could  not  fairly  be  attri- 
butable to  the  refpondent,  lince  the  appellant  had 
abfolutely  refufed  to  affift  in  afcertaining  the  damages 
fuftained.  Notwithftanding  the  refpondent  had  not 
cxaftly  complied  with  the  printed  requifitions  of  the 
Company  for  afcertaining  the  property  loft,  the  two  in- 
ferior Courts  had  beenof  opinionhehad  fairly  accounted 
to  them  for  the  claim  inftituted,  by  his  own  affidavit,  and 
the  certificate  of  feveral  merchants  who  had  attended 
the  furvey.  Hence  the  prefent  appellant  became, 
anfwerable  in  his  own  perfon,  by  the  decree  of  the 
Court  below,  for  the  amount  of  the  damage,  from 
which  we  cannot  fee  he  has  any  juft  reafon  to  appeal, 
tod  therefore  confirm  the  decree. 


tid  CASES  DfeTKllMINED  iN  T^ 


>^iSth.it<>9.  JtORDSTERN,  Samsing,  Matter. 

eipi™of  jomT'  J^  Qucftion  arofe  as  to  the  right  to  (hare  in  the 
!ialt;ch  ^^«^  of  *e  P^^'zc  in  queftion,  on  the  part  of 

t^m^iln!\Xtw  ^^^^^^  officers  of  a  fquadron  of  his  Majefty's  (hips 
«g«Mieraiccw>pe.  employed  in  the  blockade  of  the  port  of  Cadiz^  aflerted 

Iration  only,  or      •    •    .  rr»,        ^  r     ^  *w*  *  m 

oncfcrpurpofei  pitit  captors.  The  eargo  df  the  Veffcl  had  been  con- 
oftypu^^^^^^^^^^^  demnedin  the  Vice  Admiralty  Court  of  G/*r^//^r,  as 
Jiit'SL^tt^  P^^  ^o  t^e  aaual  captors.  This  fetifehce  had  been 
ht'da^Xa"^  confirmed  oii  appeal  by  their  Lor^dfliips,  fo  far  as 
refcicnce  to       tefcrrcd  to  the  condemnation  of  the  prOpeitv  as  prize' 

the  capture,  li^_r-  i  n*  r      r        J  **    r  ***** 

which  capture     generally,  reiervmg  the  quellion  by  whom  taken. 

ftould  be  thb  w  a  y 

joint  prodtttc  of 

iJ^rh^SS""  SwaBy  for  the  AppeUanis.-vJ^tr  general  orders 
tTffdl'i'.i'*  ■  '^"^^  ^y  Lord  St.  Vincent,  as  commander  of  the  Medi- 
«»"«-.  ierranean  fleet  in  1 798,  to  SixJehnOrdey  to  proceed  with 

a  fquadron  to  blockade  the  port  of  Cadiz,  in  order  to 
J)revcnt  the  egrefs  of  the  enemy's  fleet,  which  was  then 
in  a  ftate  of  preparation  for  fea,  and  detain  all  vefleU 
pafling  between  Spain  and  theSpani/h  Wc/i India  iflandsj 
the  Ufual  difpoations  f6r  a  blockade  were  made  by 
that  officer ;  the  fliips  of  the  line  under  his  command 
were  difpofed  at  fome  diftance  in  the  offing,  keeping 
up  a  communication  with  each  other,  and  extending 
in  a  circle  ouifide  the  mouth  of  the  harbour,  whilfl: 
the  frigates  and  lighter  veflils  were  placed  within  the 
harbour,  -rtrith  orders  to  cruize  as  near  in  fliore  as  they 
could  with  fafety,  in  order  to  watch  the  motions  of  the 
enemy.  The  communication  was  conftantly  k«pt  up 
between  them  and  the  exterior  fquadron,  and  on  a 

particuW 


ttli&H  count  Ot  A^PiSAtft' 


«^ 


{KSotitiilaf  fignal  mad^  from  the  fleet  by  the  toih*        Th» 
taiander,  all  the  frigates  'engaged  in  this  fenrice  were  \ 

to  approach  as  clofe  to  the  enemy's  works  as  poffible^  3^6'  »•** 
twthout  materially  endangering  themfelves^  for  certaia 
parpofds  of  the  blockade^  Under  thefe  i^egulations^ 
the  actual  captors,  the  Emerald  and  Tbalia^  forming 
a  part  of  the  inner  fquadron,  Were,  on  the  3Dth  March 
179^,  cruizing  in  fhore,  and  obferved  the  prifee  com* 
ing  out  of  Cadiz^  which  was  fooii  after  bolrded  b^ 
the  EmeraU,  and  fent  into  GibraJf at  for  adjudication^ 
where  the  veflcl  was  reftored  as  Danijh  property,  but 
the  cargo  condemned  as  lawful  prize  to  the  Emerald 
and  Tbaliay  which  were  then  the  only  claimants* 
This  fentence  of  condemnation  ^s  prize  generally  was 
tonfinned  On  appeal  to  your  Lordihips,  and  an  inter* 
Mention  granted  to  let  in  the  claims  of  the  remaining 
fiiips  on  th^t  particulai^  fervice.  The  queftion  upon 
which,  therefong^  the  Court  has  &oW  to  decide,  is 
whether  the  capture  was  made  in  confequetice  of  the 
difpofitions  of  the  whole  blockading  fquadron,  and. 
that  fyftem  of  concert  and  coH>peration  eftablifhed 
by  the  commander  on  the  ftation  ?  The  cafe  of  the 
appellants  is  founded  on  the  fads  already  flated,  with 
refpeft  to  the  genei^  enforcement  of  the  blockade,  in 
conjundion  withthepeculiar  drcumftances  Underwhich 
thii  particular  capture  was  made.  During  the  blockadb 
the  commander  on  the  Klation  received  information 
that  a  Danijh  veffer  laden  with  Spanijh  property,  and 
bound  for  the  Spanijh  W0  Indies^  was  about  to  depart 
from  the  port  of  Cadi%%  This,  according  to  cuflom, 
was  mferted  in  the  order  or  nodce-book,  from  which  tha 
feveral  Ueutenants  of  the  fhips  under  his  command  had 
tranfcribed  it,  with  others,  for  the  regulation  of  their 
condttft.  Thus  it  appears,  that  the  whole  fleet  had 
been  appri^sed  of  the  intention  of  this  veiffii  to  fail, 
Yo:^.  I^ .  K  and 
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The        and  vere  confequently  perfe&ly  prepared  to  prevent  fief 
^y»»fTp»g,   efcape.    It  is  admitted^  however,  that  at  the  time  of  the 
7«4r  istb,     capture  it  is  rather  doubtful  whether  any  of  the  line  of 
^^        Rattle  (hips  were  in  fight,  or  whether  the  prize  was  feen 
t>y  any  of  them  until  the  following  day.  This  admiffion, 
it  18  prefumed,  cannot  zSkGt  the  claim  of  the  appeU 
hnts,  as  the  ground  upon  which  they  appeaf  before 
the  Court  is  that  of  a  preconcerted  fcheme  of  co*' 
operation.     If  it  can  be  eftabliflied,  that  fuch  exifted 
^t  the  timej  and  that  thefe  fiigates  could  not  have 
maintained  their  fituation  (o  clofe  into  (.We,  as  to* 
fnabie  them  to  have  made  the  capture  at  that  particular" 
time  and  place,  in  defkmce  of  the  Spanijh  (hips  of  the 
line  within  the  harbour,   the  remaining  veflels  of  the 
Squadron  tnuft  be  confidered  entitled  to  (hare  as  joint 
captors  within  the  literal  meaning  of  the  prize  aS,  and 
alfo  of  the  proclamation  of  his  Majefty  relative  to  the 
diftribution  of  prize.  The  evidence  upon  this  part  of  the 
cafe  is  moft  fatisfaftory  :  Sir  John  Orde^  who  was  fuc^ 
\  ceeded  in  his  command  the  day  previous  to  the  cap- 

ture by  Sir  W.  Parker^  under  orders  from  Lord  Su 
Wincenty  in  his  examination  alledges,  the  whole  fleet 
was,  at  the  time  of  the  capture,  co*operating  with 
the  frigates  in  (hore,  and  was  fo  circum  (lanced  as  to 
have  been  able  to  render  them  any  neccffzry  afiiftance, 
had  any  fignal  been  made  for  that  purpofe,  as  had 
•  been  previoufly  in  alt  cafes  agreed  on,  ^. He  gives  it  as 
his  opinion,  that  unlefe  the  fleet  had  been  continually 
co-operating  with  thc(c  leflTer  veflTek,  they  never  could 
have  maintained  their  pofition,  or  continued  the  blocl^« 
ade.  In  this  opitiion  his  fecretary  coincides.  Another 
officer,  Lieutenant  Medlicot,  bel<$nging  to  the  HeSor^ 
which,  with  the  Warriar^  was  engaged  in  the  interior 
line  of  blockade,  in  conjoint  operation  with  the  aftual' 
captors,  (btes,  that  on  the  morning  of  the  capture  h^ 

7  perceive^. 
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|)erceived  from  the  maft-head  the  whole  tranfaftion  The 
diftinaiy  with  the  naked  eye,  and  could  alfo  perctive  Q 
a  cloud  of  fmoke  furroiinding  the  Emerald^  which  he  7»'y  t8ih, 
fuppofed  to  be  occafioneH  by  firing  a  gun  to  bring  the 
prize  to.  The  fleet,  he  adds,  were  then  in  fight,  co- 
operating in  the  blockade.  Sir  John  Orde  alfo  thinks, 
from  the  circumfl:ance  of  the  Emerald  having  joined 
ihe  fquadron  previous  to  the  capture,  that  Captain 
Waller  muft  have  been  acquainted  with  the  notification 
made  of  the  intended  departure  of  the  prize.  The 
general  beiring  diftance  of  the  frigates  from  Cadi% 
lighthoufe,  by  the  teftimony  of  thefe  different  wit- 
nefles,  is  flated  to  be  from  two  to  four  leagues,  though 
fometimes  much  nearer;  that  of  the  (hips  of  the 
line  fJFom  feven  to  eight  leagues,  ox  lefs,  as  wind  and 
Weather  permitted.  No  material  deviation  from  this 
general  ftatement  is  to  be  di'covered  in  the  teftimony 
of  the  witneffcs  examined  on  the  part  of  the  aftual 
captors,  except  with  refpeft  to  the  general  bearing  , 

diftance  of  the  fleet  from  the  frigates,  which  is  contended 
by  them  to  be  much  greater.  Yet  even  admitting 
their  ftatement  to  be  correft,  the  principle  upon  which 
this  claim  is  maintained  cannot  be  aSeded  thereby. 
Of  the  general  objefts  of  the  blockade  one  is  admitted 
to  be,  the  detention  of  all  vefl^els  laden  with  Sfanijk 
property,  and  bound  for  the  Spanijh  Weft  Indies :  A 
particular  objeQ:  pointed  out  to  the  attention  of  the 
fliips  engaged  in  this  fervice,  is  the  capture  of  this 
identical  veflel.  The  capture  is  therefore  exprefsly 
embraced  both  .within  the  general  and  particular  ob* 
jed  of  the  afibciation  or  co-operation.— • 

[Sir  John  NichoU — Was   this  a  blockade  of  the 

cxigmy's  veflels  of  war,  or  a  regular  blockade  of  the 

port?  ,This  diftinflion  is  extremely  neceflary,  and 

<  K  2  upou 
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Th«         upon  this  diiFerence  ii  Is  probable  we  fliall  have  id 

oRbSTE  ..   ^^ggjjg  ^g  ^jjg^     ^  regular  blockade  is  ufually  and 

jjy  isth,     formally  notified  ;  it  h  probable,  therefore,  had  any 

'  ^^'        fuch  exifted,  this  prize  might  not  have  attempted  to 

go  out  of  port,  through  a  confcioufneft  of  the  danger 

Ihe  would  incur.     Indeed,  upon  this  material  confide- 

ration  the  judgment  of  the  Court  below  feems  already 

to  have  decided,  and  not  without  reafon.  The  queftion 

in  the  Prize  Court  below  turned  not  upon  the  blockade, 

but  upon  the  nature  of  the  property.     The  veffel  was 

reftored,  though  breaking  this  aflerted  blockade^  whilft 

y       the  cargo  was  condemned.]} 

-—Whether  the  blockade  was  a  regular  and  civil 
blockade,  it  is  for  the  Court  to  determine.     There 

•  appears  to  have  been  uncommon  ftriftnefs  and  atten- 
tion pa\d  to  the  examination  of  all  veflels,  whether 
coming  into  or  failing  out  of  the  harbour,  and  the 
exprefs  orders  under  which  the  blockade  wa^  Com- 
menced, feem  to  eftablifh  the  opinion,  that  fo  far  at 
leall  as  a  trade  in  Spanijh  property  to  the  Spanijh 
fetil^ments  in  the  TVeJi  Indies  (which  is  the  prominent 

«  feature  in  this  caufe),  it  was  a  regular  civil  blockade, 
and  that  this  fpecies  of  trade  was  altogether  inter- 
difted.  So  far,  therefore,  as  relates  to  the  condem- 
nation of  the  prefent  veffel,  there  can  be  no  unfavour- 
'^le  diftinflion  made  whether  this  were,  ftridtly  fpeak* 
ing,  a  military  or  a  commercial  blockade. 

Zieph€n^fameftde.-'--^l\itxt  arc  two  principal  grounds 
upon  which  the  claim  of  the  afferted  joint  captors  may 
be,  with  equal  confidence,  maintained-  Firft,  upon 
the  general  principle  of  co-operation,  which  cannot 
be  in  the  leaft  queftioned,  if  the  fleet  can  be  proved 
at  the  time  in  fight ;  and  fccondly,  upon  the  letter  of 

the 
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the  order  iffued  to  the  aftual  captors  in  common  with         The 
the  reft  of  the  fleet,  to  detain  this  particular  veflel.     ^*°'^^*^' 
With  reference  to  the  firft,  the  evidence  of  Lieutenant     7«6  is»» . 
Mediicoi  of  the  HeBor  is  decifive  ;  and  •though  a  re- 
leafing 'witnefs  (and  fuch  he  appears  to  be)  is  perhaps 
not  the  leaft  liable  to  objefuon,  and  his  teftimony  ought 
to  be  received  with  caution,  yet,  in  his  ftatemcnt  that  the 
fleet  were  abfolutely  in  fight  at  the  time  of  capture,  he 
is  ftrongly  corroborated  by  the  opinion  of  a  moft  unex- 
ceptionable witnefs,  Sir  John  Orde^  who  thinks,  from 
their  relative  fituation,  they  muft  have  been  in  fight.— 

[Sir  W.  Grant. — ^He  ftatcs  the  ground  of  his  opinion 
to  be,  rather  the  general  difpofition  of  the  fleet  and 
frigates,  than  their  adual  fituation^  This  niay  give 
rife  to  a  very  material  diftinflion,] 

—It  muft  be  granted,  certainly,  that  the  general-bear- 
ing diftancc  of  the  fleet  from  fliore,  or  rather  from  Cadiz 
light-houfe,  was  liable  to  great  flu6taations,  fome  of 
the  witnefles  for  the  aftual  captors  ftating  it  to  be  at 
times  from  forty  to  fifty  miles,  whilft  thofe  for  the  ' 
appellants  generally  ftate  it  not  more  than  from  three 
to  five  leagues.  The  fpecies  of  fupport  which  the 
frigates  generally  might  derive  from  this  co- operation, 
it  will  remain  with  your  Lordfliips  therefore  to  decide 
whether  effeSive  or  otherwife,  as  well  as  the  proportion 
of  credit  due  to  the  refpeftive  witnefles.  But  the  part 
of  the  cafe  upon  which  the  appellants  are  mofl:  inclined 
to  rely,  is  the  unity  of  the  enterprize  in  which  all  thefe  - 
veflels  were  engaged.  This  muft  be  decided  upon  prin- 
ciple ;  and  here  I  fliall  refer  your  Lordfliips  to  the  deci- 
fions  in  the  cafe  of  the  Harmonie^  De  Boer^  and  alfo  in 
thatofthecaptureoftheiflandofrr/wV/^7i(tf')-  I»^<>ne  ^Ij^rt^^^^^ 
pf  thefe,an  enterprize  m  which  part  of  the  fleet  feparated  ^'  ^*- 

1^  3  .  from 
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The  Sioddart  and  Harrif$n  for  the  actual  Caftors.'^To 

^^'^*^'       prove  that  fucha  co^-operation  did  notexiftat  the  tune 
ji^fy  i8ih,     very  little  will  be  neceflary  on  our  part.     Upon  the 
''       fads  of  the  cafe  already  (tated,  as  coniidered  fepa- 
rately  from  the  authorities  cited,  there  feems  to  re* 
main  little  doubt  that  the  capture  was  made  without 
any  co-operation  as  to  that  precife  objeQ:,     The  co* 
operation  admitted  is  evidently  for  very  different  pur- 
•     pofes.     The  principle  upon  which  this  claim  mufl 
fall  to  the  ground  may  be  drawn  from  the  decifion  of 
the  Judge  of  the  High  .Court  of  Admiralty  in  thecafi^ 
(*)  Kobinfon's   of  the  Vryhctd  {a\  taken  in  the  engagement  between 
Kcpo»r.^voj.  z,  ^^dmirals  Duncan  and  De  Winter.     The  docVrine  of 
conftruAive  affiftance  was  here  very  fairly  tried ;  ancj 
as  the  claimant's  (hip,  the  Vejial^  was  admitted  to  have 
been  fent  to  procure  the  affiftance  of  Admiral  DuncnH 
?md  the  remainder  of  his  fquadron,  for  the  purpofe 
of  ^gaging  the  enemy,  the  claim,  as  far  as  it  de- 
pended on  joint  entcrprize,  may  be  fuppofed  equally 
admiffible  with  the  prefent ;  yet  here  the  allegation 
was  abfolutely  rejected,  and  the  parties  not  permitted 
to  go  into  the  proof.     In  this  decifion  particular 
(i)Lordi,i74o.  reference  alfo  was  mad«.tQ  the  cafe  of  the  Mars  (&), 
where  a  ftill  ftronger  claim  on  the  principle  of  joint 
enterprize,  as  well  as  co-operation,  was  rejeded.    In 
direft  violation,  th^n,  of  the  authority  of  this  Judge,  you 
t  are  nowcalled  ppon  to  extend  the  effed  and  meaning  of 

conftruftive  a4&ftance,  fo  as  to  include  the  prefent 
claimants*  The  capture,  it  is  contended,  was  made  ia 
compliance  with  the  order  of  Earl  St.  Vincent  to  continue 
the  blockade,  and  be  particularly  attentive  to  intercept 
all  enemfs  veffels  paffing  to  or  from  the  Spanijh  Weft 
Indies  an4  Cadiz^.  This  caiyiet  be  fuppofed  to  include 
the  detention  of  a  JD^wj^veffel  laden  with  property  docur 

meDte4 
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mcnted  as  neutral.     Such  was  the  prize.     This  order     ,    The 
refers  not  to  her.     The  order,  or  rather  notice,  by  Sir 


JobnOrde^  never  reached  the  captors :  it  therefore  forms  7«(v  i8»*»i 
HO  part  of  the  cafe.  In  the  cafe  of  the  Generoux  (^ ), 
the  claim  of  joint  capture  was  fupported  on  feveral  ^'^  w*'J4- 
diftinft  grounds — the  intelligence  given  refpedting  the 
prize  to  the  aftual  captors,  conjoint  enterprize,  and 
aftual  co-operation.  The  fleet  had  been  fo  difpofed, 
that  the  enemy  with  her  convoy  could  not  poffibly 
get  into  Malta ;  and  means  were  taken  to  drive  thefe 
veflbls  into  the  hands  of  the  adual  captors.  Thus 
thefe  veflels  appeared  to  be  acting  under  the  fame 
commander,  and  co  operating  for  a  Ipecific  purpofe,  , 
of  which  the  claimants  were  the  abfolute  apprizers, 
yet  your  Lordfhips,  without  hefitation,  decided  againfl 
the  admiffibility  of  the  claim.  In  the  cafe  of  the 
Kinders  Kinder  (b)j  although  xht  Defiance  was  only  {!')^^^*t^^v 
five  leagues  from  UAigle  at  the  time  of  the  capture, 
which  was  made  without  chafe,  and  in  a  thick  fog,  the 
claim  was -alfo  confidered  without  fuffident  foundation. 
In  die  Vrow  Confianfta  (r%  decided  in  February  laft,  it  ^•^  ^""^^ 
was  held,  that  a  claim  to  joint  capture  could  not  be 
fupported,  except  the  capture  arofe  out  of  theexprefs 
object  for  which  the  parties  had  beep  aflbciated  or 
united.  As  far,  therefore,  as  authority  can  go,  the 
daim  of  the  prefent  parties,  ,  admitting  the  ana- 
logy, is  abready  decided  againft  upon  the  clearefl 
principle.  Upon  the  matter  of  fa£k  we  have  to  ob- 
ject, that  the  blockade  was  never  intended,  to  be  a 
commercial  blockade.  With  refpefl:  to  this  particular 
veffel,  it  is  faid,  however,  to  have  embraced  that  object. 
The  notice  mentioned  is  the  fole  proof  of  fuch  an  inten- 
tion. Captain  Waller  does  not  admit  he  ever  received 
any  intimation  of  this  intention.  Yet,  even  if  he  had, 
the  cafe  of  the  Oeneroux  would  have  overthrown  any 
^  claim 
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The        claim  on  the  principle  of  previous  intelligence,  as  in  that 
KoiDtTiRir.  jj^fjj^j^^^g  extraordinary  notice  had  been  given,  and  con- 


jir/x  i8tb,     fiderable  co-operation  afforded.     A  falvage  intereft, 
,  s  J*^^  .    which  is  mentioned  i^  the  cafe  of  the  Frank/in  (a),  had 
Kepurt.,  ▼0I.4.  been  let  up  by  a  Briiijh  Ihip  on  the  circumftance  of 
pjgc  150.         apprizing  a  Spanijh  veffel  (bound  from  New  Orleans  to 
SourJeauXf  and  ignorant  of  the  exifting  hoflilities)  of 
the  danger  fhe  was  about  to  incur  j  here  your  Lordfliips 
iS)  n  NaTarro  ^bought  fit  to  dccidc  agaiuft  admitting  the  claim  {b)f 
Admiralty,     *  on  the  authority  of  which  judgment  it  has  fince  been 
-^LoIdi/jJ^^' held,  that  the  claim  of  military  falvage  cannot  be 
i«i95*       fuftained.     It  is  altogether  unneceffary  to  argue  this 
cafe  on  general  principles  of  policy  or  the  intereft 
of  the  fervice }  it  muft  be  too  apparent,  that  to  admit 
thefe   claims  lightly  would  be  injurious  to  the  in- 
terefts,    deftructive   of  the  characteriftic  strdour,  of 
the  navy,  and   productive  of  endlefs   futile  litiga^ 
tion.     There  would,  in  fuch  a  cafe,  be  no  end  to 
claims  of  this  defcription ;    and  the  Court  might, 
with  equal  propriety,  extend  the  right  of  joint  cap- 
ture in  every  inftance  to  the  whole  collective  navy, 
and  thus  take  away  the  ftrong  flimulus  of  individual 
intereft,   which   it  has  hitherto  been    the    primary 
object  of  legiflative  enactment  to  excite  and  render 
fecure.     It  is  only  neccffary  to  add  the  circumftances 
attending  this  vcflers  adjudication,  and  the  length  of 
time  which  afterwards  tranfpired  previous  to  any  claim 
introduced  on  the  part  of  the  appellants.  This  vcflel  was 
carried  into  Gibraltar  immediately  after  the  capture, 
and  reflored  ;  the  cargo,  on  further  proof,  was  con- 
demned.    No   claim  whatever  was  then  fet  up  of 
joint  capture,  althongh  the  whole  fleet  were  apprized 
of  the  intended  adjudication.     Nor  was  it  until  up- 
wards of  three  years   afterwards  that  fuch  a  claim 
was  fet  up  by  tlu  fVunior  and  Hector  as  having  been 

in 
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la  fight ;  and  more  than  five  years  after  that  this        The 
claim  was  introduced  on  the  part  of  the  fleet,  as     ^^°"*^'^*^ 
jointly   co-operating*      Several,   however,    of  thefe    >6^iSth, 
latter  claimants  have  fince,  in  defpair,   withdrawn  ' 

their  claims.  Thefe  confiderations,  added  to  the 
ftrong  authorides  cited  againfl  the  conftrudive  prin* 
cipie  contended  for,  will  no  doubt  Csidsfy  your  Lord- 
fliips  that  no  fuch  claim  can  fairly  be  maintained  on 
either  motives  of  policy  or  ftrid  equity. 

Swaby  in  Reply  dated,  he  was  willmg  to  drop  alto-< 
gether  the  term  blockade  in  the  prefent  inftahce,  and 
merely  denominate  it  a  fervice  whofe  principal  objedt 
appeared  to  be  the  detention  and  bringing  up  of  all 
Teflels  forexamination,in  which  all  the  fcveral  claimants 
were  co-operating  by  exprefs  orders.  The  cafes  alluded 
towerenotanalogous«  In  the  Vrybeid  the  claimants 
were  employed  on  a  detached  fervice*  In  the  Gene^ 
rcux  an  order  had  alfo  been  iflued  for  a  detached  fer-* 
-^ce ;  thq  body  of  the  fleet  continually  changing  day 
after  day,  fo  tiiat  no  difUiifi:  claim  could  be  fairly 
made  out  for  any.  I^  the  El  Navarro^  the  claim  to 
Jalvage  was  juftly  refected,  as  not  founded  on  the 
only  proper  and  general  ground  of  fuch  application 
pro  Gpere  et  labore.  No  fuch  averment  could  be  there 
made  with  truth.  The  only  remaining  qucftion  before 
the  Court,  therefore,  was,  whether  this  capture  was  a 
feparate  fervice,  independent  of  the  purpofe  of  ge^ 
serai  afTociadon.  The  latenefs  of  the  introdudion 
of  the  claim  for  the  remainder  of  the  fleet,  he  added, 
was  merely  owing  to  the  inattention  of  the  perfon 
cntrufted  with  that  charge. 

Judgment. 
Sir  Pf^.  Grant. — Upon  the  authority  of  the  cafes 
wiuch  h^ve  been  cited^  a  principle  appears  to  have 

been 
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The        bean  eftablifhed  perfedly  juft  and  confident  \^th  th* 
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interefts  and  Welfare  of  the  fervice.     Where  a  capture 
j»fy  i9th,     is  ftridly  made  in  aflbciation,  the  parties  fo  aflbciated 
fiiall  be  admitted  to  fhare.     We  are  no'w  called  updil 
to    extend    this   principle   to    a  Ycrj    coniiderable 
•  length  indeed,  and  give  an  extremely  vague,  coaftruc* 

tive  meaning  to  the  term  aflbciation*  We  can* 
not,  however,  go  the  length  neceflarily  requifite 
to  include  the  prcfent  claim*  There  certainly  appears 
to  have  been  a  joint  enterprize  undertaken  between 
the  captors  and  the  appellants  J  but  this  was  exprefely 
•  limited  to  a  precife  objeft,  nartiely,  a  military  block' 
ade.  The  prdceedings,  therefore,  in  the  Court  be- 
low turned  not  upon  a  breach  of  blockade,  but  , 
upon  the  queftion  of  property.  A  breach  of  block- 
ade was  not  imputed  to  her ;  (Ke  was  therefore  re- 
ftored  as  neutral  property.  The  cargo  alone  was 
condemned,  and  this  upon  further  proof,  as  td  pro-* 
perty  folely ;  which  could  not  have  been  tjie  cafe^ 
had  the  coming  out  of  pott  been  part  of  the  drime 
imputed,  for  in  fact  this  was  admitted  by  the  parties. 
The  fole  queftion  upon  which  this  cafe  muft  be 
decided,  and  which  has  therefore,  in  the  courfe  of 
the  argumenl^een  principally  attended  to,  is  whether' 
It  is  fufEcient  to  cftablifh  a  right  to  fhare  on  the  part  of 
alTerted  joint  captors,  that  the  capture  fkall  take  place 
during  the  time  of  a  joint  ^enterprize.  Upon  this  wc 
are  decidedly  of  opinion,  that  it  is  not  fufEcient  a 
joint  enterprize  fliall  exift  at  the  time,  except  it  ex- 
prefsly  refer  to  the  capture  in  queftion,  or,  in  other 
words,  that  the  capture  grow  out  of  the  purpofe  and 
object  for  which  the  parties  have  been  united,  and  be 
the  joint  produce  of  an  actual  co-operation^  and  the 
object  of  tfiiion.  We  therefore  confirm  the  fentence 
appealed  from,  and  reject  the  claim  on  the  part  of 
the  remainder  of  the  fleet* 


REPORTS 
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£^ore  the  moji  Noble  and  Right  Honourable  the  Lordk 
Comtniftoners  of  Appeals  in  Prize  Caufes. 


LltTLE  WILLIAM,  Bf.owK,  Mafler.  '        Av.»4th.«o^ 

^HlS.veffel  with  her  cargo  was,  on  the  23d  No-  Blockade  of  the 
vember  1807    condennied  by  the  Judge  of  the  SJllX 
High  Court  of  Adnuralty  as  failing  in  wilful  violation  g^ontytheOwn. 
of  a  notification  of  His  Majefl:y*s  Principal  Secretary  thlv°ff"bcruir- 
of  State,  iffued  on.  the  nth  March  1807,  declaring  Kl'^tt'"" 
the  rivers  Elbe,  Wefer,  and  Em  in  a  ftate  of  block^  hiitX*^*' 
ade.     From  this  fentence  the   mafter,  claimant  of  F"^''"F"°f 
the  fhip  for  Jacob  Sperry  of  Philadelphia^  and  Georze  '^«""'"  «^« 
Salkeld,  Merchant  of  !,.«</,„,  claimant  of  the  cargo,  vThl  ^^er"" 
as  the  property  of  feveral  American  merchants,  ap-  rel^^olZth 
pealed.     On  the  21ft  November  1808  the  claim  of  °f'''e''>«^'='«*«' 
William  Lyman  Efq.  Conful  General  of  the  United  intention  efta- 
States  of.  America,  was  exhibited  for  the  Ihip  and  cargo  "^iTcargore? 
as  American  property.     An  appearance  on  behalf  of  Kon^S::ik 
the  captor  was  accordingly  given,   and  the  appeals  i^*^*^ 
aiHgned  for  fentence. 

^°^''^  L  Dallas 
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The  Hallos  and  Jennerfor  the  Captor. — ^The  fentenw  ^ 

-wtwAM,     condemnation  palTed  on  this  veflel  and  cargo  in  the* 


court  below  appears  to  have  been  grounded  as  well 
./r<w.»4  ,1  09.  ^p^^  ^^  numerous  culpable  kiconfiftencies  in  the  oral 
and  documentary  evidence  eichibited  in  the  caufe,  a^^ 
upon  that  eftabliflied  principle  of  general  law  fo  re* 
peatedly  recognized  by  an  uniform  feries  of  decifions 
both  in  this  and  other  courts  of  prize,  that  no  neutral 
fliall  be  permitted,  after  having  been  apprized  gene* 
rally  of  the  exiftence  of  a  blockade,  to  fail  to  the 
mouth  of  the  blockaded  port    for    the  purpofe  of 
afcertaining  there  whether  fuch  blockade,  afttially* 
cxifts.     Were  fuch  a  praftice  permitted  the  inmie- 
diate  confequences  would  be,  that  neutrals  would 
be  too  ftrongly  induced  to  forget  moral  obligation 
in  the  profpeft  of  increafed  advantages  arifing  from 
a  trade  with  interdifted  ports,,  and  that  a  fyftem  of 
fraud  and  artifice  would  be  reforte<i  to  for  the  pmv 
pofe  of  eluding  the   vigjlance  of  blockading  fqua- 
drons,  and  flipping  into  fuch  ports  in  the  darknefsf 
of  the  night,  or  under  other  circumftances  favourable 
to  a  fimilar  deiign.     The  mafter  dates  in  his  depofitioa 
that  the  deftination  of  this  veflel  was  for  Hamburg 
unlefs  that  port  were  blockaded,  in  which  cafe  flie  was 
to  proceed  to    Tonningen.     The  mate  and    feameiL 
examined  fay,  only,  that  they  had  been   informed 
by  the  mafter  that  fuch  was  her  deftination.     'This 
circumftance  certainly  induces  fufpicion,  as  the  let- 
ters on   board  are  all  found  direftly  addreffed  tor 
perfons  refiding  in  Hamburgh  and  the  veflel  herfelf  is 
configned  to  Mr.  Vogel^  a  merchant  of  that  city.     One 
of  thefe  letters  mentions  that  the  writer  (one  of  the 
Slippers  of  this  cargo)  "  learns  with  great  regret  that 
*^  a  blockade  has  been  impofed  by  the  Englijh  on  the 

^  ^verft 


HIGH  COURT  OF  APPEALS. 


«43 


XC 


rivers  Elbe  and  Weferj  as  it  is  probable  they  will  not        Tftia 
relax  in  purfuing  this  mode  of  retaliation  for  a  con-     wiluak. 
fiderable  laigth  of  time."     No   doubt  therefore  ■■* 

cxifts  that  the  parties  were  aciquainted  with  the  exift-*  iVw-Mtn^^soji 
ence  of  the  blockade,  and  even  with  the  probatility 
of  its  continuing  much  longer  than  after  the  arrival  of 
this  veffel  in  Europe.     In  the  preparatory  ejcamination 
of  the  mafter  he  does  not  fcruple  to  Hate  that  the 
whole  of  the  papers  on  board  relating  to  the  fliip  were 
delivered  up  to  the  captor  after  the  capture  j  yet  in  his 
fubfequent  affidavit  in  fupport  of  the  claim  he,  alluding 
to  a  certain  letter  to  be  found  in  the  papers  in  this 
caufe,  purporting  to  be  the  letter  of  inftrudions  from 
'the  owner  Sperry  to  him  refpedting  the  management 
and  condudt  of  the  fhip,  avers  that  he  received  this 
letter  from  Sperry  at  the  time  he  commenced  this 
Toyage ;  that  it  was  on  board  when  the  capture  was 
made,  but  that  he  did  not  deliver  it  up  with  the 
ether  fhips  papers,   conceiving  it  unneeeflary  fo  to 
do.     This  muft  be  confidered  an  inftance  of  the 
groffeft  fraud  in  an  experienced  mafter.     Upon  this 
imperfeft  evidence  the  judge  ordered  the  caufe  to 
ftand  over  in  order  to  give  time  to  the  mafter  to 
explain  the  nature  of  the  inftruftions  he  had  received 
with  refpeft  to  the  place  at  which  the  enquiry  was  to 
be  made,  relative  to  the  aftual  blockade  of  the  river 
Elbe.   Two  affidavits  were  introduced;  Thefirftfwom 
by  the  mafter,  in  which  he  depofes,  that  he  had  on 
two  former  voyages,  with  a  fimilar  contingent  defti- 
nation   to  Hamburgh   if  not  blockaded,  failed  with 
orders  to  obtain  the  neceflary  information  as  to  the 
blockade  of  the  Elbe  at  Heligoland^  where  he  was 
under  the*neceffity  of  calling  at  all  events  for  a  pilot 
that  being  the  only  place  for  procuring  one  either  for 
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The        the  Elbe^  the  Wefery  or  the  Eyder^  as  the  infurance  h 
\vi"i.i1m.     otherwife  void  in  cafe  of  accident,   fuch  navigation 
being  conlidered  pilots  water.     In  both  thef^  Voyages 
he  proceeded  to  Heligoland,  near  which  he  fell  in  with 
Britijh  cruifers,  which,  after  indorfing  his  papers,  per- 
mitted him  to  proceed  to  Tonningerij  Hamburg  being 
then  alfo  blockaded :  And  referring  to  the  letter  of 
inftruftion  before    mentioned,   wherein   the    o^Tier 
writes,  "  if  you  fliould  afccrtaitt  aad  obtain  permiflion 
**^  to  proceed  to  Hamburg  from  the  cruifing  veffel  at 
*'  the  entrance  of  the  Eyder,  you  will  pleafe  proceed,*' 
he  dcpofes  that  he  believes  the  fame  arofe  from  the 
owners  having  been  informed  at  Pbiladelphia,  (where 
it  was  generally  Known  at  the  time  of  the  Little  Wil^ 
Ham's  departure  from  thence,)  that  leave  had  been 
given  by  one  of  His  Majefty's  (hips  forming  the  block- 
ading fquadron  to  the  American  fhip  Temperance  to 
proceed  to  Gliukjladtj  a  Danijh  town  on  the  Elbe,  not- 
withftanding  the  blockade  of  the  faid  riven   He  believes 
it  was  his  owners  intention  that  he  fhould  firft  proceed 
to  Heligoland  for  the  purpofes  mentioned,  nor  fhould 
he  have  attempted  to  proceed  to  Hamburg  unlefs  he  had 
received  information  there,  that^no  danger  would  there- 
by be  incurred,  and  that  the  blockade  had  been  relaxed 
or  difcontinued :  his  courfe,  he  obferves,  whether  ta 
Hamburg  or  Tonningen,  was  the  fame  until  he  arrived  at 
Heligoland,     The  fecond  affidavit  is  made  by  Sperry^ 
the  owner's  brother,  wTio  ftates  therein^,  that  being  at 
Hamburg  on  the  comm.ercial  conGems  of  his  brother, 
he  received  advice  that  this*  veffel  would-  fhortly  fail 
for  Tonningcn ;  whereupon  he  began  to  prepare  a  re- 
turn cargo  for  her,  which  he  difpatched  partly  by 
•  land  and  partly  by  water  to  Tcnningen^  where  it  re- 
mained 


jypi'.24tii,i8o9« 


HIGH  COURT  OF  APPEALS.  .    I45 

nrained  until,  being  difappointed  by  the  veflePs.  not         Tiie 

arriving  at  Tonningcn^  he  put  thefe  goods  on  board     w/lliam. 

other  Aimrican  veffels.    No  veflel  in  which  his  brother 

'was  concerned  had,  during  its  continuance,  attempted 

to  violate  the  blockade  of  the  £/&?,  and  from  infpeft- 

ing  his  brother's  letter  he  ftatcs,  he  is  perfeftly  f?.lif- 

fied  it  was  his  brother's  intention  to  direcl  the  mailer 

to  proceed  to  Tonningen^  unlefs  he  fhould  learn  at  the 

mouth  of  the  Eyder^  from  any  Englijh  veflel  cruizing 

there,  that  the  blockade  of  the  Elbe  was  raifed ;  and 

that  finally,  in  all  the  various  fhipments  his  brother 

had  made  to  that  part  of  Europe,  no  veflel  in  ^hich  he 

had  any  concern  had  ever  broken. the  blockade  of  the 

Elbe.-^Oii  this  parol  and  written  evidence  the  court 

below  having  maturely  deliberated,  condemned  the 

fhip  with  her  cargo  as  failing  to  a  port  in  blockade 

with  intent  to  afcertain  at  the  mouth  of  the  blockaded 

port,   whether  fuch  blockade  in  hQ,  exifl:ed.     The 

propriety  of  thisfentence  will  appear  from  a  review  of 

the  evidence  exhibited  in  the  caufe.    For  a  confiderable 

time  the  mafl:er  admits  he  had  been  engaged  in  fuperin*- 

tending  different  veflels  in  which  the  owner  of  the  fliip 

in  queftion  ha4,  laden  goods,''all  which  veflels  he  admits 

failed  with  fimilar  contingent  deftii3iations,and  continued 

to  profecute  that  deftination  until  they  were  warned  by 

Britijb  cruizers  not  to  attempt  to  ^nter  tbe  Elbe.     The 

prefent  voyage  is  admitted  to  be  the  third  of  the  kind ; 

and  there  can  be  little  doubt  entertained,  from  the  per- 

feverance  difplayed  in  this  fort  of  uncertain  defl.ina- 

tion,  that  had  circumfl:ances  proved  favourable  in  any 

of  thefe  voyages,  the  mafter  would  have  endeavoured 

to  defeat  the  intention  of  the  blockading  fquadron, 

sgid  confulted  the  fecret  wiflies  and  obvious  intetell 

#f  the  proprietor.    The  principle  of  law  with  refpeijt 

L3  to 
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The        to  blockaded  ports  is  perfeftly  well  defined  and  gene- 
Wi^uAM.     rally  imderftood.     On  this  principle  any  veflel  failing 
from  one  European  port  to  another,  knowing  h  to  be 
in  a  ftate  of  blockade  at  the  time  of  her  departure, 
would  neceflarily  be  fubjefl:  to  condemnation :  A  re* 
taxation  of  this  principle  has  been  confidered  expe- 
dient as  to  Affierican  veflels,  on  account  of  their  ex- 
treme diftance  from  the  feat  of  war,  and  the  impoffi- 
bility  of  obtaining  immediate  information  of  the.aftual 
ftate  of  the  Ports  of  Europe  at  the  time  of  fettmg  fail. 
They  are  therefore  permitted  to  proceed  with  a  con- 
tingent deftination  for  fuch  ports.     But  it  has  always 
been  held  that  the  mailer  muft  procuffe  that  informa- 
tion with  refpefk  to  the  aftual  exiftence  of  the  blockade 
which  is  neceffary  to  regulate  his  determination  before 
he  arrives  at  the  mouth  of  the  port  fuppofed  to  be  in 
a  ilate  of  blockade.     And  eveiy  deviation  from  thi« 
judicious  and  neceflary  reftraint  impofed  on  veffel« 
foiling  with  contipgent  deftinations  has  been  uniformly 
pu^iifhed  by  condemnation.     It  is  further  required, 
that  in  all  contingent  deftinations  the  fliip*s  papers 
muft  fairly  and  explicitly  ftate  the  contingency  itfelfc 
The  firft  feft  to  be  complained  of  in  this  cafe  is,  that 
there  has  not  been  a  fair  difclofure  of  her  deftination 
in  the  ftiip's  papers.     In  the  inftru£tions  the  veffel  is 
configned  to  Vogelj   refiding  at  Hamburgh  and  the 
mafter  direfted  to  afcertain,  from  the  cruizing  veffel 
at  the  mouth  of  the  Eyder^  whether  the  blockade  in 
fea  exifted,  and  alfo  to  obtain  permiflion  to  enter  the 
Elbe  if  blockaded.     On  the.  face  of  thefe  inftrudtions 
therefore,  it  will  evidently  appear  the  mafter  was  to  do 
that  which  in  point  of  law  he  could  not  do  without 
fubjefting  the  veffel  to  condemnation ;  fince  the  cruiz- 
mg  veffel  mentioned  can  mean  9o  other  than  one  of 

th» 
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the  veffels  engaged  in  maintaining  that  blockade.  That       /^^^ 
fuch  was  the  intention  of  the  owner  is  diftinftly  to     wilham. 
be  inferred  from  the  affidavit  of  his  brother  Frederick  " 

Sperryy  to  whom  this  veffel  was  in  part  mtended  to  have     ^**^^ 
been  configned.     This  affidavit,  though  introduced  for 
the  purpofe  of  explaining  favourably  the  mftruftions 
to  the  mailer,  admits  the  fa£t  that  the  enquiry  was  to 
have  been  made  at  the  mouth  of  th6  blockaded  port. 
And  notwithftanding  the  matter's  pofirive  and  rdterated 
affertion  that  it  was  abfolutely  neceflary  he  fliould  call 
at  Heligoland  for  a  pilot  as  well  as  to  obtain  every  poffir 
blc  intelligence  refpefting  the  adual  fbte  of  the  pojt  of 
Hamburgh  the  affidavit  of  Mr.  F.  Sperry  makes  no  men- 
tion whatever  of  this  afferted  neceffity  for  touching  at 
Heligolandy  though  all  parties  muft  have  been  aware 
how  extremely  material  it  might  prove  to  eftablilhthis 
point.  The  letter  of  the  ©wner  to  Vogel  cannot  but  have 
confiderable  weight  in  deciding  what  was  the  intended 
deffination  of  this  veffel.     In  this  letter  he  configns  to 
his  care  the  interefts  of  the  veffel,  and  in  exprefe  terms 
taentions  that  all  paffengers  from  Hamburg  to  Phila^ 
delpbia  (hall  pay  at  Hamburg  each  30  guineas,  adding 
«*  the  whole  primage  of  5  per  g  from  this  to  Hamburg 
**  you  will  pleafe  to  pay  the  captain,  and  from  Ham-^ 
**  burg  here  he  is  to  have  a  fimilar  allowance  on  the 
*^  whole  freight  payable  here."     Upon  the  admiffion 
therefore  of  the  claimant  and  others  equally  interefted 
in  the  fuccefs  of  this  voyage,  it  muft  J^e  inferred  that 
the  real  deftination  of  this  veffel  was  for  the  port  of 
Hamburgh  with  an  intention  to  elude  the  blockading 
fquadron  if  poffible,  or  if  unfuccefsful  in  this  attempt, 
(he  was  through  conftraint  alone  to  alter  her  courfe  for 
Tonningen^    No  fatisfaSory  excufe  or  apology  can  be 
offered  by  the  owner  for  the  iaftrufUons  which  he  him- 
'  .       X  4  '  felf       ' 
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lU        felf  gave  to  the  mafter,  fince,  were  it  actually  the  inteii- 
w'i'luam.     tioh  of  the  owner  that  fuch  enquiry  fhould  have  been 
^  made  at  He/ige/and,  there  would  have  been  in  this 

01.34:^,1809  jj^(^3j^^^  jjQ  neceflity  for  the  veflers  bearing  up  for  the 
Elbe.  All  uncertainty  would  hsCve  been  removed  before . 
flie  had  proceeded  fo  far  on  her  voyage,  and  aftipg  upon 
the  authentic  information  to  be  derived  there,  no  danger 
coald  have  arifen  to  the  veffel  had  it  been  in  the  cois 
templation  of  her  owner  to  profecute  a  legal  and  juftin 
fiable  voyage.  With  refpeft  to  the  claim  interpofed 
by  the  American  conful,  it  is  prefumed  no  fuch  elaim 
caniiow  be  argued,  as  it  will  be  found  to  refer  to 
various  documents  not  now  before  the  court,  but 
wiiich  have  been  very  irregularly  introduced  along 
with  the  papers  in  this  caufe,  apd  printed  ia  the  form 
of  an  additional  appendix. 

Adams  ftated  that  he  had  bedH  applied  to  on  the  part 
of  the  Conful  of  the  American  Government,  to  fupport 
a  claim  for  this  fhip  and  cargo  as  the  property  of  Amerir 
can  citizens.  The  papers  alluded  to  had  been  intro^ 
duced  fo  r  the  purpofe  of  authoriiing  and  fupporting  thif 
application. 

By^  the  C<mrU — All  thefe  different  goods,*  together 
trith  tlie  veffel  itfelf,  have  been  each  fpecifically  claimed 
as  thg  property  of  various  individuals.  No  other  claim 
cajx  therefore, be  heard  with  refpeft  to  "this  property. 
It  feems  rather  as  if  the  claim  ware  neceffary  for  the 
purpofe  of  fanaioning  the  introdudion  of  thefe  papers* 
very  irregularly. 
• 

Arnold  for  the  claimants. — ^It  is  a  ftrlking  feature  in 
theprefent  cafe,  that  this  veffel  being  captured  off  th^ 

Start 
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Start  Pointy  nothing  can  be^  urged  againft  her  except  a        th» 
poilible  intention  to  defeat  the  purpofes  of  the  blockade,. 
On  this  prefumption,  which  is  certainly  one  that  (hould 
not  be  lightly  taken  up,  the  whole  argiunent  for  the  A'**.*4d>.i8o^ 
captor  is  founded.     The  peQuliar  fitiiation  of  neutrals  in 
the  neighbourhood  of  the  rivers  Elbe  dxidWe/er  during 
different  periods  of  the  war^  has  fumifhed  a  principle 
upon  which  the  orders  of  His  Majefty  in  council  refpeft- 
iHg  fuch  neutrals  have  ufually  proceeded,  and  upon 
which,  no  doubt,  the  court  will  now  be  difppfed  to  aft 
with  refpeft  to  the  veHpl  claimed.    Several  of  the  orders 
iiTued  at  various  periods  during  the  prefent  war  relative 
to  the  blockade  of  theEUe  ftate  each  as  a  preamble,  that 
iiich  order  has  been  confidered  neceffary  on  acc6*mt  o£ 
the  occupation  of  the  neighbouring  towns  and  the  banks  . , 
of  this  river  by  the  enemies  of  Great  Britain.     ThcL* 
orders  for  a  blockade  have  been  temporiry,  and  ia 
general  withdi'awn  as  foon  as  the  caufe  cf^fed  and  the 
French  troops  yithdrew  from  the  fliores  of  thafe  river. 
N©  intention  therefore  appears  on  tjie  part  of  His  Ma- 
jefty to  reikia  the  trade  of  Hamburg :  No  fuch  obje^ 
was  in  the  contemplation  of  any  of  ihefe  prohibitory  or* 
A^s.,  and  we  find  th«t  the  merchants  oi  Hamburg  were 
permitted  notwithftanding  to  carry  dti  their  trade,  fo 
f^r  as  it  did  not  interfere  with  the  direct  purpofe  of  the 
blockade.     Even  this  reftriflion  was  removed  when  *' 
the  caufe  ceafed ;  but  as  foon  as  ibreciu'red,  the  block* 
ade  was  renewed  and  made  to  iaclude  all  the  ports  from 
theTe  rivers  tp  the  harbour  of  Brcjh    Yet  even  in  pui% 
Ibing  this  rigorous  fyftem  wth  refpeft  to  the  trade  of 
thefe  neutral  cities,  a  modification  or  relaxation  took 
placeV^<^H  removed  all  unneceilaryreftraints,  and  from . 
the  frequent  inftances  difplayed  of  a  difJ)ofitioft  on  the 
|iart  of  His  Majeily's  Government  to  i^4^  t^^^  ^^ 

^elTed 
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nu        treflfed  people,  there  can  b^  no  doubt  jentertained,  that 
WiLUAM .     could  their  trade  be  carried  on  in  any  other  way  that 
■  might  be  pointed  out,  which  Ihould  not  have  interfered 

j^M^.a4tb>ito9.  ^^  ^g  known  purpofes  of  Great  Britain  for  cutting 
off  the  refources  of  the  enemy,  fuch  mode  of  carrying 
on  their  trade  would  have  been  permitted,  if  not  pro* 
tefted  and  encouragedby  this  country.  This  wellknown 
relaxation,  which  permitted  the  communication  between 
thefe  towns  along  the  Flats  or  Watten^  naturally  Ifeids  to 
this  inference  amongft  others,  that  for  an  American  to 
continue  his  coraiefdons  -mthtiamburg  was  not  thought 
inconfiftent  with  the  general  views  of  Great  Britain^  or 
hoftile  to  the  purpofes  of  the  blockade.  The  cafe  of  the 
claim^its  cannot  therefore  be  injured  by  admitdng  that 
the  ^^;7^^/ nature  of  their  trade  was  direft  to  Hamburgh 
and  that  in  the  prefent  inftance  it  was  their  intention  to 
have  entered theport  oi  Hamburg  though  aftually  block- 
aded, had  any  fafie-condud  or  penniflion  been  granted 
by  perfons  authorifed,  as  they  had  been  informed  wa^ 
Ae  cafe  when  a  iimilar  application  had  been  made  by  Ae 
American  fliip  Temperance j  for  penniflion  to  proceed  to 
Gluckftadt  on  the  fame  river.  The  circumftance  of  the 
veffel's  being  configned  to  Vogel,  refiding  at  Hamburgh 
cannot  fairly  be  faid  to  induce  a  fufpicion  that  her  deftiv 
nation  was  absolutely  for  that  city.  It  feems  to  have  been 
tile  intention  of  the  parties  to  have  innocently  traded 
with  their  accuflomed  confignee^and  fhould  the  veiTel  be 
*  ultimately  obliged  to  enter  the  port  of  Tonningen  th^ 

concerns  of  thefe  parties  would  probably  have  been  as 
judidoufly  managed  as  by  a  confignee  at  Tonningen^ 
fince  tfaediftance  between  thefe  towns  is  inconfiderable^ 
and  the  communication  frequent.  The  general  rule 
cf  blockade  has  been  fairly  laid  down,  and  the  excep* 
tion  in  &vottr  ai  Ameriean  neutrals  k^xo^  to  b^  fgunded 
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eafed  hardfhip  they  muft  labour  under  were 

_  ait  deftinarion  pennitted,  as  from  their  ex-* 

treme  diftance  from  the  feat  of  war  the  blockade  muft 


m  the  increafed  hardfhip  Aey  muft  labour  under  were        Th* 
no  contingent  deftmation  permitted,  as  from  thdr  ex-*     wicliam. 


laft  longer  as  againft  them  thin  EuropeMn  neutrals,  nor    '••*^*'' 
could  they  ^er  avail  themfelves  of  thofe  frequent  Ihort 
interruptions  of  the  blockade,  of  whofe  commence* 
ment  they  could  only  be  apprized  at  the  moment  they 
had  concluded.  To  obviate  the  numerous  frauds  which 
it  was  apprehended  might  be  reforted  to,  were  the  perv 
miflion  to  fail  with  a  contingent  deftinatioii  not  accom-* 
panied  with  definite  rules  for  the  purpofe  of  obtaining 
accurate  information  as  to  the  flate  of  the  port  fuppofed 
in  a  ftate  of  blockade,  it  is  required  that  veffek  of  thi$ 
defcription  fhall  make  enquiry  and  afcertain  the  ftate  of 
fuch  porttf/  ^y^  and  permitted  place^  and  in  a  fafi 
fmd  permitted  manner ;  and  to  fhew  that  they  enter- 
tain no  difpofition  to  elude  the  blockade,  it  is  particu- 
larly neceffary  that  fuch  enquiry  fhall  not  be  attempted 
to  be  made  at  the  mouth  of  the  blockaded  port.   This 
reftridion  is  confined  to  the  mouth  of  th€  port  block* 
aded  and  to  the  blockading  fquadron  as  at  its  mouth  ; 
and  when  it  is  required  that  neutrals  are  not  to  enquire 
of  the  aftual  ftate  of  a  port  fuppofed  to  be  in  blockade, 
at  its  mouth,  it  is  not  intended  to  make  the  enquiry 
of  the  blockading  fquadron  in  itfelf  unlawful,  or  a 
fuffident  caufe  for  the  condemnation  of  the  vefTeL 
Crrcumftances  might  arife  to  render  this  almoft  un- 
avoidable, or  at  leaft  perfeftly  juftifiaBle ;  for  it  can- 
not be  contended,  had  the  blockading  fquadron  been 
blown  off  by  flrefs  of  weather,  or  been  compelled  on 
any  other  account  to  leaw^e  that  particular  fbtion,  and 
during  fuch  ceffation  of  any  adual  blockade  this  veffel 
bad  fallen  vn  with  the  fquadron  and  made  this  enquiry, 

that 
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The        of  her  being  at  the  entrance  (rf  the  Eyder  would  hare 
Wi7liaL.     rendered  any  fuch  enquiry  by  a  veffel  bound  for  Tot- 
■'  —  ningen  perfedly  legal. 

By  the  Court* 
Sir  John  Nichol^ — It  has  ever  been  my  vnih  to 
avoid  as  much  as  poilible  all  interruption  of  counfel  in 
the  courfe  of  argument ;  but  in  the  prefent  inftance  it 
will  notbeconfidered  immaterial  to  theintereftsof  the 
parties  to  obferve,  that  from  the  letter  of  inftructions 
itfelf,  which  I  now  hold  in  my  hand,  and  have 
perufed  with  attention,  it  appears  the  enquiry  it 
direded  to  be  made  of  the  cruizing  veffels  off  the 
Eyder,  not  the  cruiBing  veffeL  It  is  put  in  the  plural, 
whilft  in  the  court  below  it  is  obfervable  it  was  taken 
to  be  in  the  lingular,  and  a  confiderable  part  of  the 
argument  turned  upon  this  aflumption.  There  is  a 
want  of  accuracy  in  the  hand- writing,  which  to  a  cafual 
obferver  might  leave  it  doubtful  whether  it  were  the 
fingular  or  plural,  but  from  comparing  this  termina- 
tion with  other  fimilar  ones,  I  am  clearly  of  opinion 
it  was  intended  for  the  plural.  This  may  perhaps  fhape 
the  queflion  more  favourably  for  the  prefent  argument, 
2ind  perhaps  ferve  to  ihew  that  it  was  not  in  the  con- 
templation of  the  claimants  the  mailer  fhould  make 
die  inquiry  off  the  mouth  of  the  blockaded  port. 

Dallas.^^The  direflion,  however,  is  confined  in  the 
x>ne  cafe  or  in  the  oth^  to  the  cruizing  veffel  or  ve&ls 
on  that  j>articular  flation.  It  remains  therefore  with 
the  Court  to  determine  how  far  fuch  an  int^tion  ma^ 
affe&  the  intereft  of  the  claimants.  'Tis  certain  the 
bruizing  veffels  off  the  Eyder  cannot  be  at  the  fame 
time  confidered  one  of  die  blockaders  off  iheElbe^ 
6  fiaw 
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fince  one  is  difbnt  firom  the  other  twenty  miles^  yet  it        tim 
might  be  one  of  the  fliips  employed  on  that  ftation  for     wiluak. 
the  expreis  purpofe  of  theblockade  of  the  Elbe*    For  " 

it  is  not  the  drcumftance  of  enquiry  at  the  mouth  of  ^^  ^ 
the  blockaded  port  which  folely  furnifhes  the  principle 
upon  which  condemnation  fhould  enfue.  Taking  the 
inffarudion  therefore  in  the  plural  number,  it  will  be 
:£dvifeable  to  examine  with  a  confiderable  degree  of 
caution,  whether  the  mailer's  former  experience  of 
the  manner  in  which  this  blockade  was  ufually  con- 
duced, mighi:  not  have  led  him  to  attempt,  under  the 
prefent^vague  inftruftions,  what  he  muft  be  aware  was 
in  itfelf  perfe&ly  illegal  and  inconfiftent  with  the  neu« 
tral  character. 

Stephen  alfo  for  the  Claimants. — On  all  queftions  of 
.fraud  the  attention  of  the  court  ihould  be  particularly 
drawn  to  the  inveftigation  of  what  maybe  the  adual  inte* 
reft  of  the  parties.  \V^hen  it  is  the  inter  eft  of  the  parties 
to  do  that  which  is  in  itfelf  legal,  and  aflerted  to  hay^ 
been  intended,  all  fufpicion  of  intentional  fraud  fhould 
be  removed.  At  leaft  it  muft  be  in  candour  admitted 
that  there  lexift  no  inducements  for  fraud,  but  every 
inducement  to  the  contrary.  In  reference  to  the  pecu-» 
liar  nature  of  the  blockade  of  Hamburg  it  may  h% 
Yemarked,  that  there  has  not  at  any  period  exifted  the 
fame  ftrong  inducements  to  violate  this  as  to  violate  the 
blockade  of  other  ports.  All  poffible  allowances  were 
conftantly  made  for  the  inevitable  diftrefs  of  thefe  neutral 
cides,  relaxations  were  made  in  their  favour,  and  a  very 
confiderable  trade  permitted  to  be  carried  on  in  an 
indireft  way  acrofs  the  Watten.  The  only  objedl  a 
neutral  merchant  could  have  in  view  by  direding  a 
veflfel  to  elude  the  blockading  fquadron  and  enter  the 
Elbe  would  be  to  obviate  the  neceffity  of  the  fubfequent 

interior 
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•fii8  Interior  navigation,  which  was  tile  only  mode  pennitteil 
for  the  conveyance  of  the  cargo,  into  the  river  Elbe^ 
had  the  mafter  continued  hid  courfe  to  Tonningen.   The 


Little 
William. 


A'w.24t>,  i««9.  temptation  is  thel^fore  comparatively  trifling,  and  in* 
adequate  to  the  rilk  and  danger  likely  to  be  incurred. 
Such  has  been  the  bemeficial  effefk  of  this  relaxation  that 
there  are  hardly  any  inftances  wherein  ♦his  blockade  ha» 
been  broken.     And  when  the  diftrelTed  ftate  of  thefe 
merchants  is  taken  into  conlideration,  whofe  intereftf 
have  thus  been  facrificed  to  theBritiJh  belligerent  rights^ 
•  all  poffible  indulgence  Ihould  be  giveiv  them  in  per- 
mitting thefe  fpecies  of  contingent  deftinations,  and  no 
rigorous  rule  of  interpretation  fhould  be  applied  to 
letters  of  inftruSion  refpedting  thefe  voyages,  when  fo 
many  circumftances  confpire  to  make  thefe  inftruftions 
•  loofe  and  indefinite.     In  the  cafe,  of  the  Betfy,  Good-^ 
(«)  1  Hob.  Rep.  hue  (a\  the  lefs  rigorous  rule  of  conftruing  the  inftrud- 
*^**  tion  given  was  adopted,    and   the   vefTel    reftored, 

though  failing  under  circumftances  nearly  fimilar. 
Tonningen  had  during  this  period  become  an  entrept^ 
•r  fpecies  of  warehoufe  for  the  trade  of  Hamburgh 
There  was  no  confumption  for  the  various  goods  daily 
hmded  in  that  port.  Hence  the  greater  neceflity  ex- 
ifted  for  the  owner  of  this  veffel  to  require  that  the 
mafter  fhould  make  all  poffible  enquiry  to  afcertain 
whether  he  might  fafely  enter  the  better  market ;  for 
had  the  blockade  been  removed  previous  to  his  arrival 
in  Tonningen^  his  fituation  would  be  peculiarly  unfor- 
tunate to  find  himfelf  pent  up  in  Tonningen  without  a 
hope  of  a  market,  whilft  others  had  availed  themfelves 
of  an  opportunity  it  wias  alfo  equally  liis  intereft  to  im- 
prove. Indeed,  in  the  prefent  cafe,  the  claimants  are 
entitled  to  much  more  confideration  from  the  court 
than  in  that  of  {tie  Betfy  j  for  at  the  period  of  time  ixv 
wbich  this  voyage  was  undertaken,  the  mafter  knew 
I  tha? 
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that  he  durft  not  enter  a  Brltljh  port  to  make  any  The 
enquiry  according  to  the  enaftment  of  the  Berlin  de-  wiLuii. 
cree,  which  profcribed  any  fuch  entry  \inder  the  "  ■"■■* 
fevered  penalty.  The  inftruftions  were  founded  on  '  ^ 
a  twofold  contingency,  athef  a  ceiTation  of  the  block* 
ade,  or  a  permiflion  granted  to  enter  notwithftanding 
its  continuance.  Upon  the  pofiibility  of  either,  it 
vas  but  iair  and  jufl:  the  neutral  merchant  fhould  cal* 
culate,  for  the  latter  had  been  known  to  occur  in  dif* 
ferent  inftances,  both  with  refpefb  to  the  port  of 
Havre  and  Hamburg.  Whether  the  contingency  were 
e]q)refled  in  the  bills  of  lading  or  only  in  the  other 
papers  found  on  board  is  perfectly  immaterial,  fince 
from  the  nature  or  this  voyage  it  appears  flie  muft 
neceflarily  arrive  firft  at  neutral  territory,  which  is  all 
that  is  required  to  fanftion  her  making  the  enquiry* 
The  ftria  meaning  of  the  reftriSion  concerning  the 
place  at  which  enquiry  may  be  legally  made  feemd 
to  amount  to  this,  that  no  neutral  vefiel  ihall,  on 
pretence  of  making  fuch  enquiry,  be  in  a  place 
where  otherwife  flie  was  not  entided  to  be.  If  fpeak- 
ing  to  a  Briiijb  cruizer  in  thofe  fea^  be  criminal,  for 
the  purpofe  of  afcertaining  the  fa£t,  the  natural  infer* 
ence  muft  be,  that  fhould  no  information  be,  obtained 
ia  the  neutral  territory  on  the  fubjefl:,  a  veffel  mufl: 
proceed  abfolutely  for  the  port  fuppofed  in  bbckade  at 
the  hazard  of  capture  and  condemnation,  or  direfi:  for 
the  other  port,  let  its  diftance  be  what  it  may  beyond 
that  into  which  it  might  perhaps  have  entered  with  fafety 
had  its  real  (late  been  afcertained.  A  contbgent 
^MBnation  would  in  this  inftance  be  dqprived  of  aknoft 
all  its  advantages.  It  has  been  argued  that  a  veflel  thui 
circumfbnced  has  no  right  to  proceed  to  enquire  in  % 
Auxre-diftaiit  port  of  the  adual  iituation  of  a  nearer  , 
Vol.  L  M  port 
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The         port   fuppofed   to   be  m   blockade.     Where  is  thii 
'w^L  JiAM.      aflumed  principle  to  be  found  ?     No  fuch  rule  exifts. 

—   Nor  would  it  be  confiftent,  fmce  the  aft  of  the  veflers 

.Vor.i4th,i8o9.  proceeding  beyond  the  port  proves  moft  diflinftly  that 
fhe  had  no  intention  to  enter  it,  unlefs  flie  Ihould 
firft  afcertain  it  might  be  done  without  hazard.  The 
fufpidon  of  any  intention  to  violate  the  blockade  is  in 
this  cafe  removed,  and  the  inftruftions  delivered  to 
the  mafter  appear  to  point  out  to  him  that  line  of 
condufl:  in  purfuing  which  it  was  fuppofed  he  muft 
have  afted  with  the  ftriQiefl:  propriety.  If  a  doubt 
can  ftill  be  entertained  on  the  nature  and  tendency  of 
thefe  inftrudions,  the  parties  it  is  prefumed  will  be 
permitted  to  introduce  further  documents  in  ex- 
planation. 

Dallas  in  reply.— In  queftions  of  fraud  the  fame 
inference  is  to  be  drawn  from  the  proof  of  an  inten- 
tion to  commit  as  from  the  aftual  commiffion  of  the 
fraud  itfelf.  The  intention  here  is  to  be  coUefted  from 
the  various  drcumftances  of  this  particular  voyage.  It 
has  been  admitted  firft,  that  this  veflel  could  not  en- 
quire at  the  mouth  of  the  blockaded  port;  and 
fecondly,  -that  fhe  could  not  fail  under  a  contingent 
deftination,  if  that  contingency  were  concealed  or 
endeavoured  to  be  concealed,  without  hazarding  her 
condemnation.  On  thefe  admiflions  the  prefent  cafe 
may  eafily  be  decided.  'If  the  deftination  of  a  veflel 
be  fuppreiled  it  has  generally  induced  fuch  fufpidon  as 
led  to  her  condemnation,  or  at  leaft  to  exclude  the 
owner  from  giving  any  explanation  in  jufUfication  of 
her  delinquency.  The  cafe  of  Ae  Bet/y  differed  from 
this  in  the  material  circumftance  of  the  diftind  and 
«q>ildt  avowal  of  the  deftination  in  contiiigencyt» 

.Here 
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Here  the  fame  indulgence  cannot  therefore  be  extended,        Tht 
for  the  mod  material  document  to  prove  the  contUL-     -^I^^ia^u. 
gent  deftination  was  for  fome  time  fuppreffed.     The  ■ 

rnafter  can  take  no  great  credit  to  himfelf  for  its  volun-  -^^''•*^'  "®*' 
tary  produdion  at  laft,  fmce  it  has  been  introduced  for 
the  puq)ofe  of  making  out>a  cafe  for  the  claimant,  and 
fhould  in  every  point  of  view  be  looked  upon  witb 
fufpicion.     To  direfl:  any  enquiry  to  be  made  of  a 
blockading  fquadron  off  a  port  in  blockade  is  in  effeft 
to  enquire  at  the  mouth  of  that  port,  whether  the  en- 
quiry is  made  or  not,  and  mud  be  followed  by  all  the 
legal  confequences  refulting  from  an  adual  enquiry. 
Here  then  it  muft  be  confidered  that  this  veffel  made, 
or  would  have  made  fuch  enquiry  j  for  by  the  mouth 
of  the  port  blockaded  is  meant  not  only  the  portion 
of  fea  inclofed  between  the  extreme  points  of  land> 
but  with  a  more  extended  latitude,  that  fpace  or  line   ^ 
in  which  veffels  ufually  cruize  for  the  purpofe  of  in^ 
Cercepting  veffels  either  going  in  or  out  of  the  port. 
The  cafes,  of  the  Spe4  and  Irene  includes  the  principles  R^binibB,  s  ^ 
upon  which  this  cafe  muft  be  decided ;  in  the  judg- 
ment upon  thefe  cafes  the  learned  Judge  lays  it  down 
cxprefsly  in  reference  to  American  veffels  failing  under 
contingent  deftinations,  that  "  the  neutral  merchant 
*'  is  not'  to  fpeculate  on  the  greater  or  lefs  probability 
**  of  the  termination  of  a  blockade,  to  fend  his  veffels 
**  to  the  very  mouth  of  the  river,  and  fay,  if  you  do 
**  not  meet  with  the  blockading  force  enter, — if  you 
"  do,  alk  a  warning  and  proceed  clfewhere  j'*  and 
referring   to  the  indulgence  extended  to  Americans 
during  the  laft  war,  permitting  veffels  to  fail  from 
America  with  a  contingent  deftination,  which  contin- 
,gency  was  to  be  regulated  by  the  information  they 
Ihduld  receive  on  arriving  in  Europe  \  he  adds,  ^^  But 
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t&c        ^  ih  no  cafe  was  it  held  that  they  might  M  fo  the 

wiHiAM.      **  mouth  of  a  blockaded  port  to  enquire  whether  a 

— —  **  blockade,  of  which  they  had  received  previous  for- 

;vn'.t4tmi»b9.  xc  nj3i  ^^^^^  wa5  ftiU  in  exiftence  or  not.    The  aft 

"  if  to  be  taken  as  completed  by  the  attempt.  If  the 
*^  owners  are  innocent  they  muft  in  law  be  bound  by 
^  the  indifcretion  of  their  s^ent."  And  fo  eza&ly 
fmiilar  are  the  inftrudtions  given  in  the  prefent  cafe 
and  in  thofe  of  the  Sfes  and  Ireney  that  the  terms  of  the 
judgment  applying  to  the  particular  and  minute  dr- 
cumftances  of  thofe  two  cafes  are  ftrikingly  applicable 
to  the  prefent,  where  the  learned  Judge  ad<k,  **  this 
**  is  not  a  cafe  of  perfons  fufifering  merely  by  the 
**  indifcretion  of  their  agenL  The  owners  here  are 
^  direftly  implicated  by  the  xnftru£d<ms  which  tbey 
*•  themfelves  have  given."  Such  an  authority  mufk 
prefs  with  peculiar  weight  upon  the  court,  when  the 
exa&  fimilarity  of  the  circumftances  of  thefe  cafes  is  fo 
ftrikingly  apparent*  The  juftification  which  has  been 
attempted  upon  the  {Hindple  of  the  reffari&ions  impofed 
on  American  veflfels  from  entering  the  ports  of  Great 
Britain  by  the  Berlin  decree  oumot  poffibly  be  ad« 
mitted,  fmce  any  fodi  admiflion  would  have  a  dired 
tendency  to  give  eSt&,  to  the  hoftile  meatures  of  the 
enemy. 

The  Court  pronoimced  for  the  appeal,  and  leave 
was  given  to  bring  in  affidavits  to  explain  the  inftruc- 
tions  given  by  die  owner  to  the  mafter* 

Dallas  fuggefted  that  leave  fhould  aUb  be  given  to 
the  captors  to  offer  any  explanation  i^n  the  fubjed* 
If  the  owners  intention  could  be  proved  by  the  captors 
to  be  criminal^  he  contended  condemnadon  ihould 

follow* 
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fellow.    Nor  was  it  iaunaterial  to  afceitsw^  whaler        ru 
the  Teflel  ftationed  off  the . 
of  the  bbckading  fquadron. 


the  Teffel  ftationed  off  the  Eyder  wer^  ai^u^ly  one     wHli^^h. 


iV(w.24th,zS09. 


By  the  Court. 
SirWM.  Grant.— I  cannot  fee  that  any  material 
confequence  would  refult  from  any  further  inveftiga- 
tion  on  that  particular  pomt.  The  doubt  now  exifting 
m  our  minds  arifes  upon  die  ambiguity  of  the  inftruc^ 
rions  to  enquire  of  certain  vejfeh.  To  dired  the  en* 
quiry  to  be  made  off  the  Eyder  appears^  under  the 
peculiar  circumftances  of  this  blockade  to  be  fair  and 
unattended  with  any  fufpicion  that  fraud  was  intended. 
It  is  upon  that  part  of  the  inftruftions  which  relates  to 
the  cruizing  veffels,  or  veffel  as  it  was  taken  in  the 
court  below,  that  we  are  anxious  to  obtain  more  com- 
plete information.    Here  the  ambiguity  refts. 


The  atteftations  of  Jofepb  Michael mA  Edward KiU  Jan.%sth  i? 
ley  of  Philadelphia^  mariners,  were  produced  in  court, 
ibtnig,  that  they  had  been  long  acquainted  with  the 
courfe  of  trade  to  the  rivers  Elbe  and  Ejder ;  that  yef- 
fels  in  either  of  thefe  voyages  were  delivered  on  their 
zmnXoS  Heligoland  to  the  Heligoland  pilots,  aiic'  ty 
them  to  the  river  pilots  of  the  Elbe  and  Eyder  \  ^  A 
Britijb  cruizers  are  frequently  met  with  on  tho  ..  ll  . 
fide  of  Heligoland^  near  to  the  illand,  which  are  r  t 
of  the  blockading  fquadron,  when  Hamburg  is  bkt  tr- 
aded. Thzt  Heligoland  wds  confidered  the  entrap  .3 
of  the  Eyder  J  and  all  veffels  muft  lleer  for  it  proceeding 
^er  to  th;  Elbf  or  Eyder f 

M3  To 
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The  *ro  thefe  atteftatidns  was  added  that  of  the  owner 

\^/lu1m.      J^cob  Sperry^  declaring  the  only  inftrudUons  given  to 

■  the  mafter  were  thofe  contained  in  the  letter  formerly 
Jan.  ijtfc,  t^io.  mentioned.  It  was  his  intention  the  veffel  Ihould  pro- 
ceed for  Tonningefty  unlefs  the  mafter  (hould,  learn, 
not  ff pm  report  or  rcgnour  but  from  Britijh  cruizing 
veifels  (not  of  the  blockading  fquadron  of  the  Elbe^) 

'  that  the  blockade  had  been  removed ;  referring  for 
corroboration  of  this  atteftation  to  his  l<?tters  to  his 
brother  wd  the  mafter,  'in  which  he  writes  that  this 
veffel  was  to  proceed  to  Tonning^n  unlefs  the  blockade 
of  Hamburg  fliould  be  raifcd  and  occafion  a  change  of 
voyage.  Copies  of  feveral  other  letters  were  adduced 
from  his  letter  book  to  the  fame  effed,  ftating  that  her 
deftination  was  fbr  Tonrtingenf 

Sentekce* 
Upon  thefe  additional  proofs  the  Court  pronounced 
for  the  appeal,  condemned  the  appellants  in  the  cofts 
of  both  courts,  and  reftored  the  fliip  and  cargo. 


piSPATCIJ, 


HIGH  COURT  OF  APPEALS.  ,163 


DISPATCH,  M^Kever,  Dec.jth,iZof> 

'T^HIS  American  veffel,  captured  on  a  voyage  from  Blockade  of  Pre- 

^    Philadelphia  with  a  contingent  deftination  to  Bre-  S.«;ri^Sm 

men  if  not  blockaded  by  a  Britijh  fquadron,  had  been  vefTei  failing  from 

J  .  ,  Amertca  with 

reftored  by  a  decree  of  the  High  Court  of  Admiralty,  toowiedseofthe 

-,  1  .   ,     r  T  ^  1  ,         ,       a^^"^  blockade 

From  which  lentence  an  appeal  was  profecuted  by  the  of  the  port  for 
captor  Charles  Chant  efq.  commander  of  the  private  wmtgt'nt^d'em. 
fhipofwar^.^^.  ^^^ 

clofe  in  explicit 

Arnold  for  the  Oioners. — This  veflel   failed  under  at  which  the  en- 
charter  party  for  the  port  of  Bremen  in  June  1807,  ed'Sbrmadr'*" 
fubfequent  to  advices  received  by  her  owners  of  the  f^^'^^i^^^on. 
blockade  of  that  port  by  the  Britijh  (a).     Notwith-  tinuance.  pver- 

n         ,  *,•'  .  .  .  ruled,  it  being 

Handing  fuch  information,  the  owners  m  conjunftion  afcertaincd  tiwt 
with  the  merchant  to  whom  the  veflel  had  been  char-  whe'ifcVij^iots 
tered  for  this  voyage,  calculating  on  the  probability  of  ^uT^dtoTI^^^*" 
a  ceflarion  of  the  blockade  prior  to  the  arrival  of  the  ^^^^  ■  umnce  of 

rr»iin»i  i»i  v  velfcls  entering 

veflel  at  her  deftined  port,  concurred  m  the  expediency  that  harbour, wai 
of  giving  her  a  contingent  deftination,  fo  that  fhould  the  Ibr  vvi^is*  to^^ 
fOTtof Bremen continuein a ftate of blockadeon arriving  a'^^mcSiI 
inEurope^the  mafter  had  orders  to  make  the  nverJahde^  demmcd  in  coits. 
or  even  Tonningen,  fhould  the  blockade  extend  to  the 
Jahde.     The  proof  of  property  is  admitted  to  be  fatif- 
feSory.  The  fole  queftion,  therefore,  upon  which  the 
Court  will  have  to  exercife  its  judgment  will  be,  whether 
this  veflel  was  at  the  time  of  capture  in  the  profecution 
of  a  legal  voyage.  A  queftion  which,  from  the  peculiar 
circumftances  under  which  this  voyage  was  undertaken^ 


^a)  See  Notification  of  itfjr^A  II tb,  1807, 

M4      .  it 
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Hi*        it  will  not  be  very  difficult  to  decide,  efpedally  whea 
it  is  recollected  how  ftrongly  applicable  the  arguments 


jPec.  7th,  Z809.  and  principles  fo  fucceisfully  laid  down  in  the  cafe 
(o)Fa^t  141.     of  the  Little  William  (a)  are  to  the  fituation  in  which 
the  refpondents  are  now  placed.   The  juilice  and  necef- 
fity  of  permitting  to  American  veflels  a  more  extended 
•  latitude  with  refpe£l  to  a  contingency  of  deftination  are 
fufficiently  obvious ;  and  as  the  condud  of  the  owners 
in  this  cafe  will,  upon  examination,  be  found  ftridtly 
confonant  with  the  fpirit  of  this  relaxation  in  favour  of 
neutrals  fo  cut  off  from  immediate  intercourfe  with  the 
feat  of  war,  or  intelligence  wth  refpeft  to  the  changes 
which  fo  frequently  occur  in  the  operations  of  the  bel- 
ligerent powers  of  Europe ^  this  court  wi^l  doubtlefs  be 
equally  difpofed  as  the  court  below  to  grant  them  all 
the  benefit  which  it  was  intended  the  fair  neutral  ihould 
derive  from  this  relaxation  of  the  fbrift  prmciple  of  na- 
tional  law.  In  the  conduft  of  the  refpondents  as  well  as 
the  fliip's  papers  and  the  owners  infbrudions  every  thing 
S3  charaderiftic  of  candour  and  integrity.    The  charter 
party  made  between  the  owners  and  Mr.  Woth^fpoon^ 
who  hxd  undertaken  to  provide  the  veffel  with  freight, 
both  in  the  outward  and  return  voyage,  difclofes  the 
contingent  deftination  of  the  veffel.     The  goods  ladea 
by  different  fhippers  are  indifferently  defcribed  in  the 
refpeftive  bill^  of  lading  as  goipg  to  Bremen  or  the 
Jahde.    The  l&ter  of  inftrudtipns  to  the  mailer  fpeci* 
fically  points  out  the  contingent  defti|iation  as  well  as  the 
circumftances  which  were  to  regulate  that  deftinalion^ 
The  great  ofcjsft  of  the  different  parties,  who  it  feems 
?11  concurred  in  the  expediency  of  thefe  precautions^ 
appeurs  to  be  a  defire  to  place  their  goods  under  the 
rnrnjyemtnt  of  a  particular  houfe  at  Bremen^  to  which 
tliey  bad  beeji  ftrongly  regppimended  as  iiaie  and  fit 

perfons 
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perfons  to  beccmie  the  cc^gnees  of  theur  goods.        rtm 
Whether,  therefore,  the  vcffel  put  into  Bremen^  the    ^*^^^g»- 


JaUe^  or  etm  Tantdngm^  where  it  was  decided  ihe  j)m:.pk,^io9. 
fiiould  unload  her  cai^  did  the  blockade  of  which 
they  had  received  advice  extend  to  both  the  former 
ports,  this  deiirable  objed  would  have  probably  been 
efiefied,  as  the  diflance  is  not  very  confiderable  be* 
tween  them.  Under  thefe  circiunftances  the  judge  of 
the  court  below  onthe  firit  hearing  thought  proper  to 
dire&  enquiry  to  be  made  as  to  the  verbal  communi*. 
cadons  or  inftrudions  the  mafter  might  have  had  on 
this  particular  fubjed  with  the  (hipper  or  owners  pre- 
vious to  his  departure  for  Europe.  An  affidavit  was 
in  Gonfequence  admitted,  in  which  the  mafter  ftated. 
That  before  the  formal  and  regiilar  charter*party  was 
figned,  information  was  received  at  Philadelphia^  that 
the  Wefer  was  blockaded,  whereupon  there  were  feve- 
ral  confultations  between  MuWetherfpoon  and  the 
owners  of  the  ihip,  refpeOing  the  intended  vopge, 
m  whidi  it  was  confidered  that  the  blockade  might  be 
raifed  before  the  (hip  arrived  in  Eur<fpe^  and  it  was 
therefore  agreed  that  the  fhip  (hould  go  to  Bremen^ 
if  not  blockaded,  but  otherwife  to  the  river  Jahda\ 
upon  which  the  mailer  obferved,  that  xk^Jabde  might 
be  alfo  blockaded,  and  wifhing  to  know  what  he  fliould 
do  in  -that  cafe,  Mr-  Wetherfpoon  replied,  that  fuch 
blockade  was  highly  improbable,  but  that  if  it  did  take 
place  he  mud  go  to  Tenningenj  and  it  being  alfo  re- 
quired how  it  fhould  be  afcertained  whether  the  Wefer 
continued  to  be  blockaded,  the  mafter  obferved,  ai 
the  hSt  was,  that  he  muft  at  all  events  go  to  Heligo^ 
land  for  a  pilot,  and  that  he  ihould  there  afcertain  the 
faft,  and  aft  accordmgly ;  it  was  perfeftly  underftood 
bets^em  liimfelf  a^id  die  other  owners  of  the  (aid  ihip, 

wid 
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Tbe         and  Mr.  Wetberfpoony  that  the  faid  ihip  was  to  proceed 
^     *^^^^  '     iixtOi  to  Heligoland  for  the  purpofe  of  taking  a  pilot. 


Mfci^^xVs^.  and  afcertaining  whether  or  not  the  Wefer  continued 
under  blockade ;  and  that  in  cafe  fuch  blockade  had 
been  raifed  he  was  to  proceed  to  Bremen^  but  other- 
wife  he  was  to  enter  the  river  Jahde ;  from  the  jdme 
the  ihip  failed  from  Philadelphia^  and  at  the  time  of 
the  capture^  it  was  his  fixed  intention  to  proceed  to 
Heligoland,  and  if  he  then  learnt  that  the  blockade  of 
the  Wefer  was  raifed,  to  proceed  to  Bremen,  but  other* 
wife  to  the  river  Jahde ;  before  commencing  the  voy- 
age in  queftion  *he  had  made  many  enquiries  refpeding 
.   '  the  navigation  of  the  North-Sea,  of  various  mailers  of 
American  fhips   then  in  Philadelphia^  and  who  had 
been  accuflomed  to  fail  to  Bremen,  Hamburg,  and  thQ 
sdighbouring  ports,  who  invar^bly  told  him,  as  he 
verily  believes  the  faft  to  be,  that  it  was  n^ceflfary  for 
ihips,»whether  boxmd  to  the  Wefer,  the  Elbe,  or  the 
Eyder,  or  to  any  other  intermediate  port,  to  make 
Heligoland,  and  there  to  procure  a  pilot ;  and  that  he 
ihould  not  have  attempted  to  have  approached  the 
mouth  of  the  Wefer  without  taking  a  pilot  from  Heli-- 
goland  J  as  he  underflood  and  believed,  if  any  American 
fliip  fhould  attempt  to  enter  without  fuch  pilot  and  be 
lofl,  the  infurance  would  be  void,  inafmuch  as  fuch 
navigation  was  confidered  as  pilot's  water.     This  affi- 
davit appeared  to.  account  for  the  conduS  and  inten- 
tions of  the  parties  interefled  in  fo  fatisfadory  a  man- 
ner that  the  judge  decreed  the  fhip  and  cargo  fhould 
be  reflored.     From  the  documents  therefore  already 
fuccefsfully  fubmitted  by  the  refpondents  in  this  caufe 
in  the  comt  below,  it  is  contended  that  the  legality  of 
the  voyage  in  which  this  veffel  was  engaged  is  fatif-. 
ffiftorily  proved,  the  appeal  altogether  groundlefs  and 

ve^atious^ 
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vexatious,  and  that  the  fentence  of  the  court  beIo\ir        The 
fliould  therefore  be  affirmed  with  colls.  1 


Dee.  7th,  i8o> 


Dallas  4ind  J^nnerfor  the  Captor. — It  will  be  ma- 
terial to  examine  m  what  particular  refpefts  this  cafe 
and  that  of  the  Little  William  agree,  and  in  what  they 
are  diffimilar.  They  are  both  veflfcls  failing  from 
America  to  Europe^  about  the  fame  time,  and  under 
well-grounded  apprehenfions  of  finding  certain  ports 
to  which  the)^  generally  direded  their  courfe  of  trade 
in  a  ftate  of  blockade,  and  finally,  were  detained  by 
virtue  of  one  and  the  fame  order  of  council,  which  in 
fea  diftinftly  proclaimed  the  Elbe^  the  Wefer^  and  the 
Ems  all  in  ftrift  blockade.  So  far  the  cafes^  are  alike* 
The  diftinftions  between  them  in  other  refpe£ts  are 
eflentiah  In  favour  of  the  prefent  claim  it  is  argued, 
thc^t  the  contingent  deftination  is  difclofed  in  the  ihip's 
papers  and  letters  on  board,  whereas  in  the  cafe  cited 
the  private  letters  on  board  differed  from  the  fhip's 
papers  as  to  the  afferted  contingency  and  induced  fut 
picion  that  (he  intended  to  violate  the  blockade.  In 
this  inftance  it  is  prefumed  the  prefent  cafe  has  a 
fairer  claim  to  candour  and  is  left  equivocal.  It  mull 
however  be  apparent  *the  cafe  of  the  Little  William  has 
a  feature  of  integrity  which  the  prefent  d6es  not  poffefs. 
In  the  inftru6lions  given  to  the  mafter  the  place  and  the 
perfons  of  whom  the  enquiry  refpefting  the  exiftence  of 
the  blockade  was  tabe  made  were  exprefsly  pointed  out. 
Here  the  contingency  alone  is  dtfclofed  and  every  thing 
elfe  indefinite,  no  doubt  for  the  purpofe  of  covering  the 
fraud,  Ihould  the  veffel  be  detefted  entering  the  very 
mouth  of  the  blockaded  port.  No  diredion  is  given  to 
enquire  of  any  particular  veffels  navigating  thofe  fea3. 
TTie  advantage  to  be  derive^  frpm  leavmg  things  in  thi$ 

ftate 
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Tiie        ftate  of  uncertainty  was  obvious,  and  it  is  therefore 
only  juft  to  fufpeft  that  this  advantage  was  in  contem- 


j>ec,jth,iZo9.  plation  of  thofe  who  fo  fludiouily  avoid  mentiotung 
that  which  would  neceflaiily  be  the  firft  queflion  pro- 
pofed  by  the  mafter  after  a  contingei^t  deftination  had 
been  agreed  upon.  Upon  this  point  of  law  iflue  ap- 
pears now  to  be  joined,  and  there  can  be  little  heiita- 
tion  in  coming  to  this  decifion,  that  it  is  not  competent 
to  a  veffel  to  fail  from  an  American  port  to  Europe  on 
a  contingent  deflination  with  a  previous  knowledge  of 
a  blockade  defailo^  without  difclofing  in  expreis  terms 
where  it  is  intended  enquiry  (hall  be  made  to  afcertain 
the  faft ;  as  it  muft  be  made  in  the  courfe  of  the  voyage, 
the  intended  mode  of  afcertaining  this  material  circum- 
ftance  fhould  bea  prominent  feature  inaletter  of  inftruc- 
dons.  The  rule  of  law  is  pofidve  that  it  muft  not  be 
made  at  the  mouth  of  fuch  port.  By  your  Lordfhips' 
dedfion  m  the  Little  William  it  feems  it  is  not  necefl&uy  it 
(hould  be  made  during  the  profecution  of  her  voyage 
up  the  channel  in  a  Britijh  port,  although  it  would 
appear  at  leaft  a  convenient  rule  that  it  fhould  be  fo. 
From  this  general  rule  and  the  principle  eftabliihed  by 
the  judgment  in,  that  cafe  it  becomes  more  nece0ary  to 
require  that  the  plan  fhall  be  diftindly  pointed  out  by 
the  inftruftions,  in  order  to  provide  againft  any  poifible 
fraud  and  artifice.  The  fads  of  the  cafe  alio  are  fuch  as 
muft  tend  to  heighten  the  fufpidon  of  intended  fra«d.  In 
the  preparatory  examination  the  mafter  only  ftates  that 
he  was  fteering  for  Bnmen^  to  which  the  flip's  courfe 
was  at  aU  times  directed.  No  mention  is  mad?  that 
he  was  fteering  for  Heligoland  \  of  his  a&ual  mtention 
to  call  there  we  can  know  nothing  except  by  inferring 
that  the  fame  courfe  ferved  for  both.  This  amounts  a| 
{Doft  to  a  bare  poffibility  that  his  mleoce  of  fuch  inteiu 
I  tion 
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tion  may  be  correft.    In  the  atteftation  of  the  mailer        The 
(whkh  it  IS  obfenrable  was  not  introduced  as  evidence  \ 

until  November  J  three  months  after  the  capture  and  i)w.7th,i&>>. 
two  after  the  firft  hearing  of  the  caufe),  he  depofes, 
that  he  had  made  enquiries  of  fome  American  matters 
of  vefTels  if  it  were  not  generally  the  cuftom  for  vef- 
fels  bound  to  thofe  rivers  to  csli  at  Heligoland  for  a 
pilot.  The  neceffity  of  calling  there  does  not  appear 
at  all  imprefied  upon  his  mind ;  it  is  rather  to  be 
inferred  he  confidered  it  optional.  The  affidavit  ad- 
mits that  it  was  probable  the  port  of  Bremen^  or  even 
the  Jahdey  might  continue  in  a  ftate  of  blockade,  and 
that  the  parties  had  the  moil  complete  and  fadsfaflory 
mtelligence,  previous  to  the  voyage,  of  the  rigour  of 
this  blockade,  is  proved  from  one  of  the  letters  found 
on  board,  in  which  an  American  merchant  deeply 
regrets  that  the  Atlantic^  a  veflel  bound  from  Phila^ 
delpbia  to  the  Wefer^  or  if  blockaded  to  Ven^t  on  the 
Jahdey  had  been  warned  off  the  We/er^  and  perhaps  had 
not  be«i  permitted,  as  the  writer  conje£tures,  even  to 
attempt  entering  the  Jabde ;  in  confequence  of  which 
the  mailer  had  a&ually  failed  for  England^  ft'om  whence 
He  had  written  for  frefli  inftru£Hons  to  his  owners  in 
Pbiladelpbia.  The  knowledge  of  thefe  fa6ls  Ihould 
have  bound  the  parties  to  have  direflied  enquiry  to  be 
made  at  once  in  fome  Britijh  port,  or  at  leaft  to  deter* 
mine  precifely  the  place  at  which  it  fhould  be  made^ 
Admitting,  therefore,  all  that  has  been  eftabllfhed  by 
former  decifions  as  to  the  legality  of  contingent  voy- 
ages, (till  the  prefent  muil  be  held  an  exception  to 
cafes  in  general.  In  the  Little  William  the  owner  ap- 
pears to  have  been  aware  of  what  ihould  be  done^  and 
complied  with  that  which  is  required  by  law,  but  was 
not  fufficiendyaccurate  in  point  of  pbrafe^  he  was  there^ 

fore 
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Tb*         fore  confidered  entitled  to  the  benefit  of  farther  proof* 
'  Here  although  the  owner  muft  be  confidered  equally 

jp«?.  7th,  1809.  aware  of  his  duty,  he  negleds  it  altogether,  evidently 
becaufe  it  would  not  favour  any  fcheme  of  change  of 
intention  after  warnJng  or  information  received.  Upon 
the  decifion  of  this  Court  in  this  caufe  a  mod  ferious 
and  important  confideration  depends ;  namely,  whe- 
ther hereafter  veflels  failing  under  fimilar  contin- 
gent deftinations  (hall  be  permitted,  long  fubfequent 
to  the  examinations  in  preparatory,  to'  inuroduce 
affidavits  difcloi^g  thofe  material  circumftances  on 
which  it  is  prefumed  the  original  legality  of  the 
voyage  may  be  proved.  It  may  lead  to  a  rule, 
fliat  inftead  of  determining^  on  the  legality  of  a  voyage 
in  the  ufual  way  from  the  fliip's  papers  and  the  exa- 
minations in  preparatory,  the  owner  need  not  make  in 
any  of  them  a  diftinfl:  and  determinate  avowal  of  his 
adual  inteations,  but  may  referve  to  a  fubfequent 
period  the  moft  material  pomts  for  explanation,  and 
proceed  by  the  fuimnary  mode  of  an  affidavit.  Thiy 
mufl  be  produdive  of  the  moft  material  inconveniaice, 
fince  that  which  has  hitherto  conftituted  the  ground  of 
determination  and  adjudication  in  a  court  of  prize  need 
not  be  difclofed  on  the  face  of  the  fhip's  papers  in  the 
firft  inftance,  but  a  juftification  of  the  intentions  of 
the  party  may  be  produced  at  a  fubfequent  period, 
when  moft  convenient  perhaps  to  the  perfons  upon 
whom  juft  fufpicion  of  intentional  fraud  attaches. 

'  Judgment, 

Sir  Wm,  Grant.— If  the  place  at  which  the  en- 
quiry was  dire'&ed  to  be  made  were  inferted  in  the 
explanation  offered,  it  appears  to  the  Court  no  mate- 
rial advantage  would  be  derived  from  that  drcum** 

ftance. 
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fiance.    'Neither  would  its  iufertion  in.  a  lettor-of        The 
mftruftions  be  of  any  great  importance*    Ail  veflfek,  H  ._._^  J, 


fliould  feem,  do  call  at  Heligoland  for  the  'purpofes  J^*  T^  ««of. 
ftated,  where  ample  information  may  always  h&  had 
on  the  fubjeft.     The  appeal  therefore  appears  to  us 
fo  groundlds,  that  we  fliall  refufe  it  with  cofts. 


DEE  JUNGFER  CHARLOTTA,  Otma,  Mailer.    x>.c.7th.iSof. 

APapenburrJj  veflel  laden  with  fait,  failing  from  the  CondnuouiTof- 
ifland  of  Sl  Marttns  for  a  port  m  the  Baltic^  was  cargo,  amfiftinj 
compelled  by  ftrefs  of  weather  to  proceed  to  Oporto \  ^Fr^^^^^il^ 
here  the  cargo  was  difpofed  of-  to  a  Portuguefs  mcr*  J^^J^J^**^^' 
chant;  the  veflel  'repaired  with  part  of  the  proceeds,  ^{T'f  J"*""* 
a  quantity  of  cork  laden  in  addition  to  the  fait  a.lready  break  the  ccn- 
on  board  for  the  account  of  the  fame  merchant,  and  voyag{,  con-^ 
under  charter-party  (he  failed  from  thence  for  M/Vi-  rhi^^cnMvkhin 
Meburgh  in  Holland.     In  the  High  Court  of  Admiralty  ^V^^*f^°"* 
the  judge  decreed  the  cork  and  mafter's  adventure  to  CouncUrthyaa. 
be  reftored,  condemned  the  fck,  and  reflored  the  (hip  order  held  to  «• 

•  1  r     •    1  '       r    1  tend  totlie  pro- 

without  firaght  upon  payment  or  the  captors  expences.  pcny  of  i  vcflei 
From  which  both  parties  appealed.  ^  S^'an'd  le^. 

ing  herielf  to  the 
exigencies  of  the 

Bumaby  and  Stephen  for  the  C^^/t^r.— Condenma-  fenemy-  veira 
don  of  part  of  the  cargo  of  this  veflel  enfued  in  the  uxvfui  prize. 
court  below  in  conformity  with  an  order  of  council  ^^fn^to^,"^^ 
.iflued  the  7th  oi  January  1807,  prohibiting .  trade  by  ^'^'"^j^J^T 
neutrals  between  the  ports  of  France  or  her  allies. 
The  voyage  commenced  at  the  French  ifland  of  St. 
Martins  on  the  12th  of  May  in  the  fame  year.     The 
original  cargo,  confifting  of  fait,  was  laden  there,  and 

the 
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tim  the  TdTd  proceeded  as  for  a  part  in  the  BaMc^  intend* 
cJ1»lott!1!  ing^  as  the  mailer  ftatee,  to  call  at  Elfineur  to  afcer* 
— — —  tain  what  port  he  might  lafely  enter.  The  progreis  of 
AcTtimSo^  dwTeffel,  if  fuchit  canbecaUed,  isfmgular:  From 
the  time  (he  leaves  Su  Martins^  (leering  her  courfe  as 
it  might  be  naturally  fuppofed  for  the  Northward,  (he 
is  found  for  fereral  days,  as  appears  by  her  log  and 
the  preparatory  examinations,  nearly  in  the  fame  de^ 
gree  of  latitude ;  the  firfl  latitude  mentioned  being  46 
degrees,  the  next  45,  the  two  lad  44  and  43 ;  thus 
with  an  intention  to  proceed,  fhe  is  flated  to  have  made 
a  retrograde  motion  for  ten  days ;  and  this,  it  is  pre- 
tended, is  to  be  attributed  folely  to  the  exceffive  vio- 
lence of  the  wind  from  the  Northward  during  the 
month  of  May^  a  drcumftance  which  muft  tend  not  a 
little  to  affeft  the  whole  tenor  of  evidence  given  by 
perfons  on  board  the  (hip.  Finding  there  was  no  pof- 
fibility  of  making  h^d,  and  that  the  Ihip  began  to  be 
dilabled,  the  matter  refolved,  he  fays,  to  make  for 
fome  free  port ;  namely,  Opifrto }  but  wherefore  Ofor'- 
to?  He  had  pafled  along  the  Sfanijb  coaft,  and  Co^ 
runna  or  other  Spanijh  ports  were  equally  free  ports 
for  this  veffel  coming  out  of  France  to  enter.  OporU 
was  the  place  deflined  by  the  mailer  to  carry  on  x 
fcheme  of  fraud  which  has  been  fortunately  deteded^ 
though  not  adequately  puniihed.  Here  he  finds  every 
thing  fuited  to  his  purpofe ;  although  he  fays  he  was 
diftrejQfed  for  money  to  repair  the  veiTel,  no  advantage 
b  taken  of  him,  he  gets  a  purchafer  at  30  /•  per  ceni^ 
profit  for  the  fidt,  an  article  which  is  a  drug  at  Oporto^ 
and  which  is  admitted  to  have  been  very  much  damaged 
by  the  fea.  Singularly  fortunate  circumilances  for 
him,  when  it  is  confidered  he  was  driven  to  fell  be- 
caufe  no  credit  could  be  obtained  by  him  but  on  bot- 
6  tomrjr 
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tomry  bond  at  40  per  cent.  Of  the  price  of  his  cargo  The 
of  fait  he  only  obtained  137  milreasin  fpecie,  the  reft  cLAaLor"* 
by  a  draft  on  Amjlerdam ;  yet  his  account  of  difburfe- 
meots  whilfl  at  Oporto  amounts  to  230  milreas }  hence 
it  mu(t  be  evident  he  had  funds  there  or  elfe  he  never 
could  have  met  thefe  demands.  This  affords  a  very 
ftrong  prefumption  of  falfehood  in  his  teftimony  and 
of  fraud  in  his  intentions,  in  entering  into  this  alleged 
agreement  of  fale  and  charter-party.  The  Portuguefe 
merchant  muft  be  confidered  as  his  agent,  and  the 
veffel  the  inflrument  for  carrying  the  fcheme  into  exe- 
cution* Neither,  therefore,  can  be  ^[ititled  to  credit^ 
and  the  whole  property  is  defervedly  liable  to  con« 
fifcation. 

On  the  principle  of  law  with  refpeft  to  the  necSsffity  of 
an  a&ual  fale  and  landing,  at  fome  intermediate  port,  of 
cargoes  coming  from  one  interdi&ed  port  to  another,  fo 
as  to  break  the  continuity  of  the  voyage,  it  is  obfervabI« 
that  this  veflel  has  not  even  attempted  to  comply  with 
this  regulation.  The  cargo,  as  coming  from  and  going 
towards  an  enemy's  port,  was  fubjeCt  to  condemnation* 
The  entry  into  Oporto  does  not  alter  the  nature  of  the 
property ;  it  cannot  be  called  an  importation ;  no  con-^ 
veriion  takes  place ;  the  cargo  is  not  even  landed,  but 
continues  on  board  the  fame  (hip.  In  the  various 
cafes,  fimilarly  circumftanced,  which,  have  been  brought 
into  Courts  of  Admiralty,  the  claimants  have  in  gene- 
ral proved  the  landing  in  the  neutral  port  as  elTential 
to  their  cafe.  I'he  prefent  does  not  even  exhibit  this 
inconclufive  proof  that  the  goods  were  in  faQ:  imported. 
Nothing  can  be  argued  either  from  intention,  for  the 
vefTel  enters  the  pdrt  merely  through  ftrefs  of  weather ; 
her  deflination  was  decided  upon,  and  no  circumftances 
had  then  arifen  to  ihake  this  refolution  of  the  mafter. 

Vol.1,  .  N  Here, 
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('0  Lord^, 
January  l802. 

{/O  Lords  Mur, 
nth,  I  (306. 
S^e  5  Rob.  385. 

(•>  Edvar'  ' 
j^drairalty  Ile- 
jU)rt»,  i>age  1 7. 


Here,  therefore,  a  veffel  fetdng  fail  with  the  produce 
of  France  from  a  French  port  affeds  to  be  or  aftually 
is  driven  to  take  Ihelter  in  Portugal.  While  in  hap. 
bour  an  agreement  is  Altered  into  by  her  mafter  to 
take  her  cargo^  with  an  addition  for  the  account  of  a 
Portuguefe  merchant  to  a  port  of  the  enemy.  The 
juftification  fet  up  is,  a  fale  has  taken  place,  by  which 
the  property  is  neutralized :  Upon  the  authority  of 
feveral  cafes  decided  in  this  court  and  that  below,  no 
fuch  fale  can  be  admitted  by  itfelf  to  change  the  pro- 
perty  and  produce  the  faine  efFed  as  an  adual  importa- 
tion. Such  was  the  prinoiple  laid  down  in  the  Men^ 
'  cuny^  Roberts  (a) J  and  xh^  William^  ^'^S^J^C^X  when  a 
review  was  taken  of  all  the  cafes  in  point.  In  the  cafe 
of  the'T/jtwjyr/j,  Rujfel{c\  lately  decided  in  the  court 
below,  a  cargo  of  barilla,  brought  from  AVtcante  in 
Spain  by  an  Aniermn  veffel,  was  tranfhipped  by  means 
of  lighters  to  the  Thomyris^  then  in  the  harbour  of 
Lijboriy  for  the  purpofe  of  being  carried  on  to  Cher- 
bourg  'mJFrance ;  it  was  held  that  an  ofl^nfible  fale  and 
importation  of  this  property  merely  into  the  neutral 
harbour,  without  a  landing,  did  not  conilitute  a  legal 
importation,  or  break  the  continuity  of  the  voyage. 
Had  this  been  an  innocent  ve(fel  taking  at  Oporto 
this  cargo  on  board  de  zw  v#  for  MiddJeburg^  without  apty 
knowledge  of  its  previous  importation  there,  from  an 
interdided  port,  perhaps  had  there  even  been  no  fale  or 
converfion  of  the  property,  the  ignorance  of  the  fad 
and  innocence  of  intention  might  ferve  to  exempt  the 
veffel  from  a  fentence  of  condemnation  which  muft  be 
pronounced  upon  the  cargo  as  property  appearing  not  to 
have  been  f^ly  changed  by  iale  nor  aftually  intended 
for  importation.  Here  both  ihip  and  fait  are  liable  to 
^^onfifcatiqn,  fmce  the  mafter  is  no(  only  apprized  Qf 

5  .  the 
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die  criminal  intention  of  the  merchant,  but  is  the  per-         Th« 
fcn  who  brings  in  the  cargo  from  \he  enemy's  port,   c^ahIq^" 
and  which,  without  ever  landing,   he  attempts  to     ■ 
tranfport  to  another  port  of  the  enemy,  in  dire&  vio-  ^'^^  ^^  '^^ 
lation  of  the  order  of  7th  January  1807,  and  notwith- 
ftanding  the  indorfement  made  on  his  papets  by  His 
Majefty's  floop  Hazardj  enjdning  him  not  to  trade 
between  ports  of  the  enemy^ 

'  Dallas  and  Arnold  for  the  Claimant.^^hi  arguing 
this  cafe  the  queftions  of  law  and  of  fad  fhouid  be 
treated  of  feparately.  In  the  court  below  the  only 
point  conlidered  with  refpeft  to  part  of  the  cargo  was 
the  nature  of  the  voyage,  which  the  learned  Judge 
determined  was  continuous.  None  of  the  fufpicious 
circumilances  now  alluded  to  with  reipe^l  to  the  fale 
and  expemlitures  were  then  introduced  into  the  cafe. 
To  argue  the  point  of  law  raifed  this  muft  be  confidered 
a  bonajide  fale,  and  her  entrance  into  Oporto  occafioned 
through  diftrefs.  No  prize  court  has  adopted  the 
principle  that  a  bona  J!de  iale  does  not  operate  to  a 
converfion  of  a  caf go  without  a  landing ;  the  cafes 
cited  will  not  make  out  any  fuch  principle.  The  con- 
tinuity of  this  voyage  is  efFedually  broken  by  the 
change  of  property  effeSed  by  the  fale,  as  well  as  by 
tjie  agreement  to  commence  another  voyage  de  novo 
for  account  of  a  different  fliipper.  The  veffel  is  there- 
fore  not  within  the  meaning  of  the  order  of  council, 
fince  ftie  cannot  be  either  in  the  voyage  to  Oj>orto  or 
from  thence  to  Middleburg  confidered  trading  between 
ports  in  the  pofleffion  of  the  *enemy.  In  the  cafe  of 
the  William^  Trefry  («),  and  the  various  other  cafes  of  (.)LordK.iif  ,r. 
continuous  voyage  enumerated  \j\  that  judgment,  the  iJ^ij-^Uy'iT 
attention  of  the  Codrt  was  particularly  drawn  to  the  sy^sfi'^ 
proof  Oi'  aciual  importation  by  the  duties  paid  in,  the 

N  a  inter- 
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Th#        intermediate  port.     It  is  there  admitted^  'that  **  the. 

CuAtLLir^TA.    "  truth  may  not  always  be  difcernible,  but  vrheii  it  ^ 
'  "    ' ^  difcovered  it  is  accordine:  to  the  tputh,  and  not 

,     «H  o^   c<,  according  to  the  fiftion,  that  we  are  to  give  to  the 
**  tranfa£Uon  its  charafter  and  denomination/'     The 
Court  proceeded  therefore  to  examine  narrowly  whe* 
ther  the  landing  and  duties  were  colourable,  and 
merely  had  recourfe  to  for  the  purpofe  of  deceiving  a. 
prize  court  in  cafe  of  capture.     But  thefe  are  all  cafes 
proceeding  on  the  ground  of  fraud,  when  the  owners 
have  voluntarily  caufed  the  yeflel  to  enter  certain  ports 
convenient  for  their  purpofe,  andin  which  they  them- 
felyes  generally  refided.     The  prefent  claimant  appears 
under  no  fuch  imputation.-    The  veffel  enters  much 
damaged,  through  compulfion ;  the  fale  originates  in 
diftrefs  •  ^ll  appears .  fair.     The  comifel  in  the  argu- 
ment for  the  captors  have  faid,  that  admitting  the  fa!e 
had  been  feir,  yet  as  there  had  been  no  landing,  con- 
demnation mufl  enfue.     To  raife  the  queftion  of  law, 
therefore,  all  fuppofition  of  fraud  muft  be  excluded, 
When  a  real  fale  then  has  taken  place  to  a  bona  fide 
purchafer,  it  is  not  neceffary  to  land  a  cargo  fo  dif- 
pofed  of,  to  complete  the  converfion  of  the  property, 
no  more  than  it  would  be  neceffary  for  a  merchant 
puTchanng  a  cargo*  at  a  fale  to  import  it  into  the  place 
where  he  may  refide  in  order  to  eftablifh  his  property 
fa)  RrH  nfon's    therein.    In  the  cafe  of  the  Eh€nezer{a\  condemned  on 
the  prmciple  or  contmuous  voyage,  the  contmuity  or 
the  voyage  was  proved  to  have  been  contemplated  by 
the  owner,  and  falfe  papers  were  detefted  on  board, 
defcribing  the  cargo  to  have  been  taken  on  board  at 
Embden^  when  it  appeared  by  other  evidence  it  had 
been  brought  thither  from  Bourdeaux^  and  after  re- 
maining only  three  days  at  Embden^  was  forwarded 
for  Antwerp  v^ith  a  neV/  clearance.     Here  it  was  held 

that 
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that  iPraud  Ihould  operate  to  defeat  the  firatidulent.        The     , 
The  fentence  proceeded  upon  the  intention  of  fraud   cuakl^^k. 

manifefted,  not  upon  the  circumftance  of  the  veffel's  — • — * 

hot  having  unloaded  her  cargo  at  Embden;  for  in  a  ^'^'^  '^  ^' 
note  to  that  cafe  is  mentioned  another,  the  Schoone 
Sophie^  laden  with  colonial  produce  and  bound  fof 
Antwerp^  but  having  lain  five  weeks  in  the  port  of 
Embden  without  being  unladen,  was  dire&ed  to  be 
reftored  without  requiring  further  proof,  although  if 
was  argued  there  were  probable  grounds  to  fufpeft  the 
cargo  had  been  imported  originalljr  from  a  French  Wejl 
India  illand.  This  decifion  difproVes  the  principle 
contended  for  on  the  part  of  the  captors,  and  tends  to 
fupport  the  doftrine  that  a  good  fale  alters  the  nature 
of  a  voyage  fo  circumflanced,  and  renders  it  ho  longer 
liable  to  be  confidered  continuous. 

Much  has  been  faid  on  the  fufpicious  nature  of  the 
circumftances  attending  this  voyage.  Where  are  they 
to  be  found  ?  Can  any  reafonable  doubt'  be  enter- 
tained that  this  veffel  was  compelled  to  make  for 
Oporto,  Log,  failors,  and  mafter  agree  as  to  the  un- 
favourable ftate  of  the  weather ;  with  fuch  a  wind 
there  was  no  Spanijh  port  which  he  could  make  with 
fafety.  When  in  harbour,  the  veffel  having  received 
confiderable  damage,  was  it  poffible  to  proceed  to  fea 
again  without  repairs  ?  The  cargo  is  fold  to  procure 
fund§.  The  mafter  prefers  taking  his  veffel  out  ladea 
rather  than  in  ballaft,  and  enters  into  a  frefh  aeree-^ 
m^nt  to  fail  to  a  permitted  port.  On  his  examination 
here  he  does  not  deny  he  brought  the  fait  into  Otorto 
the  bills  received  in  part  payment  for  his  car^o  ire 
found  on  board  at  the  time  of  capture.  Can  a  pro- 
perty thus  fairly  transferred  to  a  neutral  be  fuppofed  a 
proper  fubjed  for  condemnation  ? 

N3  M 
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tim        ^   An  objection  hss  been  made  to  the  decree  of  th« 
CwaRLOTr"   court  below,  reftoring  the  veffel  and  tlie  cork.     She 

— appears  to  have  been  employed  in  carrying  on  a  legal 

-P«.7th,igo9.  ^^^^  f^^^  Oporto  to  Middleburgj  without  difguife  or 
deceit.  No  objeftion  can  be  fuftained  on  any  efta- 
blifhed  principle  to  fuch  a  trade  carried  on  by  a  neu- 
tral. If  no  converfion  of  the  property  of  the  fait  had 
taken  place,  ftill  the  cork  was  protefted  by  being  the 
growth  and  property  of  a  neutral  country.  Admitting 
there  was  fraud  in  this  tranfadion  origuially  as  to  part 
of  the  cargo,  it  would  not  neceflarily  affeO:  any  othep 
real  neutral  property  on  board.  In  all  colonial  cafes, 
this  is  admitted,  although  the  fraudulent  neutral 
lofes  whatever  benefit  he  might  derive  from  the  pro- 
perty attempted  to  be  covered.  The  order  of  council 
which  was  iffued  previous  to  the  failing  of  this  veflel 
was  merely  intended  to  apply  to  a  trade  adually  car- 
tied  on,  and  originally  intended  to  be  carried  on,  be- 
tween ports  in  the  pofleifion  of  the  enemy  or  her  allies* 
The  veffel  is  by  juftifiable  neceffity  compelled  to  take 
(helcer  m  Oporto^  and  here  flie  commences,  after  fome 
time,  a  new  trade,  in  which  Ihe  muft  be  confidered 
fairly  engaged  quoad  the  intention  of  the  order  itfelf. 

i)6r.t5th,i8o9.  Sentence. 

The  Court  prpnonnced  for  the  appeal  of  the  cap. 
tor  as  to  the  fhip,  reverfed  the  fentence  appealed  from, 
and  condemned  her.  as  lawful  prize  to  the  captor,  and 
pronounced  againfl  the  appeal  as  to  the  cork,  affirmed 
the  fentence  of  the  court  below  in  refpeft  thereto,  and 
aUligned  claimant  to  brin^  in  thavalue  of  the  fhip. 

Pronounced  againft  claimant's  appeal,  affirmed  the 
fentente  appealed  from,  and  remitted  the  caufe. 

Capttirc 
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Capture  of  CHINSURAH.    A  Grievance.        i>«.iith,  1809. 
{From  ilje  High  Court  rf  Admiraky.) 

^HE  Dutch  town  and  fort  oiF  Chinfurah  in  the  Eq/i  capture  oft 

Indies  were,  on  3d  July  1781,  taken  poffeffion  of  '^!^:i:, 
by  the  Nymphs  one  of  a  fquadron  under  the  command  Compmy  by  th« 

^        ,        ^    *  ^  *"  ,  *  joint  forces  of  the 

of  Vice- Admiral  Sir  Edward  Hughes j  and  a  detach-  ^ritijh  Eaji  /n. 
ment  of  the  Eaft  India  Company's  troops  commanded  His  lA^ixl^ 
hy  Capt.  Chaifield^  and  condemned  generally  as  prize  J^tlnied^u^'n 
to  His  Majefty,  to  be  diftributed  at  His  difcretion-  p""^;^^^^^^^^ 
From  this  decree  of  the  High  Court  of  Admiralty  two  "^^^  manufac- 
appeals  were  profecuted,  one  on  the  part  of  the  Eqfl  nutck^^mtmoc 
India  Company,  praying  the  capture  might  be  pro-  ^j^/^oi^pty* 
nounced  a  land  capture  by  the  forces  of  the  Companyi  ^^^^^,^^ 
and  as  fuch  not  within  the  jurifdifkion  of  the  High  rri*ctoir:sM^. 
Court  of  Admiralty :  Another,  on  behalf  of  the  admi^  Company  bound 
ral,  the  officers  and  crew  of  the  faid  floop,  praying  the  tL^'cr^i/o"^ 
capture  might  be  pronounced  to  have  been  effeded  by  ^""^'(."n*!^^^^*^ 
the  officers  and  crew  of  the  Nymph  only.     Their  Lord-  ^^i^ii  intcreft 
fliips pronounced  againft  both  appeals,  confirmed  the  nhzA^^itA 
fentence  appealed  from,  and  remitted  the  caufe.     in  l^r^ifnrtuo'iu 
the  High  Court  of  Admiralty,  after  various  proceed-  jient,  executed 

ru  J  V  i..,f        by  the  governor 

mgs,  an  account  of  the  proceeds  Mras  brought  m  by  the  ^  Ae  viock 
Company's  fyndic  on  oath,  which  was  referred  to  the  fwt'Sied  \nL 
regiftrar  and  merchants  named  by  the  Court;  who  ^efomeLTelJ 
amongft  otlier  items  reported,  that  a  fum  of  2^,200  /.  "^^t  ascapt<f*: 

•  °  '^     *  -^^  The  company 

had  not  beai  added  to  the  account,  as  it  appeared  aflu>"ing  voiun. 
from  information  given  by  the  Ea/i  India  Company,  out  LyV^cul 
Aat  the  contrador  frpm  whom  it  was  due  had  refufed  S^'E^rT,^ 
to  pay  the  fame  to  the  Eaji  India  Company,  and  that  a  ^"^f'^o^ *gc« 

J,,*'-  ^  ,  ***^  ^®  crown, 

uit  had  been  depending  thereonfor fome  time  in  the£^  airumcs  likeuUe 

Indies.    After  feveral  orders  and  defcrees  of  the  learned  biiity  ^dibwii- 

,^,^  ticfcofan  agjnt; 

W^raing  of  a  fuit  in  Chancery  here  betweeft  thefe  tvo  companies  re^jpe^tini;  this  prcpvrty,  %%hica 
y^i  had  bein  ihfcrruptdd  by  war,  oljoiced  a»  a  bar  to  ad)udiCiic)«o.  Olj.-ciiun  uvcr-rulcd.  Coi^ 
AxpcacM.    CoromiOion. 

^  N4  judge. 
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ciptnre  of     judge,^  and  diflferent  appeals  on  the  part  of  the  com- 
pany, the  judge,  on  the  19th  May  1809,  pronounced 


^9<i^  15th,  1809.  theiaid  fumthenin  the  regiltry  to  be  part  of  the  pro- 
feeds  ariiing  fix)m  the  laid  capture,  and  referved  the 
confideration  of  deductions  therefirom,  and  of  intereft 
and  cofts.  From  this  fentence  the  Company  now 
appealed. 

His  Majejifs  Advocate  and  the  Attorney-General  for 
the  Crown — The  proceeds  of  this  capture  have  been 
the  fubjed  of  litigation  at  various  periods  fince  the 
year  178 1  :  Firft  with  refpeft  to  the  parties  entitled  to 
fliare,  and  fubfequently  as  to  the  different  fpecies  of 
property  whether  prize  or  not  Previous  to  the  cap- 
ture of  Cbinfurah  the  agents,  of  the  Dutch  Eaji  India 
Company  had  entered  into  many  contrads  with  ndgh- 
bouring  merchants  or  contraftors  for  fupplies  of  the 
iieceffary  articles  for  the  trade  of  the  company  in  that 
country ;  Johannes  Mathias  Rofs\  the  Dutch  governor 
of  Chinfurahy  entered  into  a  contra£t  with  Henry  Hal* 
fey  amongft  others  for  fupplying  the  Dutch  hStoTj 
there  with  coarfe  cloths,  and  advanced  to  him  for  that 
purpofe  the  fum  of  23,200/.  on  account.  At  the 
time  of  the  furrender  of  Chinfurah  this  contraQ:  re- 
mained unperformed.  The  other  contradors  accounted 
with  the  Englijh  Eaft  India  Company,  and  made  good 
*  *  their  refpedtive  contraSs.     A  fuit  was  uxftituted  againft 

Halfey  in  the  mayor's  court  of  Calcutta  in  Bengal  by 
the  £^  /Tzi/a  Company,  in  their  right  as  captors  of 
Chinfurah^  for  the  amount  of  fuch  advances"  made  by 
Governor  Rofs^  which  fuit  was  difmiffed  with  cofts  in 
1783-  The  company  having  failed  in  this  action 
founded  on  their  right  as  captors,  had  recourfe  to 
another  expedient,  and  procured,  through  the  medium 

6   '  <if 
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«f  a  Mr*  PurRng^  an  aflignment,  executed  by  Rofs  for .  cs^mw  or 
atriflk^  Gonfideration,  of  the  amount  of  the  contrad,  "w^h* 
and  amunenced  a  fuit  in  equity  for  its  recovery  from  Ztevaith^iaof^ 
Haljey^  who  by  a  decree  of  the  fupreme  court  of  judi- 
cature of  Fcrt  William  in  Bengal  in  1784  was  con* 
denmed  in  the  faidfum  and  cofhu  By  this  decree  the 
company  became  entitled  to  recdve  the  amount,  and 
payment  wa^  immediately  enforced  of  the  greater  part 
by  the  IheriflPs  levy  or  Halfefs  property  at  Calcutta. 
The  firft  queftion  now  for  your  Lordfhips  decilion  is; 
ihall  the  amount  of  this  contract  be  appropriated  to 
the  fame  purpofes  and  diftributed  in  the  fame  propor- 
tKMiB  as  the  former  fums  of  money,  part  proceeds  of 
thfe  capture.  The  Judge  of  the  High  Goiurt  of  Adp 
miralty  has  decided  in  the  affirmative,  and  pronounced 
thefum  of  23,200/.  now  remaining  in  the  regiftry 
purfuant  to  his  order,  to  be  part  of  the  proceeds  ariiing 
from  the  capture,  and  direded  it  to  be  inv^fted  ia  the 
Navy  5  per  cents,  until  the  decifion  of  this  Court  (hall 
be  known,  without  prejudice  to  the  prefent  appeaL 
In  the  various  arrangements  fubfequent  to  the  capture 
of  Chinfurahy  the  Eqft  India  Company  have  con- 
fidered  themfelves  authorifed  by  the  letters  patent 
granted  to  the  company  in  178 £,  to  (land  in  the  place 
of  the  Britijh  Government.  The  contraftors  in  gene- 
ral acquiefced  in  this  determination  of  the  company, 
and  paid  the  fums  due  voluntarily.  Mr.  Halfey  alone 
contefts  their  right.  The  company,  conceiving  it 
llieirs  as  a  droit  of  war,  inftitute  a  fuit  and  fet  forth 
their  claim.  How  was  this  claim  dealt  with  ?  The 
Court  were  then  of  opinion  that  the  company  had 
claimed  that  which  did  not  belong  to  them  by  their 
original  charter,^  nor  could  not  ftriftly  be  confidered 
theiri$in  purfuance  of  the  letters  patent  of  the  iptR 

September 
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Cipcmor     September  1782^  which  gave  them  only  a  right  2d^ 
c»iji«uKAH.    ]yQ^^  2jjj  plunder  generally.     Thefe  letters  were,  it 


J»0e.iich,x8o9»  WBS  obferved,  ifTued  fubfequent  to  the  capture.  Ja 
the  report  made  by  their  attorney  to  the  company 
upon  the  iffue  of  this  fuit^  he  obferves ;  the  objeddoa 
to  the  company's  claim,  which  occafioned  judgment 
to  be  given  againft  them,  was  made  by  the  Chief  Juf« 
tice,  and  acceded  to  by  Mr.  Juilice  Hydej  (not  taken 
on  the  part  of  Mr.  Halfey^)  and  was,  "  That  it  was 
^  not  intended  by  the  letters  patent  granted  to  the 
**  company  to  convey  debts  due  from  enemies,  though 
^  the  parties  might  have  happened  to  be  made  pri'* 
^  foners  by  their  forces^  confequently  the  fum  claimed^ 
^  being  a  debt  in  their  judgment,  did  not  come  within 
'*  the  miming  of  the  letters  patent,  which  only  grants 
"  to  the  Honourable  Company  all  fuch  booty  or 
^^  plunder,  ihips,  velTels,  goqds,  and  merchandizes^ 
*'  and  other  things  whatfoever,  which  fince  the  let* 
**  ters  patent  of  the  igib  day  tf  September  Iqfl  have 
^^  been  or  fhall  be  taken  or  feized  from  any  of  the 
"  enemies  of  the  company,"  hfc.  In  either  cal% 
therefore^  the  Court  were  of  opinion  the  company 
had  no  right  veiled  in  them  for  the  recovery  of  this 
property.  They,  however,  do  not  lofe  fight  of  the 
means  for  polTefling  themfelves  of  this  as  well  as  other 
droits  of  the  crown,  and  appropriating  them  excla<* 
fively  to  their  own  advantage,  and  therefore,  fincf  ai\ 
application  founded  upon  a  right  fuppofed  to  be 
derived  frpm  His  Majefty  had  failed,  they  proceed  flo 
lay  the  foundation  of  a  ground  of  proceeding  in  a  civil 
way,  and  obtain  through  the  medium  of  their  agent 
Mr..C.  Purling  a  new  title  ;  Purling  procuring  from. 
Governor  Rofs  an  affignment  of  his  claim  on  Halfey  in 
confequence  of  the  non-performance  oC  the  contradt, 

and 
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and  making  himfelf  a  freih  afligninent  of  this  claim^     Cuftim  of 

fo  derived,  to  the  EaJ  India  Company.     The  aiSgn*    ^""'*'^'^'': 

ment  is, made  by  Rofs  to  Purling  for  the  paltry  fum  <rf  z^z5ih«xgof. 

five  rupees,  and  by  this  artifice  the  company  derives  a 

right  to  the  immenfe  fum  of  232,000  rupees.     They 

now  ftand  in  the  place  of  Ro/sj  and  whatever  right  he 

had,  appeared  to  be  vefted  in  them.     Whatever  might 

hereafter  be  the  opinion  entertained  of  the  validity  of 

this  aifignment,  or  the  right  of  property  at  that  time 

reAed'm  Hal/eyj  they  confidered  perfeftly  immaterial^* 

trufting  that  ihould  they  once  become  poflefTed  of  the 

property  therfe  would  be  but  little  chance  of  an  enquiry 

bang  kiftituted  into  the  means  reforted  to  in  obtaining   > 

it.    The  fuit  was  brought  in  the  name  of  Ro/s  and 

judgment  given  again(tH^^^,upon  which  the  company 

proceeded  to  levy  the  amoimt.     In  the  year  1796  the 

then  Procurator  General  prayed  the  Judge  of  the  High 

Court  of  Admkalty  to  aiSgn  the  Eqfi  India  Company 

to  bring  into  the  regiftry  the  fum  of  23,200/.  which  by 

the  report  of  the  regiftrar,  to  whom  the  accoxmts  had 

been  referred,  ftill  appeared  to  be  due  as  part  proceeds 

of  the  capture.     On  the  part  of  the  company  it  was 

then  objefted,  that  the  fum  in  queftion  was  now  the 

fubjefl  of  a  fuit  in  the  High  Court  of  Chancery  o£ 

Great  Britain  at  the  inftance  of  the  Dutch  Eaji  India 

Company,  who  difputed  the  validity  of  the  affignmmt 

made  by  Rofs  to  Purling.     The  Judge  diredted  the 

queftion  to  ftand  over  until  the  determination  of  the 

fald  fuit.     In  1808  a  fimilar  application  was  made  on 

the  part  of  His  Majefty  by  the  king's  prodor,  denying. 

that  any  fuit  was  then  depending  between  the  two  EaJi 

India  Companies  relative  to  this  property,  and  that 

even  if  it  were^  ftill  the  money  ought  to  be  paid  into 

the  regiftry  wiA  mtereft  from  the  time  it  was  received 

by     . 
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Gtpture  of  by  the  company.  On  the  part  of  the  company  it  wa» 
CHtmH,^u.  ^jieged  ^hat  the  fuit  inftituted  in  His  Majefty's  High 
v^.xith,z8o^  Court  of  Chancery,  on  behalf  of  the  D«/rA  Company 
againft  the  Englijb  Company,  for  the  recovery  of  the 
£idd  fum^  was  (till  depending  midetermined  in  that 
court  J  that  the  bill  was  filed  during  a  time  of  peace 
between  this  country  and  the  States  of  HoIUnd^  and 
hoiliUties  having  fliortly  afterwards  commenced  be- 
tween the  faid  countries,  the  proceedings  in  the  fuit 
became  fufp«ided ;  during  the  fhort  interval  of  peace 
which  followed,  and  previous  to  the  recommence- 
ment of  hoftilities,  by  which  the  Dutch  Company  be- 
came again  incapable  of  enforcing  any  fiirther  pro- 
ceedings, no  anfwer  had  been  obtained^  and  the 
Englijb  Company  having  been  advifed  by  their  coun-* 
fel  not  to  put  in  an  anfwer  to  the  faid  bill  until  com- 
pelled thereto,  (as  alfo  that  it  would  be  extremely 
difficult  to  fet  up  ^my  legal  defence  to  the  claim  of  the 
Dutch  Eajt  India  Company)  had  not  taken  any  (teps 
to  obtain  a  decree  for  the  faid  bill  to  be  difmifled : 
And  further,  that  upon  ceiTation  of  hoftilities  the  faid 
Dutch  Eaji  India  Company,  or  their  reprefentatives, 
>vould  be  at  liberty  to  purfue  their  judicial  remedy  for 
its  recovery^  Upon  this  reprefentation  of  the  parties 
the  Judge  decreed  the  monition  to  the  company  to 
bring  the  fum  in  litigation  into  the  r^giftry.  This  was 
Immediately  brought  in,  and  an  application  made  on 
the  part  of  the  company  to  the  court,  alleging  they 
Jhad  incurred  confiderable  cofts  in  the  fuit  againft  HaU 
Jey^  and  alfo  in  carrying  the  faid  decree  into  execution, 
amounting  to 483  /•  6  j.  \\d.  and  had  only  received 
in  confequence  of  f  his  decree,  part  of  the  amount  of 
the  judgement,  of  which  4,968 /.  19J.  ftill  remained 
uppaid,  praying  the  Dsdd  fums  might  be  refunded  from 

that 
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chat  brought  into  the  regiftry,  paxtictdarlj  as  die  pro-  Capture  cf 
perty  had  not  been  adjudged  to  belong  to  the  crown,  "'"^^^^^ 
but  had  been  recovered  by  them  in  the  right  of  Rofs  zjcc.iitfl,  i8c9^ 
in  a  tranfa&ion  of  a  private  nature,  and  not  as  agent 
for  the  Dutch  Eqfi  India  Compastyy  as  would  appear 
from  the  correfpondence  of  Ro/s  and  Hal/ey  annexed 
to  papers  in  the  caufe ;  and  laftly,  fubmitting  that  the 
crown  was  therefore  not  entitled  to  any  intereft  on  the 
faid  fum  during  the  time  it  was  in  the  hands  of  the 
comjMuiy.  This  caufe  was  finally  heard  in  the  High 
Court  of  Admiralty  on  the  19th  May  1809,  when  th^ 
Judge  pronounced  the  fum  in  the  regiftry  to  be  part  of 
the  proceeds*  of  the  faid  capture,  and  referved  the  con- 
fideration  of  dedudtions  therefrom,  and  of  intereft  and 
cofts :  From  which  the  company  have  thought  proper 
now  to  appeal.  The  Court  has  now  to  decide  upon 
the  queftion,  Is  the  fum  at  prefent  in  the  regiftry  to 
be  confidered  prize,  and  as  fuch  fubjefl:  to  be  diftrir 
buted  at  the  pleafure  of  His  Majefty  ?  The  court 
below  is  alfo  defirous  to  receive  the  benefit  of  your 
Lordfliips*  opinions  on  the  referved  queftions  of  deduc- 
tions, intereft,  and  cofts. 

The  company  have  attempted  to  eftablifli  a  diftinfliqn 
between  the  nature  of  this  fum  recovered  and  that  reco« 
yered  upon  the  other  contrafts ;  the  others  were  volun- 
tarily paid  in.  No  queftion  was  agitated  as  to  the  right 
of  the  company,  or  it  would  have  probably  been  dil^ 
covered  that  the  company  had  no  ftronger  claim  to  one 
than  the  other.  Hal/ey  appears  to  have  been  aware  of 
the  weaknef?  of  their  cafe,  arid  the  court  decides  that 
the  company's  claim  is  invalid,  and  ftates  the  reafon  of 
its  decifion ;  the  right  of  poffeflion  muft  therefore  reft 
with  His  Majefty.  Becaufe  they  have  failed  in  reco> 
yering  in  their  right  as  captors,  it  is  not  to  be  ini'erred 
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;:?iNr«fB.    *«/^Jaimofthe  crown  is  thereby  affeaed  or  weakened. 
*■  —   This  court  has  iJready  decided  fhat  the  former  fums 

^.fiih,x8995  obtained  on  the  other  contraas  are  prize.  No  dif- 
dndion  has  been  or  can  be  made  by  the  company 
between  this  and  others  j  there  cannot  remain  a  doubt 
that  this  flim  muft  alfo  be  confidered  part  of  the  pro- 
ceeds of  the  capture,  and  fubjed  to  the  regulations 
refpefting  prize. 

It  has  been  fuggefted  by  the  Company,  th«ce  is  a 
poffibility  that  as  a  fuit  has  been  commenced  in  the 
Chancery  here  between  them  and  the  Dutch  Company- 
which  ftill  continues  vmdetermined,  they  may  yet-  be 
compelled  to  pay  thi^  fum  into  thtDuteh  company ;  that 
is,  in  other  words^  as  this  right  between  thefe  two 
companies  may  by  poiBbility  never  be  decided  in  the 
court  of  Chancery,  the  fuit  between  the  crown  and 
the  Englijb  Company  fhould  never  be  decided  here ; 
although  the  iffue  of  the  former  muft  ultimately  de-. 
pend  upon  the  latter,  if  fuch  a  fuit  adually  depends. 
But  what  ground  can  a  Dutch  £qfi  India  Company 
have  uiider.  the  circuipftances  of  this  cafe  to  fupport 
fuch  a  right  ?    This  alleged  fuit  was  commenc«l  in 
the  peace  which  followed  the  capture.     A  new  war 
broke  out:    To  which  fucceeded  the  ihort  peace, 
during  which  nothing  had  been  done  for  profecuting 
their  claim ;  and  the  prefent  war  commenced.     Is  it 
to  be  fuppofed  that  the  Dutck  Company  would  have 
abftained  from  farther  proceedings  unlefs  they  were 
perfeftly  aware  their  cafe  was  hopelefs  ?  and  are  the 
juft  claims  of  His  Majefty  to  be  fet  afide  ad  infinitum 
under  the  pretence  that  a  fuit  is  yet  pending  by  which 
the  Ejiglijh  Company  may  hereafter.be  compelled  to 
pay  this  very  fum,  when  that  fuit  has  lain  dormant  for 
two  intervals  of  peace,  diilant  from  each  other  feveral 

years* 
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years.     The  Eqfi  India  Company  have  no  doubt  fed     tSitt«»* 

this  caufe,  and  that  from  a  convi&ion  of  the  benefit  ,»,_..—. 

chey  fo  long  have  been  deriwig  from*  it.  ^  It  has  been  ^mas^tUi^ 

fuggefted  by  a  very  high  authority  at  the  Chancery 

bar^  that  the  Dtach  Eaji  India  Company  could  not 

(land  in  a  court  of  equity.     In  a  court  of  law  we  can# 

not  recognife  them :  To  fuftain  an  a£tion  there,  they 

muft  bring  it  in  the  names  of  the  individuals  compoC- 

ing  the  company ;  and  fuppofing  that  they  had  even 

done  all  that  was  requifite  to  bring  themfelves  within 

the  proteftion  of  a  Britijh  court  of  jurifdi£tion»  the 

fuit  might  neverthelefs  have  been  moved  to  be  dilhiifled 

^er  three  terms  had  elapfed  without  profecution. 

What  then  can  be  urged  in  favour  of  fuch  parties  all 

thde,  who  have  continued  to  uphold  their  fuit  for 

fifteen  years  to  thar  own  advantage  ?    Suppofmg  that 

recourfe  has  been  had  to  no  artifice  to  keep  it  alive,  the 

utmoft  that  can^be  alleged  is,  the  claim  of  the  Butcb 

Company,  fuch  as  it  is,  merely  remains.    There  ap* 

pears  fomething,  however,  very  doubtful  and  fufpicious 

in  the  nature  of  thefe  dilatory  pleas,  which  have  from 

time  to  time  been  fet  up ;  and  hence  the  Court  wiU 

be  the  more  difpofed  to  decide  in  favour  of  a  claim 

urged  with  all  poffible  candour  and  fairnefs,  and  which 

has  been  already  too  long  defeated  by  the  perverfion 

of  legal  proceedings,  fince  the  Englijb  Company  have 

all  along  been  permitted  to  derive  advantage  from  their 

own  wrong. 

The  queftion  however  now  before  the  court  is,  that 
in  which  no  coutt  of  equity  can  poffibly  interfere.  It 
may  be  imagined  a  bill  of  interpleader  might  be  infU- 
tuted  in  Chancery,  whereby  the  two  companies  might 
be  permitted  to  plead  the  right  of  property  if  that  prcK 
perty  (till  continued  at  the  difpofal  of  that  coun*   Sut 

it 
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fkpfuMjf     ft  is  BpC  fo ;  this  is  a  RriGt  queftion  of  prize.    In  the 
^    judgments  given  on  the  former  appeals  your  Lordfhips 


St^PK^i^  deciided,  that  fuins  of  money  produced  in  a  fimiiar  way 
fcy  calling  contractors  to  account  for  money  received  on 
nccoxiltt  of  the  Dutch  Eaji  India  Company  were  droits 
of  .war^  and  fubje£t  to  the  ufual  mode  of  diftribution  in 
cafes  of  prizes  Whatever  litigation  might  exift  with 
jrefped  to  that  property,  or  whatever  might  be  the  de- 
jcifion  of  the  Court  of  Chancery  upon  fuch,  you  would 
Bot  refpeCt  it,  as  the  court  was  not  one  of  competent 
jurifdidtion  to  try  the  real  quefUon  at  iflue.  In  the 
iame  manner  the  property  in  this  cafe  bdng  of  a  pre- 
icifely  fimiiar  nature^  your  decifion  ihould  turn  merely 
jnpon  the  fads  of  the  capture,  the  nature  of  the  pro- 
perty, and  of  the  contrad  betwew  the  parties,  with- 
out any  reference  to  fuch  a  fuit  if  adually  in  exiitence, 
which  if  it  does  exift  is  altogether  to  be  imputed  to 
their  own  negligence  in  not  moving  for  its  dilmiiraL 
Nor  will  this  Court  be  difpo&d  to'  fan£tion  the 
idea,  that  a  luit  in  Chancery  rendered  perpetual  by 
the  negligence  or  by  the  interefted  views  of  a  party, 
Jhall  be  alfo  a  perpetual  bar  to  the  juft  claims  of  the 
crown. 

On  the  fubjed  of  intereft  accruing  on  this  fum  fince 
the  company  became  the  legal  pofTeflbrs  of  it  in  right 
of  the  judgment  againft  Halfey^  it  is  worthy  of  ob- 
fervation,  in  that  inftsmce  they  demanded  and  reco- 
vered the  intereft  arifing  thereon  from  Halfey.  They 
obtained  it,  it  is  true,  by  indired  means,  but  retained 
it  fubjed  to  the  claim  of  the  crown,  and,  as  they  well 
knew,  merely  held  for  the  crown  pro  tempore*  No 
grant  by  charter  or  patent  having  ever  been  made  of 
fuch  property,  this  money  fo  due  by  Halfey  they 
recover  with  intereft^   With  what  ihew  of  Juftice  then 
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taXi  they,  receiving  it  with  intereft  and  applying  it  ever     Capture  of 

finee  to  their  own  advantage,  call  upon  tae  Court  to 

refufe  the  application  made  on  the  part  of  the  Crown  ?  i><rc.xith,i8o9. 
It  would  be  in  effed  holding  out  a  premium  for  injuf- 
tice  to  thofe  who  hereafter  might  have  equally  cogeiit 
modves  to  hold  over  property  of  which  they  had  ille- 
gally obtained  pofTefTion^  If  the  company  be  not 
compelled  to  account  for  intereft  it  may  prove  a 
ilrong  inducement  in  future  to  devife  means  for 
obtaining  poffeflion  of  money  due  to  the  crown  as 
foon  and  procraftinate  the  payment  as  late  as  poflible : 
The  intereft  accruing  in  the  interval  bemg  fo  milch 
clearly  gained*  So  gi'eat  has  been  the  anxiety  of  the 
company  to  keep  poffeflion  of  this  money  by  any 
means,  that  when  the  regiftrar  drew  up  his  report  fn 
1793,  they  iheltered  themfelves  by  afferting  that  there 
^TOs  then  a  fuit  pending  refpefting  it  in  the-B^^  Indies ^ 
"whereas  that  fuit  had  been  determiiied,  the  money  reco- 
vered, and  for  the  greater  part  levied  in  the  year  1784. 
•When  parties  are  detefted  in  fuch  artifices  as  thefe  to 
elude  the  demands  of  a  juft  claimant,  and  keep  poffeflion 
of  a  property  to  which  they  are  not  entitled,  they  cannot 
be  too  ftriftly /dealt  with  5  and  as  the  company  is  . 
always  able  to  make  at  leaft  the  ufual  intereft  on  money 
in  their  poffeflion,  they  are  left  without  a  fliadow  of 
excufe  for  relifling  the  payment  of  that  intereft  to 
the  crown. 

With  equal  fliew  of  juftice  th^  enumerate  various 
fums  of  money  to  which  they  contend  they  are  entitled 
as  dedudions  and  allowances  from  this  property. 
Leaving  to  the  difcretion  of  the  Court  the  queftion 
whether  they  are  entitled  to  cofts  in  an  aftion  to  which 
they  prefumptuoufly  and  without  right  made  them- 
felves parties,  we  muft  be  entitled  to  the  remainder 
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Ciptuw  rf     of  the  fum  recovered  under  the  judgment,  but  which 
^''"'"^''"'    Hal/ey  has  not  fmce  paid.    The  company -have  taken 


jkcisrh^iZo^.  upon  themfelves  to  ad  as  agents  for  the  crown  with- 
out any  authority  whatever ;  they  are  of  courfe  fub- 
je&ed  to  all  the  refponiibility  which  attaches  to  the 
fituadon  :  For  the  money  they  have  received  they  are 
refponfible  as  odier  agents  ufually  are ;  for  that  which 
they  have  not  recdved  they  are  equally  refponfible, 
inafmuch  as  they  might  have  received  it.    From  1 784, 
.  when  judgnient  was  obtained  tp  the  time  of  his  death, 
they  might  have  had  execution  or  procefs  againft  his 
goods  or  perfon,  and  it  is  not  difputed  that  he  was 
per&fUy  competent  at  all  times  to  difcharge  the  whole. 
Nay  it  even  appears  by  the  memorial  of  Ha^ey  him- 
felf  tolthe  governor  general,  the  company  were  adually 
in  treaty  for  its  payment,  and  he  then  offered  to  pay 
the  whole  in  bonds  of  the  company  long  fince  due  for 
money  advanced  by  him  thereon  to  the  company,  only 
requiring  that  he  might  be  indemnified  from  all  future 
claims  CHI  this  head  by  any  other  party.    He  difdaimed 
any  wiih  t^hatever  to  enter  into  a  difpute  or  Udgatkm 
with  the  company,  as  it  was  immaterial  to  whom  he 
ihould  pay  the  money,  provided  he  Wiis  fecured  againft 
future  demands.    This  was  reje£ted,  and  the  company 
preferred  a  fuit  at  law  when  they  might  have  attained 
.  their  objed  without  it.     Shall  the  Crown  fuffer  for 
their  obftinacy  in  this  inftance  or  foi^  their  remiflhefs  ia 
jaot  compelling  the  payment  ?    There  muft  be  fome* 
thing  myfterious  in  thecondud  they  have  purfued.    If 
they,  ading  as  agents,  have  ihewn  fuch  anxiety  to  ob- 
tain the  poflei&on  of  this  property,  yet  fuch  reludance 
to  part  with  it  to  thofe  for  whom  and  in  whofe  right 
they  received  it,  there  is  much  reafon  to  fufpefl  thej 
have  their  private  reafons  for  not  enforcing  the  payment 
of  the  refidue  due  on  the  judgment  nearly  twenty-fix 

years; 
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years ;  and  as  they  have  aded  the  part  of  unfaithful     Capture  of 
agents,  there  can  be  no  ground  for  the  allowances  -- 

claimed,  or  for  the  indulgence  fought  from  the  Court,  -Dw.xiUm8«^ 
except  perhaps  that  which  has  already  been  granted 
them  in  the  court  below,  in  lieu  of  all  other  charges^ 
and  cofts;  namely,  an  adequate  commiflion /^r  r^«/# 
for  management  upon  the  whole  fum  received  as  pro- 
ceeds of  this  captxure. 

Adam  and  Swabey  for  the  Appellant. — ^The  extra- 
ordinary delay  which  has  attended  the  proceedings  of 
the  company  in  recovering  this  money  has  been  occai- 
fioned  by  the  neceflity  of  examining  witneffes  at  con- 
-fiderable  diflances  from  the  feat  of  juftice.     The  com- 
pany have  endeavoured  to  give  every  facility  to  the 
profecution  of  this  caufe,  and  the  couj'ts  have  imifbrmly 
deiired  the  fuit  to  be  flaid  until  the  lis  pendens  fhould  be 
concluded.    HofKlities  between  Great  Britain  and  HoU 
lend  ftill  continue,    .The  natural  confequence  is,  the 
Dutch  Company's  claim  of  courfe  is  dormant,  not  ex- 
tinct   If  the  High  Court  of  Admiralty  can  now  cut  the 
difficult  knot,  it  may  be  fairly  afked.  Why  was  it  not 
long  lince  eflFeflifed.?  The  objection  which  formerly  had ' 
fuch  weight  with  the  court  continued  and  flill  continues 
in  full  force.    So  cautious  was  the  Coui^  of  proceeding 
in  this  caufe,  that  for  a  confiderable  time  no  other  order 
was  iflued  than  that  for  bringing  the  property  into  the 
regiftry,  and  finally  for  its  inveftment  in  the  fiinds.  The 
parties  have  no  right  to  accufe  each  other  of  laches.    If 
it  was  the^duty  of  the  company  to  bring  all  the  con- 
tra&ors  to  accoimt,  it  was  equally  the  duty  of  the 
crown  to  exhibit  its  claim  and  enforce  payment  from, 
the  company.  Equal  culpability  attaches  to  both  parties. 
Doubts  are  laid  to  be  entertained  whether  the  Dut^b 

O  2  Compaijy 
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Capture  of  Company  can  avail  itfelf  in  this  country  of  any  right  or 
tHivsviLAB.  claim  it  may  have  on  this  property  in  its  corporate  capa-. 
x!w.x5tb,i8o9.  ^ty*  If  i^  were  fo,  the  company  would  be  peculiarly 
unfortunate  to  be  excluded  from  redrefe  by  a  defed  in 
the  letter  of  the  law^  when  the  fpirit  and  general  tenor  of 
Britifit  jurifprudence  has  been  folong  extolled  even  by 
foragners  for  its  Kberality  with  regard  to  the  property 
and  rights  of  foreign  merchants^  But  they  are  not  pre- 
cluded by  the  letter  of  the  law  from  enforcing  thar 
claims*  And  in  fupport  of  this  aflertion  the  caie  of  the 
Ofterrever  is  particularly  applicable.  This  was  a  prOi- 
ceeding  held  in  the  court  of  Exchequer  where  the  Dtacb 
Eaji  India  Company  was  pubKckly  recognifed,  the  cafe 
decided  and  no  objection  made  to  thfit  company  of  mer« 
chants  appearing  in  their  corporate  capacity.  This  au« 
thority  is  decifive  as  to  the  poflibiEty  of  their  fitting  up  a 
claim  to  this  property  and  recovering  at  a  future  period 
of  peace.  If  a  proceeding  could  with  propriety  be 
inflituted  under  fuch  drcumftahcea  in  a  court  of  equi* 
ty,  the  anfwer  would  be,  the  Dutch  Company  are  now 
it  is  true  by  war  precluded,  but  they  may  yet  appear  in 
peace.  This  might  therefore  have  to  be  paid  over 
again  by  the  fame  parties^  It  is  attempted  to  fhew, 
that  as  the  court  below  has  decided  this  property  to  be 
prize,  and  this  court  fias  determined  the  &me  with 
refpeft  to  fums  arifmg  from  iimilar  contraSs,  a  court 
of  equity  could  not  be  admitted  to  difpofe  of  this  as  it 
might  were  it  only  private  property.  No  inch  confe* 
quence  can  £urly  be  drawn.  We  cannot  lecoUed  any 
psincii^e  which  would  prevent  the  EngUfi  Company 
being  defired  by  a  decree  of  a  court  of  equity  to  pay 
this  money  if  an  interval  of  p^eace  fliould  arrive*  Hence 
the  lis  feruUns  has  equal  weight  at  prefeat  as  when  fiift 
pleaded  in  bar  to  this  demaod* 
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As  to  the  nature  of  the  property  it  is  quite  obvioiis     capture  «f 
this  cannot  be  prize.     The  law  of  prize  operates  only   Chinsu^ah. 


on  the  bulk  of  property,  not  ijfon  cbofes  in  adion  j)ec.isxh,i^ 
and  mere  rights  yet  to  be  afcertained.    If  it  embrace 
thofe  due  to  the  Dutch  Company,  in  their  deputed 
c^adty  as  governors  of  an  enemy's  colony^  it  cer- 
tainly does  not  extend  to  debts  due  to  a  private  perfon 
though  an  enemy.    If  the  former  fums  due  on  con- 
tradsi^ere  decided  in  th^  court  to  be  prize  it  mufl  have 
been  from  a  cqnvidion  that  they  were  debts  due  to  the 
Distcb  State,  or  elfe  no  fuch  judgments  would  have 
been  made  in  the  yeaxs  1793  and  1795^    ^^  judg- 
ments given  here  upon  the  appeals  from  thofe  decrees 
wkh  refpe&  to  other  fums  claimed  by  the  company  in 
their  right  as  captors,  do  not  enfcu'ce  the  opinion  which 
WrmgbtM  fays  in  his  letter  to  the  company  prevailed 
in  the  mind  of  the  Court  at  Calci^  in  the  firft  a^ib^* 
That  ground  of  litigation  was  npt  then  advanced. 
The  judgments  only. pronounced  the  court  below.^was 
juftified,  foil,  ia  diredUng  a  more  fatis&^ory  account 
by  the  ccmipaj^,  and  fecondly,  by  determining  certain 
fum^  were  part  procee4s  of  the  cajfture,  anH  therefore 
fubjed  to  be  distributed  as  prize  to  the  forces  engaged. 
When,  however,  the  Judge    below  called  for   the 
affignment  made  by  Rofs  to  Purling^  the  original  could 
not  be  found,  and,  to  explain.  ^etrasbfafUon^  various 
papers  of  correfpondence  were  introduced,  which  alto- 
gether changed  the  nature  of  the  cafe.     In  the(e  letters 
H^fey  writes  to  Rofs  to  ftate  explicitly  in  what  cap>a- 
-  dty  he  confidered  the  engagement  had  been  entered 
into  by  him,  whether  as  governor  and  ading  for  the 
Dt^cb  Company,  or,  by  him  z»  a  private.  ind)v;jidual. 
Jj^^weis  are  as  explicit  is  required ;  ^^  I  confider 
^  th?  dealings  between  us  as  Uioft  between  jpriv^e 

O  3  ^  inerchaiu» 
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Capture  of  f^  merchants  Only,  and  HO  mort/'  Both  then  confider 
iwtuRAH.  ti^gjnfelves  as  tranfafting  bufinefe  on  their  own  account; 
/fec.xith,  1809.  and  Halfey  in  bis  memorial  anxioufly  requefts  the  mat- 
ter may  be  concluded  on  his  paying  the  money  and 
receiving  a  releafe.  T^e  caufe,  however,  comes  on, 
and  the  property  is  decided  on  as  private  property, 
merely ;  or  rather  a  chofe  in  altion  between  private  indi- 
viduals, and  therefore  not  fubjeft  to  the  law  of  prize. 
If  the  company  be  now  direfted  to  pay  the  amount 
with  intereft,  a  future  application  to  a  court  of  equity 
will  perhaps  obtain  a  decree  whereby  the  company 
may  be  compellable  to  pay  it  and  intereft  over  again  to 
the  Dutch  .Company,  or  to  Rofsj  for  in  one  or  other 
of  thefe  parties  the  right  of  property  muft  lie.  The 
Judge  below  decided,  that  no  intereft  ifaould  be  granted 
on  Aofe  fums  which  have  long  fince  been  decided  to 
be  lawful  prize ;  and  no  appeal  was  ever  made  from 

*  that  decifion :  Here  a  doubt  has  been  entertained 
r^eSing  the  nature  of  the  property,  and  the  agent 
of  the  crown  has  for  a  long  time  apparently  HegleftcSd 
to  enforce  its  right ;  the  Court  will  therefore  not  be 
.extremely  anxious  to  give  that  party  intereft  which  has 
accrued  in  confequence  of  its  own  negligence.  Th^ 
fum  yet.  due  from  Halfey  Ihould  be  at  all  events  de- 

'  dufted^  fmce  there  appears  to  have  beon  no  iaattendoQ 
on  the  part  of  the  company  in  carrying  the  judgm^it 
into, execution.  In  the  memorial  of  Haljiy  he  alleges 
great  difficulty  arofe  in  obtaining  money  in  India  except  * 

;  througli  the  inftrumentality  of  the  company..  This 
jhay  fiimifh  s^  reafon  for  the  delay  in  the  payment  of 

,  the  refidue.     In  addition  to  this  fum  the  court  will  no 

'  doubt  add  the  10  pelr  cent,  for  management  upon  the 
|roi^  antount  which  tras  been  granted  belaw  it  lie^  of 
,   all  pther  charges. 
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The  King's  Advocate  in  Reply. — The  inconfiftency  of    capture  of 
appealing  to  the  forbearance  of  the  Court  after  near  thir-    Chinsurah. 


ty  years  illegal  poffeffion  of  the  property  is  too  obvious  Dec.is^,  1809. 
and  glaring.  If  I  underlland  the  rule  of  an  equity  court 
aright,  the  bill  which  is  to  prove  the  great  barrier  to  jut 
tice  if  unprofecuted  for  three  terms  jnight  have  been 
moved  to  be  difiniflSbd.  Why  have  pot  thefe  felf-con* 
ftituted  agents  of  the  crown  therefore  done  their  duty  ? 
Referring  to  general  principles  of  the  law  of  nations, 
ther^  exiils  no  bar  to  your  concluding  this  property  to 
be  of  the  fame  nature  as  the  former  fums  difpofed  of  as 
prize.  It  has  been  faid,  prize  confills  of  property  in 
.bulk,  in  the  way  in  which  this  has  been  argued  it  is 
impoffible  to  accede  to  it*  Referring  to  the  utmoft 
dghts  of  ftates  to  avail  themfelves  of  conquefts  made, 
our  right  is  felf-evident  as  conquerors  j  pofTeiEon  oaay 
be  taken  of  every  thing  which  is  the  property  of  the 
fubjugated  iUte,  or  pught  have  been  converted  into 
property  by  it.  If  the  viftors  obtain  poffeffion  of  ^ 
bond,  what  can  prevent  them  from  enforcing  the  pay- 
ment  of  it  from  any  individual?  No  diftin£Uon  can 
be  fli^wn  between  the  nature  of  thi$  property  and  that 
^eady  decided  upon  feverahye^rs  pail.  The  judgment 
jof  both,  courts  of  prize  ^pear  fufficient  to  bear  out  this 
inference,  that  the  company  was.  accountable  for  thofe 
liims  due  on  the  other  contracts  as  cbo/es  in  ailion.  A 
query  has  beon  fuggefted,  whether  a  .private  chofe  in 
Mdion  would  be  in  fbiftnefs  prize.  Reverting  to  firft 
principles  it  would  appear  fo.  The  relaxation  of  the  rigid 
ruletf  of  conqueft  may  probably  conflitute  exceptions. 
But  the  proof  that  this  property  is  of  a  private  nature 
has  altogether  been  deficient.  Shall  an  ex  parte  corref- 
pondence,  over  which  we  can  have  no  controul,  and  a 
memorial  of  Ualfey  an  interefted  perfon,  neither  of 
which  were  intzoduced  until  the  year  1796,  be  per* 

O  4  mitted 
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Capture  of     mitted  to  change  the  cafe  fo  materially,  ^d  (hall  it 
be  now  introduced  for  the  purpofe  of  proying  that 


xvc.iith,i^9.  Halfey  acceded  to  the  payment  upon  condition,  though 
it  was  his  intereft  to  have  contefted  the  afligument  aa 
altogether  invalid  ?  Duplicity  and  artifice  pervades  the 
whole  tranfftftion.  Purling  the  truftee  i«  alfo  a  public 
commiffioi^er,  Thus  it  is  a  payment  privately  for  the 
commiflioners  ufe  publickly.  Accounts  it  appears  have 
been  alfo  kept  by  which  it  appears  the  company  have 
paid  off  chofes  in  ailinn  to  neutrals,  whiUl  they  -refift 
the  juft  right  of  the  crown. 

Our  clain>  to  intereft  iy  difputed  merely  became  it 
has  fiQt  fooner  been  demanded.  The  crown  has 
throughout  the  tranfa&ion  be^  too  indulgent.  A  de^ 
mand  is  now  uiade  only  for  intereft  on  part  of  the 
proceeds.  If  both  paf'ties  are  culpable  for  negligence, 
we  fhould,  on  common  principles  of  equity,  be  entitled 
fo  half  the  beneficial  cpnfequences ;  that  is,  half  the 
intereft.  Our  negleft  has  been  favourable  to  them,  but 

>  it  arofe  from  q-edulity,  believing  the  company  would 

take  no  unhandfpme  advantage  9f  the  indulgence 
Afforded  by  the  officers  of  the  crown.  It  mtUI  however 
be  a  vrholefome  wajrning.  to  us  in  future  to  look  with 
jealoufy  lapon  their  conduft  where  their  duty  and  their 
intereft  may  be  placed  in  competition. 

The  Court  will  no  doubt  fee  the  injuftice  of  demand- 

I  Kig  by  21  fweeping  charge  lo  per  cent,  for  manager 

ment.     Let  them  fpecify  difHnftly  the  ezpences  tD 

which  in  this  particular  inftance  they  have  been  put 

by  enforcing  the  clown's  right ;  if  they  aft  as  agents, 

a$  agents  fliey  fhould  account:  The  agency  is  ftill 

imperfeft,  and  they  as  agents  fliould  complete  the 

•  Recovery  of  the  property  taken  into  their  charge  before 

any  claim  tan  be  admitted  for  dedu&ions ;  and  if  the 

.  accounts  be  again  referred  to  the  regiftrar  we  hope 

th? 
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{he  company  will  be  dire£led  to  account  for  the  Aim     c«ptuT«  of 
of  26,530/.  the  amount  recovered  under  the  judg*  ^"''''^''^"' 
jnent,  aifo  fpedfically  for  all  fums  received  and  all  Decisis,  1809. 
charges  and  dedudions  demanded. 

The  Court  took  time  to  deliberate. 


JUDCMEKT. 

Sir  Wm.  Grant.-*— -The  only  doubt  which  arofeift  lebAft^iZioi. 
our  minds  with  reipeft  to  the  claims  of  thefe  pardes 
was,  whether  the  23,200/*  thefum  in  the  pofTefiioa 
of  the  company  previous  to  the  breaking  out  of  a  freffi 
war,  was  fubject  to  a  (imilar  order  as  had  been  already 
m^de  with  refpeft  to  the  iums  received  upon  the  other 
<5emtrads.  Whether  the  Dtdcb  Eq/i  India  Company 
can  avail  themfelves  of  their  claim  in  our  courts  her^ ' 
we  are  not  called  upon  to  determine.  The  f)ut  ^ 
feems  was  not  commenced-  by  them  tmtil  ten  y^iw 
after  peace  had  been  concluded^  The  re-comiii^^e- 
I  ment  of  hoftilities  prevented  its  being  profecuted  4(r 
a  time.  Peace  is  reftored,  jet  no  further  proceed^i^ 
are  had  by  any  party,  until  the  prdent  war  again,  ob* 
itnidsjthe  profecution  of  fuch  a  fu^.  We  are,^olr 
decidedly  of  opiiMpn  diere^can  b^xio  qu^ltion ;l)q:9r 
the  matter  ihould  b^iijeci^ed  as  between  !th^  C?fo>fn 
and  the  EngUjb  J?<jfM«^.  Company..  ^No  diff^Fenqs 
iia&B  between  the  gf Quhds .  oi  the^.  cla^n  k>  tliis  ai|d 
to  the  former  fums.  The  papers  exhibited  in  the 
court  below  in  1899  do  not  flate  that  the  company 
bad  derived  a  new  title  to  this  property,  tod  that  a 
new  cafe  had  been  made  oiit  from  thefe  papers.  Their 
great  objed  appears  to.have  Wen^  the  jdeduftionsand 
aUowances  £(3r  ^cific  fuma  out  of  the  total..  The 
affignmentwafif  only  obtained  in  aid  ofthdr  fcnnitr 
title     Purling  afts  pierely  as^  thei?  agent  j  the  ccA- 

fi4eradoA 
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fideration  given,  though  denomiitated  Taluable,  it 
obviouily  nominal  and  trifling  in  comparifon  of  the 
#«6.xft,xSxo.  fum  to  which  the  claim  is  thereby*  intended  to  ^ 
dented.  The  contrads  are  predfely  of  the  lame 
nature  and  for  the  fame  Ibrt  of  confideradon. 

Throughout  the  whole  tranfaftion  it  is  diftin&Iy 
proved  the  company  interpofe  themfelves  as  truflees 
for  the  crown  merely,  and  muft  be  accountable  in 
like  manner  for  this  as  for  other  fums  received.  The 
fentence  of  the  court  below  muft  therefore  be  affirmed^ 

This  fentence  contains  a  reference  to  the  fubjed  of 
intereft  and  cofts.  We  are  now  requefted  by  the  par- 
ties to  give  an  opinion  upon  thefe  refpedive  claims. 
In  1796  an  application  was  made  for  intereft  upon  the 
gro&  fum  arifing  fiomthe  proceeds  of  this  capture  and 
the  cofts  of  the  proceeding  in  that  caufe  which  was 
rejeded.  From  that  period  we  are  of  opinion  the 
company  fhould  account  for  intereft  at  the  rate  of  5  A 
per  cent,  upon  this  particular  fum.  There  can  be  lit- 
tle doubt  that  if  the  fads  difclofed  in  the  paper  fub- 
ipitted  in  this  caufe  in  1^809  *  to  die  court  below  had 
-been  known  in  1796,  tm  order  woukjl  have  been  made 
for  the  company  to  depofit  the  fum  in  court  On 
^qiiitable  pritidples  therefore  the  crown  is  ^idtled  to 
Ihe  intereft  accruing  fince  that  dme.  The  queftion  of 
dedudbns  muft  be  again  referired  to  the  regiftrar  atnd 
merchants,  aaid  ik  dtekKng  how  &t  the  company  is 


•  *  The  aflignment  from  Mr.  Purling  to  the  £qfi  liuHa  Company* 
ly  which  the  company  oecame  entitled  to  recover  in  right  of  the 
former  affignment  executed  by  Rofi  to  Purling*  Ro/j'b  original 
aflignment  wstB  recited  in  that  made  to  the  company,  but  could  npt 
'  be  produced  e  An  affidavit  wjis  introduced  to  prove  that  neither 
-iteafligniiinitnoraJKy.copyof  it  hndhecptraofiBtttedtatheaudi. 
^•r'ji  Q0«e  at  the  /ii^d  Houfe. 

entitled. 
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totkled,  attention  fliould  be  paid  to  the  complaint  made  Capture  cr 

by  die  crown's  advocate,  that  there  has  not  been  due  "''*^^** 

diligence  fiiewn  in  the  profecution  of  its  intereils*   No  /^.xft^xSz*. , 
trolls  can  be  allowed,  as  this  is  at  the  fuit  of  the  crown. 

Sentence. 
The  Court  pronounced  againft  the  appeal,  af. 
firmed  the  fentence  appealed  from,  and  retained  the  ' 
principal  caufe,  and  direfted  the  appellant  to  pay  inte- 
reft  at  5  per  cent,  upon  the  fum  remaining  in  the 
regiftry  from  the  8th  of  June  1796  until  the  time  of 
its  being  paid  into  the  regiftry,  and  referred  the  deduc- 
tions from  the  faid  fum  claimed  by  the  company  to  the 
regiftrar^and  merchants  to  report  thereon. 

The  regiftrar  rq>orted  that  the  amount  of  the  d^  iA.i^.ttfi, 
mand  of  the  company  againft  the  eftate  of  Halfey^M 
appeared  by  referring  to  the  decree  of  the  fupremfe 
ccmrt,  exceeded  the  fum  brought  into  the  r^^ftr^ 
5^236/.  from  which  fum  deducting  law  qhsurg^  ad-  ^ 
ditiooEd  cofts  of  execution,  and  la  comnytfion  to  the 
compaay  of  pper  cent,  on  the  total  amounting  to 
i,9ci5/.  a  ^ipltis  of  3,33 1  /.  ilill  lemoned  due  from 
Aeeftateof  i&^.- 

For  the  CrotofL^t  was  argued  that  the  crown  was 
eotkl^  to^over  this.  &rplus  with  intereft  thereon 
(torn  1796  in  the  fame  maimer  as  upon  that  afaready 
brought  mto  the  regiftry^ 

JUDtGMKNT.  • 

Sir  Wm.  Grant,-— The  fpedfic  fum  of  93,200  A 
was  both  in  tl^s  and  the  court  below  the  fubje^  upon 
which  a  dedfion  has  been  obtained,  and  we  fuppofed 
it  ^^ras  afiumed  by  both  parties  as  the  only  fom  upon 
winch  botb  as  t0  principal  and  iiOereft  fince  1796  any 
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Capture  of     queftion  arofe.    The  report   now  prefented  cC&n 
HIW8URAH,    j^Q^gygj.  j^  p^jj^^  ^f  £^j^  fj,^^  ^^^  decree.    When 


/^<6.»4th,  x8io.  dedufUons  were  claimed  by  the  company,  we  thought 
it  not  improper  to  order  their  accounts  Ihould  be 
infpeaed:  For  although  the  fum  brought  into  the 
regiftry  was  that  alone  which  with  intereft  had  been, 
claimed,  as  nothing  was  fatisfa£l:orily  known  of  the 
account  between  the  company  and  Halfeyj  it  might 
hereafter  prove  that  more  was  owing  on  this  account 
to  the  company  than  had  yet  been  acknowledged.  It 
would  then  have  been  extremely  unreafonable  that 
they  fliould  be  permitted  to  claim  deduftions  on  the 
fmaller  fum  when  probably  an  excefs  remained  in  their 
hands,  or  it  was  in  their  power  to  enforce  its  payment. 
The  report  as  it  Hands  is  not  ftridly  warranted  by  the 
decree ;  for  it  proceeds  further  and  calculates  intereft 
smd  dedu£Hons  as  on  the  larger  fum.  The  company 
liow^ver  appears  to  be  more  than  compen&ted  by  ^ 
€K€elb  of  the  fum  which  was  recovered  on  the  judg- 
-ment,  for  the  expence  attending .  the  agency  for  ijie 
crbwn*  We  therefore  ftrike  off  the  items  of  eKpences 
laoid  tharges  demanded,  and  xonfid^r  the  matter; riiis 
nearly  equitably  adjufted  between  the  psurtiea;  the 
company  allowing  on  the  one  hand  for  fome  things  th^ 
have  not  received,  and  on  the  other  being  |>emiitted  to 
reihain  in  poiTeilion  of  an  excefs  for  which  they  have 
Tiot  been  hitherto  called  regularly  to  ac(iQ\mt.  And 
.  tere  we  are  of  opinion  the  matter  fliould  reft^ 

Final  Sentence. 
Their  Lordfhips  direfted  the  regiflrar  to  amend  hia 
•  report iiccbrdtngly,  which  was  immediately  dcbe,  and 
'their  Ldrdihips  confirmed  the  fame  fa  amended,  and 
pronounce^  that  14,886/.  was  due  from  the  corapaiiy 
'asintefeft'upon  the  fum  in  the  re^ltryf-WI-^jgnad 
Hheir  fvndic  to  bring  it  \m  thfe  Ve^iftff  j  *and  '4Hfe>ffi«Se 
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being  brought,  their  Lordihips  difmiiTed  the  company     capture  of 
and  thdr  fyndic  from  the  caufe,  and  from  further   ^""^^"^^"' 
obfervance  of  juftice  therein,  and  finally  rejefled  the  i^<6.%4th,i8zo. 
petition  of  His  Majefty's  proftor  for  a  monition  againft 
the  company  to  bring  into  the  regiftry  the  fum^  of 
3,331  L  mentioned  in  the  faid  report. 


CHARLOTTE,  Stromsten  Matter.  Jaii.a5th,itm 

AN  appeal  from  the  fentence  of  the  High  Court  of  ^^"^^^ 
Admiralty,  condemning  this  veflel  with  a  cargo  puch,  and  ieis^ 
confifting  of  tar,  pitch,  and  deals,  the  property ,  of  a  fbil^d^/o^ 
Swedijb  fubjea,  oftenfibly  bound  for  Lifbon^  but  cap-  f^fu^^ 
tured  in  attempting  to  enter  a  port  of  Holland.  ^iw  ^itu*' 

lable  to  obtain  • 

The  Kin^s  Advocate  for  the  Captor^&2itei^  that  ^,^5,^^^,^ 
upon  the  principle  fo  decidedly  adopted  by  ,the  court  iwjrand  cargo^ 
bebw  in  the  cafe  of  the  Franklin  (a),  from  i|i  hich  fen-  d^^aed  e«ter. 
tence  an  appeal  having  been  fmce  profecuted,  the  ^ue^^^* 
fentence  had  been  affirmed,  and  the  appellant  con-  dcmnation  with 

^  *  *  ncr  ctrgOf  not* 

demned  in  the  coib  of  the  a{q>eal,  there  could  be  no  withftartding  ths 
juftifiable  ground  of  appesd  in  the  prefent  cafe ;  he  ^^,  aiiedgiae 
therefore  hoped  the  Court  would  punifh  the  obftiiaacy  ^  oSJ^L 
of  this  appeal  by  a  condenmation  in  eofts.  ""^r  ^  ^^  ^* 

*  *     /      '  devution  was  oc- 

cafiooed  b7  his 

Jenner  and  Stepheny  for  the  ClaimanU  diftinguiflied  apF«h.^oo  of 
this  cafe  from  that  of  the  Frankliny  in  which  there  was  /™cAcrui»erfc 
leaibnable  ground  to  fufped  the  mafter  of  an  intentional  conftruaion  with 
fraud.   Here  no  fuch  intention  could  be  imputed.   The  n^^^^S^^*" 
drcumftances  of  this  cafe  were  peculiarly  fisivourable  to  ^^^^^ 
the  claim.   This  veffel  proceeded  upon  her  voyage  fub-  by  Mymm^  cip- 
iequent  to  the  permiilion  granted  by  the  king  of  Sweden  ^. 
our  ally  to  his  fubjeAs  to  trade  with  the  Dutch  ports  in  («)  Roj.  Rep. 
innocent  articles.    In  confequence  of  this  permiffion  an  ^*^  "^'  **^ 
f  10  order 


203  eA^Es  det£rmiK£9vIn  the 

i%0         order  of  council  iflued  on  the  31ft  July  1 807,  thereby 
Charlottk.   Q^jy  cruizing  veifels  were  enjoined  **  not  to  feize  or  de- 


jan.2sdi^iZxo.  "  tain  the  property  of  the  fubjefts  of  our  ally  the  king 
'^  of  Sweden  (not  being  naval  or  military  ftores)  on 
**  account  of  fo  trading,"  and  further  directing  the 
different  Judges  of  prize;  courts  "  foj'thwith  to  releafe 
•*  property,  not  being  naval  and  military  ftores,  be- 
^'  longing  to  Swedijh  fubjefts,  which  has  beai  or  (hall 
**  be  detained  on  account  of  being  engaged  in  a  trade 
**  with  the  Dutch  ports."  Admitting  therefore  that 
the  original  defign  of  the  voyage  was  for  Holland^  as 
the  veflel  failed  the  12th  of  Auguji  following,  and 
could  not  therefore  be  in  time  apprifed  of  the  reftridive 
claufe  in  this  order,  flie  was  entitled  to  take  the 
permiiTion  given  by  his  Swedijh  Majefty  in  its  liberal 
conftruftion,  and  confider  this  cargo,  which  was  en- 
tirely  the  produce  of  Sweden^  to  be  altogether  or  for 
the  moft  part  included  in  the  general  terms  "  innocent 
**  articles."  The  original  defign  of  the  voyage  was 
from  Wafa  to  Lijbony  but  the  mafter  had  inftru&ions 
to  difpofe  of  this  VeCel  or  cargo  if  he  could  obtain  a 
purchafer  at  Copenhagen^  where  he  was  to  touch  for 
the  purpofe  of  obtaining  a  Britijh  convoy  for  Lijbm ; 
he  had  repeatedly  failed  under  fimilar  protection  to 
avoid  capture  as  he  ftates  by  French  privateers.  The 
proteft  of  the  mafter,  which  was  corroborated  by  the 
evidence  of  two  feamen  on  board,  detailed  the  dream* 
ftances  under  which  he  i^as  induced  to  make  this  devi- 
ation from  his  original  intention.  It  ftated,  that  on 
arriving  in  Copenhagen  roads  he  found  no  convoy  was 
then  appointed,  and  therefore  put  into  Landfcrona  for 
the  fafety  of  his  fhip.  On  the  loth  of  September  the 
Falcon  was  appointed,  and  he  went  on  board  her  to 
obtain  mftru6)ions,  which  were  refufed,  as  his  veflel 
was  not  then  in  the  roads.    On  the  17th  the  convoy 

d  fiuledi 
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failed.  Contrary  winds  drained  him  in  Landfcrona  The 
until  the  i8th^  when  he  fet  out'^in  company  with  feve-  ^^^^^^'^"^^ 
ral  Brifijh  fhips,  carrying  a  heavy  prefs  of  fail,  to  over^  Jm-ajti^  iSxa 
lake  the  convoy.  Thefe  veflels  parting  company,  and 
the  wind  coming  round  to  the  Weft,  he  defpaired  of 
overtaking  the  convoy  or  fetching  a  Britijb  port,  and 
being  appreheniive  of  capture  by  French  privateers,  he 
determined  to  make  the  firft  port  he  could  in  Hailandy 
which  the  owner  had  inftru&ed  him  to  do  fliould  he  be 
unable  to  join  convoy,  left  he  ihould  be  captured  by 
the  enemy.  Thefe  circumftances  were  amply  fuffident 
to  juftify  his  entering  the  Dutch  port.  Had  the  inteop 
tion  of  the  voyage  been  dired  to  Holland  it  would  hav^ 
been  legalized  by  his  fovereign's  permifiion.  Admit- 
ting what  had  hitherto  been  a  matter  of  confiderable 
doubt,  that  thefe  articles,  tiie  native  growth  of  the 
exporting  country,  were  not  innocent  articles,  nor 
intended  to  be  included  within^  that  defcription,  flill 
they  alone  would  be  fubjeft  to  condemnation.  This 
would  be  the  fair  meafure  of  juftice.  Such  had  been 
theprafUce  of  the  court  below  in  feveral  cafes.  This 
was  not  a  cafe  of  contraband,  ftrictly  fpeaking.  In 
the  Neptunus  (a)  the  learned  Judge  of  the  court  below  (a)  roL  r^ 
after  obferving,  that  by  the  modern  pradice  of  warfare  ^°*'  ^^'  ^^' 
frequently  cafes  of  particular  relaxations  had  occurred, 
adds,  "  that  Swedijh  veflels  were  permitted  to  go  into 
"  French  ports  with  permitted  goods,  and  this  country 
^  had  acquiefced  in  that  bdulgence."  Thus  it  was 
not  very  fingular  the  Swedijh  fubjed  fhould  be  liable 
to  €rroc,  when  the  praAice  differed  fo  materially 
from  received  and  long  eftablifhed  principles.  If  the 
importation  of  thefe  goods  was  not  only  illegal  but 
known  by  the  mafter  to  be  fo,  then  condemnation 
-would  undoubtedly  be  fair.  And  the  learned  Judge 
proceeded  to  ftat^  referring  to  the.  order  of  Goundl 

alluded 
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The         alluded  to,  "  this  clafs  of  cafes  is  not  to  be  decided, 
Charlotte.    ^^  ftriftiy^   on   the  general  principle  of  contraband* 


Jan.%s^iUc  "  Ifhall  not  apply  the  principle  of  contraband  to  the 
^^  ihip."  Ifthereprefentationof  themafterandfailort 
by  the'  proteft  were  true,  then  both  fhip  and  cargo 
ftiould  be  reftored,  as  the  only  reafon  for  which  the 
Veffel  could  be  liable  to  feizufe  would  be  for  the  pur- 
pofe  of  pre-emption  with  refpeft  to  the  exceptionable 
/  part  of  the  cargo.     Confidering  this  as  a  voyage  ante-* 

cedent  to  notice,  it  would  only  be  juft  that  the  Court, 
adting  in  conformity  to  the  lefs  rigid  fpirit  which  ap^ 
peared  to  predominate  in  the  judgment  alluded  to, 
fliould  in  this  particular  cafe  decree  reftoration  of  the 
(hip  and  the  value  of  the  goods* 

The  King^s  Advocate^  in  reply ^  obferved,  that  eac^ 
cafe  in  which  reftoration  had  been  made  of  the  remain^ 
ing  parts  of  the  cargo  had  been  charafterized  by  the 

'  utmoft  fairnefs.  Where  even  innocent  articles  might 
appear  to  have  l^een  fent  with  a  fraudulent  defign  ot 

^  fufpicious  conduft,  it  fhould  tend  to  remove  all  favour- 
able conftruftion.  Had  the  deviations  of  the  maflef 
been  the  refult  of  neceflity  ?  What  proof  exifted  of 
the  matter's  intention  to  take  convoy  ?  It  retted  on 
mere  affertion*  No  reliance  could  be  had  on  fuch 
tettimony.  The  voyage  originated  in  intended  fraud; 
for  thfe  party  mutt  be  aware  the  Swedijh  treaties  at  the 
titmott  only  fubjeded  their  permiffive  trade  to  a  very 
fevere  right  of  pre-emption.  The  cafe  was,  ftriftly 
fpeaking^  a  cafe  of  contraband  ivith  falfe  papers. 

Sentence. 
The  Court  pronounced  againft  the  appeal,  affirmed 
the  fentence  appealed  from  condemnmg  the  fhip  and 
cargo  as  lawful  prize,  and  condemned  the  appeliant  in 
the  coils  of  the  appeal. 
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ORION,-  pEtERSEN  Mafter.  /rf.sd,i8ia 

^HIS  was  an  application  made  to  the  Court  to  Furth^proaf 
reverfe  the  fentence  of  condemnation  pronounced  whewa^pmy 
by  the  Judge  of  the  High  Court  of  Admiralty  upon  the  ^^^"5^^ 
cargo  of  this  veffel,  for  thepurpofe  of  admitting  fur-  ^g^^^^'^J^^^^ 
ther  proof  of  the  proportA^  ;« fiiy.  ^  ^r 

*  .         A       A        rf  fuchi  reprefen- 

tation  iubjedled 

King*s  Advocate  and  the  Attorney-General  for  the  edMadroirwT' 
Crow;?.— -This  veffel,  failing  under  Danijh-  colours  in  ^*  ^^STlf  a^h 
the  profecudon  of  a  voyage  from  Archangel  to  Leghorn^  reprefemation 
was  captured  on  the  loth  Odober  1807,  ^7  theprlva-  ourownbdiige. 
teer  Toung  P/}<gnix ;  His  Majefty's  Procurator-General  Nrp"rmiIrion 
intervened  for  the  intereft  of  His  Majefty,  and  the  (hip  f^J^p^^f^^^^^^^^ 
and  carTO  were  condemned  as  the  property  of  Danifh  ^<>™*^  aiiesation 

o  A       1        y  ■'       aa  to  property* 

fubjedls,  taken  prior  to  the  declaration  of  hoftilities, 
and  a  droit  of  wan  The  papers  introduced  in  this 
caufe  are  all  admitted  to  be  falfe.  The  moft  fyftematic 
perjiuy  has  been  had  recourfe  to  for  the  purpofe  of 
concealing,  as  it  is  alleged,  the  real  proprietors  of  the 
cargo,  who  are  now  attempted  to  be  proved,  not 
^  /)^;7fj,  but  merchants  of  LW;f^i.  That  which  prompted 
this  falfe  reprefentation  is  ftatcd  to  be  an  apprehenfion 
entertained  on  the  part  of  thefe  Lubeck  merchants  that 
affairs  were  rather  in  a  critical  fituation  between  Swe^  . 
den  and' the  city  of  Lubeck  in  confequence  of  the  recent 
occupation  of  that  city  by  the  French^  and  the  feizure 
of  all  Swedijh  veffels  in  that  port.  They  were  there- 
fore afraid  left  the  Swedijh  nation  fhould  be  induced 
to  retaliate  upon  their  trade  the  injuries  which  the 
Swedijh  merchants  had  fuftained  in  their  harbour.  If 
VoL.-I,  P  ^       '     fuch 
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rh«        ftich  were  the  nature  of  the  fraud  and  the  motives 
^"^'''      which  produced  it,  certainly  it  might  lofe  fome  of  itf 
i%^.3d,i8io.  culpability  in  our  courts  of  prize,  although  it  would 
not  even  here  be  proper  to  relax^the  old  rule  for  con- 
ftrufting  falfehood  and  perjury  unfavourable  to  a  claim 
in  every  ftage.    The  account  which  has  been  given  of 
the    tranfaflion  by  Mr.  George  Meyer  merchant  of 
London  and  claimant  for  the  houfe  of  Meflrs.  Croli 
and  fon,  of  Lubecky  dates,  that  he  believes  the  cargo 
was  and  is  really  and  bonafde  the  fole  and  exclufive 
property  of  Meffrs.  J.  M.  Croll  and  fon,  of  Lubeck^ 
merchants,  who  formed  the  plan  of  the  faid  voyage  fo 
long  fince  as  Decetnber  1806,  when  they  ordered  part 
of  the  goods  to  be  purchafed  by  Meffrs.  Bni/i  and 
Co.  their  agents  at  Archangel ;    they  fubfequently 
ordered  the  remainder,  and  in  May  1807  chartered 
the  fhip  Orion^  then  lying  at  Hamburgh  to  proceed  to 
Archangely  and  there  take  on  board  the  faid  cargo  for 
their  account,   and  in  their  name^  and  to  proceed 
therewith  to  Leghorn ;  but  the  French  having,  upon 
their  entrance   into  Lubeck^   feized  all  the   Swedijh 
fliips  in  that  port,  and  apprehenfions  being  enter- 
tained of  further  encroachments  from  the  French^  and 
that  the  Swedijh  government  would  retaliate  upon 
the  Lubeckersy  Croll  and  fon  thought  it  neceffary  to 
Ihip  the  cargo  under  a  borrowed  name,  and  agreed 
with  Cornelius  de  Vos  of  Altonay  a  port  then  at  peace 
with  all  the  belligerents,  for  putting  the  cargo  under 
his  name;  the  faid  charter-party  was  thereupon  an- 
nulled, a  new  one  made  with  the  mafter,  as  if  the 
affreightment  were  for  account  of  Vosj  and  the  cargo 
was  fhipped  oftenfibly  for  his  account,  but  remained 
aftually  and  bona  fide  the  property  of  the  faid  Meffrs- 
/•  M.  Croll  and  fon. 

It 
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'   tte  adds,  it  was  never  in  the  contemplation  of  the  faid         The 
Meffrs.  J.  M.  Croll  and  fon  that  this  property  in  its  real         ""'^' 
-  LiAeck  charaaer  would  be  expofed  to  danger  fhould  the    /«*.  3d,  1810. 
veffel  be  detained  by  Britijh  cruizers ;  for  although  the 
French  had  forced  the  merchants  oiLubeck  to  deliver  up 
all  Englijb  goods  ai;id  manufeftures,  yet  the  principal 
houfes  at  Lubecky  and  the  claimants  amongft  others,  had 
aftually  paid  their  debts  to  Briiijb  fubjefts,  and  a  fecret 
committee  was  eftabliflied  at  Lubeck  for  liquidatihg 
the  whole ;  and  the  fhipment  of  the  cargo,  under  a 
borrowed  name,-  as  already  mentioned,  was  not  done 
to  infringe  or  evade  the  rights  of  Great  Britain  as  a 
belligerent  ftate. 

For  the  authenticity  of  this  account  we  muft  rely  ex. 
clufively  on  the  beUef  of  this  -Br///^  merchant,  who  has 
no  better  means  of  afcertaining  its  truth  than  the  rcfpre* 
fentations  made  to  him  from  diftant  and  interefted  per- 
fons.  Perhaps  if  the  further  proofs  were  introduced, 
the  Court  would  be  reduced  to  the  alternative  of  de. 
dding  the  cafe  upon  the  queftion,  whether  Vofsy  who 
has'  already  committed  perjury  by  depofing  to  this  pro- 
perty as  his  own  in  his  former  evidence,  fhould  be  en- 
titled to  any  credit  in  the  evidence  he  may  hereafter  give 
in  fupport  of  this  claim  ?  His  teftimony  muft  be  direftly 
in  oppofition  to  his  former  depofitions  refpefting  the 
property  of  thij  cargo.  Nor  will  the  Court  be  inclined 
to  permit  a  claimant  who  has  already  improved  upon 
the  falfehood  of  this  perjured  perfon,  to  take  advantage 
of  his  future  teftimony,  which  muft  be  at  leaft  equally 
liable  to  imputation.  Indeed,  there  can  be  1^0  confi« 
dence  repofed  in  any  of  the  parties  concemed,fince.thejr^ 
is  ftrong  reafon  to  fufpeft  that  they  muft  all  have  cen- 
nived  at  leaft,  if  not  aftually  aflifted  in  carrying  this 
fraud  into  execution.  No  arguments  therefore  for  the 
inp-odu^on  of  additional  proof  are  admiiUble. 

P2  'As 
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tie  As  the  cafe  ftood  tlie  admiilions  of  the  claimants  zfe 

.  decifive  in  favour  of  the  tight  of  His  Majefty.     The^ 

Feb.2d,iiio.  Swedijh  nation  being  then  the  allies  of  Great  Britainyr 
it  was  alfo  her  duty  to  fupport  Sivedijh  rights.  .  The 
claimants  confefs  an  intention  to  defraud  the  rights  of 
Sweden  in  the  event  of  capture.  It  is  remarkable, 
however,  that  this  fraud  continues  to  be  afted  upon 
even  after  the  veiTel  had  paffed  the  Sound,  when  all 
danger  of  capture  by  Swedijh  vefTels  might  be  con- 
fidered  nearly  at  an  end :  As  the  danger  was  merely 
local,  and  confined  to  her  navigation  in  that  part  of  the 
^^2//;V  which  encompafles  the  Southern  part  oiSwedeiu 
Why  were  not  thefe  iklfe  reprefentations  abandoned  and 
fair  defcriptions  of  cargo  refumed  as  foon  as  the  appre- 
henfions  entertained  might  be  confidered  fairly  at  an 
end  ?  The  only  rational  anfwer  to  fuch  a  query  is,  that 
thefe  mifreprefentarions  were  aftually  adopted  with  a 
further  view  to  defeat  Britijh  belligerent  rights  and  con- 
tinued with  that  intention.  Under  the  Danijb  flag  at  that 
time  the  veflel  might  proceed  through  Britijh  cruizers  in 
fafety.  Whilft  the  fhips  of  Pruffia  and  of  Lubeck  were 
fubjed  to  great  reftriaions  in  their  trad«,  impofed  by 
His  Majefty's  Orders  in  Council  about  that  time,  firft 
iubje£ting  them  to  capture,  andfubfequently  *  permit- 
ting  Lubeckers  to  trade  between  neutral  ports.  The 
danger  of  feizure  by  Swedijh  cruisers  was  therefore 
not  the  only  motive  for  trading  imder  Danijh  fan^on, 
fmce  equal  danger  was  to  be  apprehended  from  Britijh 
cruizers,  as  this  veflel  was  profecuting  a  voyage  pro- 
hibited at  that  time  by  an  ord^  of  His  Britannic  Ma* 
jefty  in*  Council,  under  which  he  would  tave  b^ea 
liable  to  (:ondemnation. 


*  See  inftru£ilons  of  the  i8th  February  and    orders  of   the 
\ph  Ncvmbcr  and  lOtU  Dcffmhr  jSo?, 

4ddmi 
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Adams  and  Stephen  for  the  Claimants. ^^VJhea,  the    ^    Th* 
diftrefiing  ftate  ta  which  the  dty  of  Lubeck  has  been         ^^^^' 
reduced  by  the  cruel  policy  and  reftridive  decrees  of  -Fc6.3d,i8ica. 
France  is  confidered,  the  'Court   will   probably  be 
induced  to-relaxthe  ftriO:  meafure  of  juftice  in  favour 
of  thefe  unhappy  people,  efpecially  wher^it  is  a  quef- 
fton  between  the  Liibeckcrs  and   the  Crown.     That 
felfe  papers  are  to  be  taken  ftrojigly  againft  claimants 
requefting  permiflion  to  introduce  further  proofs  muft 
be  admitted  generally.     But    fuch    has    been    the 
change  which  has  taken  place  in  the  mercantile  tranf- 
adions  of  nations  at  the  prefent  day,  that  on  the  Con* 
dnent  a  confiderabie  part  of  the  import  and  export  ^ 

trade  is  carried  on  through  the  medium  and  by  the 
^fCftance  of  mifreprefentation  and  falfe  documents,  in 
the  feme  manner  as  we  now  obtain  Ruffian  cargoes 
here.  So  generally  has  this  praftice  prevailed,  that 
even  the  authorities  themfelves  have  been  induced  to 
facilitate  the  fyftem  by  granting  certificates  of  affidavits 
relating  to  fuch  pwroperty,  when  in  fad  no  fuch  affida- 
vits have  ever  been  fwom  to.  Hence  it  does  not  necet 
farily  follow,  that  (houW  the  Court  be  difpofed  to 
admit  tl^e  proofs  required,  (of  which  a  lift  is  enume- 
rated in  the  papers  of  th^  caufe,)  it  would  have  to 
decide  upon  the  degrees  of  credibility  to  be  attached 
to  the  former  oath  of  Vofs^  or  that  which  he  might 
perhaps  now  take  to  difprove  it :  Probably  he  had  not 
made  any  previous  afleveration  in  order  to  obtain  that  \ 
certificate.  In  a  moral  poifit  of  view  certainly  appKca^ 
tions  of  this  nature  cannot  be  fufficiently  difcouraged* 
No  indulgence  fliould  be  granted  to  a  party  making  a 
jalfeoath  for  ^  fraudulent  purpofe.  But  fuch  is  not 
iJie  view  this  Cowt  will  be  difpofed  to  take  of  this 
tran&^om    It  will  confider  it  diftin£tiy  as  a  quefUon 
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The  of  narional  relation  between  thofe  coiintries  whofe 
*'°  righte  either  abfolute  or  affumed  may  be  evaded  by  thfe 
/••6.3d,i8iOi  courfe  purfued.  How  far  the  fraud  may  be  juftified 
by  circumftances  is  the  only  queftion  that  remains  for 
the  decifion  of  the  Court.  ^  In  the  argument  adduced 
on  the  oppofite  fide  it  has  been  conceded,  that  Ihould 
the  deceit  be  difcovered  not  to  militate  againft  Britijb 
.  f  rights  either  in  afl:  or  intention,  that  it  would  not  be 
here  confidered  fo  reprehenfible.  This  was  abandoning 
the  morality  of  the  cafe  altogether,  and  conceding  that 
it  was  to  be  decided  merely  in  reference  to  its  political 
effeOiS.  If  even  it  (hould  appear  the  rights  of  our  ally 
the  king  of  Sweden  have  been  attempted  to  be  violated, . 
It  will  be  difcovered  to  be  merely  a  confequence  of  the 
unhappy  fituation  into  which  thefe  unoffending  neutral 
merchants  have  been  driven  by  the  intrufion  of  the  ene- 
my- If  the  further  proofs  fliall  be  confidered  admiffible, 
the  claimant  propofes  to  introduce,  not  his  own  attef- 
tadon  or  that  of  Vo/s^  both  of  which  might  be  objeded 
to,,  but  that  of  difintcrefted  perfons.  He  muft,  and 
unqueftionably  ought  to  prove,  that  the  mafk  has  been 
affumed  folely  for  the  pleaded  purpofe.  The  claim- 
ants appear  certainly  in  mifericordia^  and  folicit  an 
indulgence  which  under  no  other  circumflances  they 
could  expedl  to  obtain.  But  whai  there  appears  fo 
much  fidelity,  punduality,  and  ftrift  neutrality  in  the 
conduQ:  of  the  merchants  of  Lubeck  in  trade  with  and 
relation  to-  this  country,  notwithftanding  the  poffible 
danger  which  might  refult  from  purfuing  a  line  of 
conduct  fo  direftly  in  oppofition  to  the  views  of  the 
enemy :  When  the  extreme  embarraffments  and  dif- 
ficulty which  obftruft  their  remaining  trade  are  recoK 
ie&edy  the  Court  will  probably  relax  the  ftrifl:  rule  of 
|aw  and  pennit  thefe  further  proofs  to  be  intf  oduced. 

Judo- 
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Judgment.  The 

Sir  Wm.  Grant. — Is  there  no  precedent  in  the         ^^^' 


TecoU&Odon  of  coun£el  for  fuch  an  extenfion  of  indul-  Ftb.id,i%iQ.^ 
gence  ?  We  ourfelves  are  not  aware  of  any.  The' 
whole  feems  to  haVe  been  aflumed  as  a  maik  to  deceive 
either  Swedijh  or  Britijb  cruizers^  and  not  at  all  for 
the  purpofe  of  obviating  any  danger  to  be  apprehended 
from  France.  We  cannot  therefore  penQit  a  party  to 
introduce  adcUtional  proof  with  refped  to  a  tranfadion 
evidently  calculated  to  defraud  our  belligerent  rights 
or  thofe  of  our  ally. 
Pronounced  againft  the  appeal. 


U:  BON  AVENTURE,  Lamoriniere  Mafter.     ^^^ ^^^ , j^ 

AN  appeal  was  profecuted  in  this  caufe  from  the  Aflened  joint 
fentence  of  the  High  Court  of  Admirsdty,  pro*  aptu«on  j« 
nouncing  againft  the'intereft  of  the  fleet,  with  which  cutedfquadroD. 
the  adual  captor  had  been  aflbdated  at  the  time,  the  air^l^er  reiu 
capture  appearing  to  have  been  made  out  of  fight  of  ^^nf  ^p^/ 
the  fleet  by  His  Majefty's  fliip  Albm,  and  in  fight  of  ^J^;^  ^^^^ 
the  Naiad  J  one  of  the  veflels  compofing  the  faid  fqua-  endcnce  die 

,  •  flupi  logs  intro- 

dron,  but  which  had  parted  from  the  main  body  the  duced;  reftrnd 
evening  before,  for  the  purpofe  of  proceeding  to  P/f#  maftm.^Ti?' 
nmth  with  two  prizes  in  company.    The  claim  of  the  2^^*^,^^ 
Naiad  toihare  as  joint  captor  was  therefore  admitted  <?  p^^  ^^^ 
in  the  court  below,  where,  in  order  to  obtain  a  more  fince  they  «uft 
early  decifion  of  the  caufe.  Captain  Ferrier  of  the  beftjodsMcKr 
AUrim  bang  then  in  the  Eaji  Indies  and,  his  return  J^gt^;^., 

.   fumptionthattht 
a£l«al  captor  did  hu  duty  in  making  fignala  when  they  could  be  made  with  tSkSt^  te.    Neceflai7 
»nnnrf  It  by  ijMv  eridesct. 

P  4  vncertsun. 
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^  Le  BoK      uncertain,  his'anfwers  to  the  allegation  on  the  part  of 
-  vEWTPfcE>    ^^^  g^^  ^^^^  waived  by  confent,   on  certain  hGti 

^eKa4tfa,  x8xo.  pleaded  being  admitted  by  his  pFodoF  on  his  behalf^ 
a  niinute  of  which  was  filed  20th  March  1 807,  where- 
by the  King's  Prodor  admitted,  that  a  ftrange  fail 
appearing,  the  Albian  chafed  from  the  fleet  by  fignal, 
and  having  captured  La  Petronelle  in  fight  of  the  fleet, 
went  in  chafe  of  the  prize  in  queftion  without  any  fur- 
ther communication  or  receiving  any  further  fignal  for 
that  purpofe^ 

Dallas  for  aSual  Captors  Refpondenfs. — ^The  allega- 
tion of  the  aflerted  joint  captors  in  the  court  below  con* 
filled  of  feveral  articles,  of  which  Captain  Wallis  of  the 
Naiady  in  the  abfence  of  Captain  Ferrier^  admitted  only 
the  three  firfl:,  pleading  certain  general  reguktlone^  viz. 

ifl.  That  when  feveral  of  His  Majefty's  fhips  are 
aflbciated  together  and  form  a  fleet  or  fquadron  under 
the  immediate  diredion,  orders,  and  controul  of  any 
Tear-admiral,  vice-admiral,  or  admiral,  commodore^ 
or  other  commander,  it  is  an  uniform  and  pofitive  re- 
gulation in  the  Britijh  navy,  that  no  fhip  attached  to 
or  belonging  to  fuch  fleet  or  fquadron  is  permittecf, 
on^any  pretence  whatever,  (wind  and  weather  ex- 
cepted,) to  part  company  from  or  go  out  of  fight  of 
fuch  fleet  or  fquadron,  without  firfl  obtaining  or  re* 
ceiving  orders  for  that  purpofe,  by  fignal  or  otherwife* 
from  the  admiral  or  commander  in  chief  thereof;  and 
that  it  is  the  pofitive  and  bounden  duty  of  every  cap- 
tain or  commander  of  a  fhip,  attached  thereto,  to  ad- 
here flriaiy  to  this  regulation.— sd.  That  when  a  fleet 
or  fquadron  of  Britijb  fhips  are  cruizing  together  on 
any  fervice,  which  may,  on  an  emergency,  require 
the  joint  co-operation  of  the  whole,  it  is  a  regulari<» 


^■^^■g^^p'^w 
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the  fervice,  that  during  the  courfe  of  the  night  they      JLt  Boh 
keep  as  clofe  to  each  other  as  the  order  of  failing  and 


other  circumftances  will  admit;  and  at  day-break  ia  rt^%4^iii^ 
the  morning  the  feveral  Ihips  compofmg  it  are  ufually 
direded,  by  fignal  from  the  commander  in  chief,^  to 
fpread  themfelves  in  various  directions,  fo  as  to  occupy 
a  brger  fpace,  and  thereby  the  more  efifeftually  look 
out  for  and  annoy  the  enemy ;  and  they  ire  at  perfe& 
liberty  to  examine  all  ftrange  fails  pafling  near  or 
through  the  fleet,  provided  only  that  they  can  do  fo 
without  the  rifk  of  parting  company ;  and  every  com* 
mander  of  a  ihip  which  difcovers  a  llrange  fail  is  bound 
to  make  the  fame  known  by  fignal  tade  admiral,  and 
to  receive  his  direftions  previous  to  proceeding  in 
chafe  ;  and  if  any  of  the  faid  fhips  fhould,  from  un« 
avoidable  neceffity  part  company  without  any  order 
for  that  purpofe,  they  are  to  ufe  every  endeavour  to 
rejoin  the  fleet  as  expeditioufly  as  poflible. 

In  addition  to  thefe  articles  the  a£tual  captors  admit 
the  feveral  veflels  now  claiming  as  joint  captors,  toge- 
ther with  the  Albion  and  Naiadj  compofed  the  cruifing 
fleet  off  Brefi  in  May  1803  under  Admiral  ComwallU 
commander  in  chief,  under  orders  from  the  Admiralty 
to  obferve  the  movements  of  a  French  fquadron  thea 
nearly  ready  for  fea ;  alfo  to  prevent  fupplies  reaching 
that  port,  and  to  intercept  certain  French  fhips  of  war 
then  returning  from  the  Weft  Indies.  On  the  3th  June 
1 803  Captain  Ferrief  being  on  the  look  out  difcovered 
a  fail  in  the  North-wefl  quarter,  fleering  North-eafl 
by  North,  to  which  he  gave  chafe.  Whilfl  in  chafe 
about  half  pafl  eight  o'clock,  the  remainder  of  the 
fleet  bore  up  by  fignal,  and  made  all  fail  to  f he  South- 
eafl  and  by  South  in  order  to  reach  theii:  portion  oflT 
fir^.    At  half  paft  nia^  he  boarded  the  chafe,  which 

proved 
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le  Bom       proved  the  Peironelle Frenchhxig.    The  two  veflels  lay 
vKNTURg.    ^^  ^^  ^^  heads  N.  N.  E,  for  about  two  hours. 


/i6.24tb,  i8ia  which  was  fpent  in  fecuring  the  prize.  About  half 
pad  twelve  another  fail  hove  in  fight  at  the  diftance  of 
five  or  fix  leagues  in  the  North-eaft  quarter,  and  foon 
after  thriee  fail  more  appeared  flill  more  to  the'Eail^ 
ward.  Chafe  was  giyen  by  the  Albion  to  the  former, 
during  which,  about  two  o'clock,  fhe  completely  loft 
fight  of  the  fleet,  which  was  then  fleering  South-eaft 
by  South  for  UJbant^  failing  at  four  or  five  knots  per 
hour.  Having  run  nearly  40  miles  to  the  North-eaft 
in  chafe  of  the  faid  veflel  he  captured  her  in  fight  of 
the  three  other  fail  mentioned,  which  were  the  Naiad 
and  her  two  prizes.  This  veflel  proved  to  be  Le  Bon 
Aventure  French  merchant  veflel,  and  the  prize  now 
in  queftion.  It  is  diftin&ly  denied  by  the  a&ual  cap* 
tors  that  any  afTifbnce  could  have  been  procured  from 
the  fleet,  had  it  been  required,  as  they  were  out  of 
the  limits  of  fignal  diflance  during  the  whole  chace^ 
and  completely  out  of  fight  after  two  o'clock.  Nor 
was  the  fleet  at  any  time  nearer  the  faid  prize  than 
twelve  leagues,  even  when  firfl:  feen  by  the  Albion^ 
which  rendered  itimpoffible  for  her  (a  merchant  fhip) 
to  be  feen  by  the  fleet,  more  particularly  as  the  day 
was  cloudy.  The  fleet  fteering  South-eaft  and  by 
South,  and  the  prize  fleering  due  North-eaft,  the  fleet 
and  prize  continually  increafed  their  diflance  from 
each  other,  which  at  the  capture  had  increafed  to  at 
leafl  20  leagues.  Upon  the  fads  of  this  cafe  the  evi- 
dence is  frequ^itly  contradidory ;  indeed  few  of  the 
moft  material  are  admitted  by  both  parties  •  to  have 
taken  place  in  the  fame  manner.  Upon  the  refpeflive 
diflances  of  the  Albion  and  the  prize  from  the  fleet  a 
diverfity  of  opinion  prevails.    It  is,  however,  admit- 
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ted  by  all  peurdes,  the  Jibion  fepantted  in  the  morning  lc  Bon 
Jn  confequence  of  a  fignal  communicated  to  her  from  ^^'"'^"'^ 
the  cbminander  of  the  fleet.  The  duty  ^joined  was  /^.^tk«tSio.v 
the  chaie  of  La  Petrmelk.  The  order  was  complied 
with  and  the  duty  fulfilled  as  foon  aa  the  prize 
was  Boarded.  It  does  not  appear  that  after  this 
iirft  chafe  any  fignal  was  made  foy  the  commander 
of  the  fleet ;  or  that  a  (ignd  mi^t  have  l^eei-  made 
rcfpeaing  this  laft  veffel  (JLe  Ban  Avcniure)  by 
Captain  Ferrier  to  the  Admiral^  but  was  not  made^ 
Thia  is  of  material  importance  in  the  caufe«  This 
diafe  cai9u>t  poflibly  be  .referred  to  the  firft  order^ 
which  had  one  fpedflc  objed  alone.  Here  :even  the 
cafe  for  the  a&rted  joint  captors  nmft  £dl,  fince,  if 
out  of  r^nal  diflance  at  die  conunencement  of  the 
chafe,  or  if  within  fignal  dtftance  and  no  ^gnal  was 
madeby  the^eet  to  him,  or 'by  him  to  the  commander 
refpeding  this  particalar  veflel,  and  s^erwards  the 
veflel  was  overtaiLen  out  of  all  reach  of  afliftance  from 
the  fleet,  in  neither  cafe  could  fucfa  a  capture  enure  to 
the  benefit  of  the  fleet.  The  title  to  fhare  in  this 
inllance  on  the  part  of  the  fleet  is  made  firfl  through 
a  fuppofed  performanoe  of  duty,  when  it  refb  upon 
the  prefumption  that  the  Albion  only  performed  this 
latter  fervice  as  part  of  the  duty  enjoined  by  the 
fignal  to  chafe  La  Petranelle :  And  again  made  on  a 
fuppofed  breach  of  duty  when  it  is  laid,  that  as  he 
negleded  to  make  fignal  before  he  proceeded  in  chafe 
of  the  (hip  now  in  queition,  the.negle&  omfl  emire  to 
the  benefit  of  his  aflbdates  as  much  as  if  he  had  made 
fuch  fignal  and  received  orders  to  chafe.  This  latter 
is  contained  in  the  fecond  reafon  in  the  cafe  for  the 
appellants,  notwithftanding  that  it  is  pofitively  ftated 
in  their  original  all^don,  that  C^ptiaa  Ferrier  didv 

in 
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ht  Bow      in  virtue  of  the  firft  fignal,  chafe  this  prize  without 
AvENTuxi.     ^Qj^fjjgj^jjig  himrelf  is  violating  any  of  the  general 


iu.i4tb,  xSzc.  regulations  of  the  fervice  recited  in  the  two  firft  articles 
(a)  Vide  fijfn.  of  the  faid  allegation  (a).  The  reafons  annexed  to  the 
cafe  of  the  appdlants  are  three ;  the  firft  refts  on  the 
feft  of  fight  by  the  whole  fleet,  on  which  a  right  to 
fliare  is  founded.  The  fecond  raifes  a  new  title  by 
impeachment,  and  ftates  that,  Becaufe  at  the  time  the 
Mhn  went  in  diafe  of  the  prize  in  queftion  fhe  was 
within  fignal  diftanc^  of  the  fleet,  and  of  which  (he 
continued  to  form  a  part,  it  was  the  abfolute  duty  of 
her  commander  to  have  communicated  with  the  admi^ 
ral  commanding  the  fquadron  before  he  fo  went  in 
chafe,  and  the  omiifion  thereof  cannot  diveft  the  fleet 
of  the  right  to  fhare,  and  entitle  the  Jlbion  to  the  fole 
benefit.  The  thfard  affords  another  objedion  founded 
on  the  infuiEciency  of  the  evidence  produced  in  the 
High  Court  <^  Admiralty;  becaufe  the  entries  in  the 
various  logs,  which  formed  the  principal  ground  of 
dedfion  on  the  queftion  of  fight  in  the  court  below, 
are  fo  manifeftly  inconfiftent  and  contradi£lory,  no 
reliance  can  be  placed  upon  diem,  in  oppofition  to  the 
pofitive  teftimony  produced  on  rhe  part  of  the  fleet. 

In  that  court  the  firft  title  raifed,  that  of  fight,  has 
been  decided  principally  upon  the  ftrength  of  that 
evidence,  to  which  an  exception  is  made  in  the  laft 
reafon  adduced.  This  queftion  applies  to  three  pe- 
riods J  the  commencement  of  the  chace,  any  inter- 
mediate part,  and  its  conclufion.  If  there  appear  a 
contrariety  of  evidence  between  the  a£tual  wimefles 
and  logs,  it  ftillmuft  be  confidered  a  nautical  queftion 
mto  which  the  court  below  would  not  go,  but  referred 
5t  to  the  examination  of  the  gentlemen  of  the  Trinify 
Ho^f0»    The  high  profeflional  charada:  of  thofe  gen- 

tlemem 
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demen  renders  their  evidence  in  all  matter$  of  this      Lk  Bok 
mature  mod  defirable  and  unexcqitionable.  They  have    ^^^'y^*^**- 
confidered  it  impoffible,  on  a  review  of  the  logs  of  the  /«6.a4sh,x^^ 
fleet  and  a£tual  captors,  that  the  prize  ihould  have  been 
feen  by  the  fleet  during  the  chace.     The  Court  acceded 
to  that  opinion^  as  will  probably  your  lordfhips.    Qa 
the  fecond  reafon  it  will  be  proper  to  enquire.  Can  fuch 
a  breach  of  duty  as  that  imputed  operate  fo  as  to  diveft 
the  fleet  of  its  ordinary  right  to'ftiare  in  conjoint  enter- 
prizes  ?    Will  it  enable  the  adual  caiptpx  to  fet  up  an 
exclufive  title  ?    It  does  not  appear  there  is  any  rule  of 
law  e^ifting  that  determines  a  breach  of  duty  will  entitle ' 
the  commander,  under  whom  the  officer  thus  guilty  of  a 
breach  of  duty  a£bs,tofliare  in  the  fame  manner  as  though 
he  had  performed  his  duty.     In  the  cafe  of  Harvey  ▼. 
Co<?j6^(//),  where  it  appeared  that  Captain  MiJne  had  (fl)6Eaft,aa% 
deferted  his  ftation  without  orders,  and  undertaken  an 
enterprize  out  of  the  limits  of  his  inftrudions^  it  was 
held  that  the  admiral's  claim  to  fhare  in  a  capture  grow- 
ing  out  of  this  difobedience  was  invalid,  inafmuch  as 
it  could  no  longer  be  fuppofed  that  any  conflxudtive  -' 
affiftaiKe  and  diredion  was  afforded  or  could  have  been 
afforded  by  the  admiral  upon  which  alone  his  claim  to 
fliare  could  have  been  founded ;  and  the  opinion  of 
Mr.  Juftice  L^  Blanc  tunned  more  emphatically  upon 
the  policy  of  coming  to  fuch  a  decifion  for  the  general 
interefts  of  the  fleet.     The  fame  principle  is  fan6lioned 
by  the  judgment  pronounced  in  the   cafe  of  the 
Robert  {b).     Upon  this  part  of  the  cafe  our  enquiry  ^)3iUfc.i9i: 
Ihoiild  be  direftedto  afcertain,  not  whether  the  fleet 
and  the  afikual  captor  were  in  fight  of  each  other,  but 
whether  they  were  within  fignal  difl:ance  during  the 
chace,  affuming  (what  is  by  no  means  granted)  that  it 
was  his  duty  to  have  made  a  freffi  lignal ;  tor  although  it 
might  have  been  eligible  in  the  opinion  of  the  admiral 

8  to 
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Li  Bow  to  order  the  Albion  to  ghre  chafe  in  the  morning,  dr- 
AvENTURE.  cumftances  might  have  rendered  it  ineligible  after 
jf^,  %4^,  iJio.  twelve  o'dock  of  that  day;  yet  if  no  fignal  could  be  made 
.with  effed,  its  omiflion  by  Captain  Ferrier  was  hot  a 
breach  of  duty,  but  merely  the  refult  of  a  conviftion 
on  the  part  of  Cstptaki  Ferrier  of  its  inutility.  Upon 
this  fad  where  is  the  preponderance  of  evidence  ?  Two 
perfons  on  board  the  Ardent^  one  a  midfliipman  EffeU 
the  other  Captain  Bell  of  marines,  fay,  from  the  pofi- 
tion  of  the  Ardent^  fignals  might  have  been  made  to  her 
by  the  Albion,  and  repeated  to  the  fleet.  This  evidence 
is  not  only  fiiipicious  as  coming  from  releafing  witnefies, 
but  it  is  remarkably  lingular  that  the  evidence  of  iigfat 
by  the  fleet  refts  upon  ,the  teftimony  of  two  perfons 
whom  it  is  natural  to  fuppofe  would  be  the  leaft  likely 
to  have  taken  accurate  notice  of  fucb  an  event  frpm 
thdr  fitoations  and  occupations  on  board.  The  mailer 
of  the  prize  dates  he  vp&  captured  by  the  Albion  in  fight 
of  three  Britijb  frigates.  In  this  however  he  is  not 
borne  out  by  his  own  fecond  captain,  who  only  ftates 
the  capture  was  made  in  fight  of  the  Naiad.  It  is  there- 
fore fair  to  infier  the  other  vefTels  her  prizes- muil  have 
beenmiftaken  by  the  mafter  for  frigates.  No  men* 
don  is  made  of  the  fleet  being  in  fight,  although  a  wit* 
nefs  on  board  the  {»ize  very  vaguely  ftates,  the  cap* 
ture  took  place  in  fight  of  the  Naiadj  other  (hips  of 
war,  and  merchant  veflols.  Upon  fuch  evidence  of 
fight  the  Court  cannot  admit  a  claim  founded  upon 
poflible  conftruftive  affiftance  to  the  prejudice  of  aftusd 
captors.  No  evidence  for  the  fleet  has  been  adduced 
firom  perfons  on  board  the  admiral's  ihip,  although  it 
is  probable  a  ftrifter  attention  was  paid  to  every  occur, 
rence  of  this  nature  on  board  her,  being  the  repeating 
veflfel,  than  any  other  veflfel  in  the  fquadron.  The 
journals  of  Captain  Ferrier  and  his  two  lieutenants 

ftate 
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ftate  pofidveiy  they  loft  fight  of  the  fleet  at  two      lcBow 
o'clock.    A  lieutenant  and  mafler'^  mate  of  the  ^/ftioif 9      tiwtpki. 


both  releafing  witnefT^,  doubt  whether  the  AlUon  jp^  %^tU^, 
*€Ould  have  feen  or  exchanged  fignals  with  the  fleet  at 
the  commencement^  and  deny  that  the  fleet  could  have 
ieen  the  prize  during  any  part  of  the  chace;  nor  can 
any  reafonable  doubt  be  entertained  on  the  fubje£^,  the 
prize  being  diftant  from  the  Albion  at  its  commence* 
ment  twelve  or  fourteen  miles,  the  Albion  five  or  fix 
leagues  firom  the  fleet;  both  thefe  veflels  fteering 
North-Eaft,  and  the  fleet  South-Eaft  and  by  South, 
their  diftance  from  the  fleet  muft  have  necefiarily 
increafed  until  the  chace  concluded,  when  they  could 
not  be  lels  than  forty  or  fifty  miles  afunder.  In  addi- 
tion to  this  evidence  the  opinion  of  the  Trinity  mafters 
corroborating  the  ftatement  of  the  adual  captors,  which 
opinion  was  deduced  from  an  accurate  examination  of 
the  logs  of  the  different  veflels  compofing  the  fquadrcm, 
muft  be  conclufive  of  this  cafe,  and  lead  the  Court  to 
confirm  the  fentence  appealed  from. 

Adams  fame  Jide. — ^It  has  been  often  repeated  here 
and  in  other  courts  of  prize,  the  ground  of  conftrudive 
co-operation  is  not  one  which  fliould  be  very  much  te- 
tended.  Whilft  the  claim  of  aftual  captors  fliould  from 
every  motive  of  policy  and  juftice  be  favourably  received. 
On  the  queftion  of  fight,  upon  which  the  prefent  claim 
is  founded  alone,  can  the  Court  interfere  between  the 
Trinity  Elders  aad  the  parties  ?  Qm  thefe  perfons  be 
fuppofed  to  be  influenced  in  the  opinion  given  ?  Or 
rather  what  impartiality  and  accuracy  fliould  there  be 
expected  in  the  jproceedmgs  in  the  Court  below  when 
the  Court  is  found  aflbciating  itfelf  with  them  in  the  in* 
▼eftigation?    Tofeeachace^foastoentitletheperfoM 

feeing, 
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Lt  BoK      feeing,  it  is  abfoliitely  neceffary  that  the  chafing  and 
the  chafed  be  in  fight.     The  decifion  upon  which  the 


/«6wa^x&a  Court  below  afted  pofitively  negatives  the  poffibility 
of  fuch  a  View  of  the  prize  by  the  fleet ;  and  the  Court ' 
will  aft  judicioufly  in  adopting  this  opinion  rather  than 
refort  to  fhips  logs  and  journals  extremely  unintelligi- 
ble except  to  naval  men,  in  order  to  form  for  itfelf  a 
conclufion  as  to  the  relative  diftances  and  bearings  of 
thefe  veffels. 

-Much  reliance  is  placed  no  doubt  upon  the  circum- 
llance  of  the  aflbciation  of  thefe  vefTels  at  the  time. 
The  Albion  appears  to  have  been  detached  de  fadOf 
and  that  in  confequence  of  the  performance  of  a  duty 
enjoined  by  the  Commander  in  Chief.  This  was  a  duty 
fpecifically  enjoined  and  folely  pointed  to  the  capture  of 
La  Petronelle.  If  there  had  been  any  culpable  omif- 
fion  on  the  part  of  the  Albion^  why  have  not  thofe  fo 
fond  of  fetting  out  the  regulations  of  a  fleet  aflbciated 
together  under  oiie  head,  preferred  an  accufation  againil 
Captain  Ferricr?  They  are  aware  it  would  not  be 
prudent,  yet  hiere  they  have  the  temerity  .to  bring  a 
charge  againft  a  meritorious  oflicer  of '  negligentia  dolo 
proxima^  if  not  of  aftual  deceit  itfelf.  The  Ardent j 
YenerabUj  and  other  fliips  of  the  fleet,  who  it  is  con- 
tended law  the  chace,  have  been 'guilty  of  an  extraor* 
dinary  overfight  in  not  recording  that  feft  in  their  log. 
'  books,  which  muil  have  been  known  at  the  time  to 
be  moft  material  to  their  intereft.  The  direftions  and 
aregulations  pleaded  as  the  foundation  of  this  extraor- 
dinary claim  if  carried  to  their  greatefl:  length  would 
be  produftive  of  very  great  inconvenience,  and  tend 
y  fd  materially  to  procraftinate  the  operations  of  war, 

that  veflfels  of  the  enemy  would  often  be  enabled  to 
«j|cape  in  fight  of  a  Rumerous  fc^uadFon*    If  it  were  a 

quefliqu 
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quefHon  upon  the  right  to  (hare  in  the  flag  eighth  of  a      le  Bon 
prize  captured  under  thefe  circumftances,   it  might    ^^"*^"'^f' 
with  more  confiftency  and  efFeft  be  argued  that  the  F€b,  a4th,  iSxo. 
fecond  chace  might  be  legally  confidered  as  a  confe- 
quence  of  the  detachment  upon  the  firft,  and  that  by 
luch  a  detachment  the  flag  officer  or  officers  were  en- 
titled ;  but  were  the  claim  of  fuch  officers  even-admit*  ' 
ted  as  eftabiilhed,  it  would  not  in  the  leaft  illuftrate 
the  matter  now  at  iflue.     Here  the  qucftlon  relates  to 
thefeveral  interefts  of  every  party  in  the  fleet  who  by 
a  forced  and  overftrained  conitrucUon  of  regulations, 
manifeflily  open  to  exceptions,  are  to  be  confidered 
entitled  to  fliare  in  a  capture  where  even  the  fad  of 
fight  Mt  the  time  of  capture  is  only  attempted  to  be 
fuftaincd  by  one  of  the  claiming  fliips. 

Jenner  for  the  Fleet. — If  the  fact  of  fight,  fo  dif- 
tinGly  proA  cd  by  the  witiielfes  from  on  board  the 
Ardent^  were  not  fiifTicient  to  fuftain  the  claim  of  tiie 
fleet,  ftill  the  validity  of  this  claim  muft  be  admitted 
as  a  confcquence  of  tlie  detachment  of  the  Albion  by 
the  co/nmand  of  the  fuperior  officer.  The  detachment 
to  chafe  a  ftrange  fail  in  fight  mufl  alfo  be  liippofed  to 
include  a  clifcreiioaary  permliaun  to  chafe  any  other 
fufpicious  Lil.  Inaeed  it  mufl  in  the  true  fpirit  of 
naval  warfare  be  coxifldcred  part  of  the  duty  enjoined, 
efpecially  as  one  of  the  obj^cls,  and  a  principal  objefl:, 
of  dii«  as  well  as  of  every  other  cruize,  was  the 
interception  of  the  trade  of  the  enemy.  In  our  alle- 
gation it  is  aillmicd  that  Criptiiin  Ferricr  thought  it 
unneceflary  to  make  a  freffi  fignal  from  a  conviftion 
that  he  was  merely  performing  a  duty  impofed  on  him 
by  this  detachment  from  the  main  body  of  the  fleet. 
Though  it  certainly  was  a  part  of  Iris  duty  to  have  made 
a  fignal  in  order  that  he  might  be  provided  with  inftruc- 
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le  Bon  tJoM  froHl  the  admiral,  yet  if  he  proceeded  tinxne» 
_^2III!11.  diately  to  chafe,  apprehending  it  to  be  his  duty,  he  muft 
i.^.a4th,  xSio.  be  concluded  to  be  ftiU  afting  under  the  fignal  niade  by 
the  Admiral.  If  this  ikould  however  appear  a  material 
negle£k  of  duty,  he  cannot  be  permitted  to  derive  any 
advantage  from  that  which  |s  in  itfelf  culpable.  No 
fraud  is  itnputed  to  him^  yet,  from  the  regulations 
pleaded  in  the  allegation,  it  mufl:  be  acknowledged  he 
has  been  guilty  of  a  great  omifGon,  and  it  cannot  be  for 
the  intereft  of  His  Majefty^s  fervice  that  fuch  omifiioi^ 
Ihould  be  encouraged  in  courts  of  prize  by  conftruing 
the  omiffion  moft  favourably  for  the  civil  intereft  of 
the  offender.  The  decifion  in  the  court  below  was 
principally  guided  by  the  opinion  given  by  the  Trinity  • 
mafters.  This  was  formed  from  a  review  of  the  logt 
of  the  various  veffels  compoCng'  the  fleet.  To  both  of 
thefe  we  objeft,  to  the  logs  as  full  of  glaring  incon- 
fiftencies  and  felf-detefted  inaccuracies,  to  the  Trinity 
mafters  as  incompetent  judges ;  whatever  experience 
they  may  poflfefs  is  confined  to  the  navigation  and 
.  praftice  of  merchant  veffels,  but  they  are  totally  incom- 
petent to  decide  a  queftion  of  this  nature.upon  a  review 
of  th€  logs  of  men  of  war,  wh6fe  mode  of  failing  on 
a  cruife  is  (ingularly  complicated  and  uncertain.  To 
^fcertain  their  bearings,  diflances,  latitude,  andlongi- 
lude,  is  a  matter  of  confiderablc  difficulty  to  thofe  on 
board,  and  great  inaccuracy  in  general  pervades  the 
entries  of  fuch  veffels  logs.  In  the  prefent  inftance  the 
entries  are  totally  irreconcileable  with  each  other.. 
The  Trniity  mafters  then  taking  their  data  fromimper- 
fed  documents,  and  being  unacquainted  with  the  prac* 
ticeof  ftiips  of  war,  cannot  be  right  in  their  deter- 
mination. The  Court  will  therefore  fee  the  neceffity 
of  referring  this  matter  at  iffue  to  more  ccmpetetit 
judges  of  the  logs  and  practice  of  fliips  of  war. 

{Adam 


(Adams  obferVed,  it  was  immaterial  whether  the      LeBow 
particular  entries  were  or  were  not  perfeftly  accurate^     -^"'.^°*''_ 


fince  the  Trinity  matters  worked  the  lofe  for  themfelves  Bth.^^  i8xh 
previous  to  their  tomiiig  to  any  deelAon.) 

—As  long  as  tiiefe  entries  are  coiilidered  part  of 
the  data  Upon  whidh  they  proceed  to  deterihinej  that 
determination  muft  be  liable  to  erron  A  blank  chart 
was  placed  before  thefe  gentlemen^  and  they  were 
required  td  point  out  the  a&ual  pofition  of  the  veifels 
compoiing  the  fleet  at  the  time,  and  afceftaiii  whether 
9ny  were  in  fight  at  the  capture.  But  this  could  only 
be  done  by  inference  from  erroneous  docu!ments,  which 
they  had  not  the  practical  knowledge  to  corred.  This 
pradi<!al  knowledge  it  is  fuggefted  is  to  be  found  in 
the  officers  of  His  Majefty's  navy,  and  to  them  the 
queftion  may  be  referred  with  more  fadsfaflion  to  all 
die  parties  concerned*  The  politive  evidence  of  the 
fad  18  minute  and  iatisfa&ory^  The  lieutenant  of  the 
prize  fpeaks  diftin&ly  of  other  Jhipi  of  wdr  and  mer4 
jrhant  vefl'eb  in  fight :  He  coUld  fcarcely  be  miftaken^ 
Captain  Bell  of  the  marmes  fays,  both  the  Albion  and 
prize  continued  long  in  fight  of  the  whole  fleet  during 
greater  part  of  the  chace.  At  three  o'clock  fevenJ 
were  then  in  fvght,  and  at  the  commencement  of  the 
chacie  the  Albion  Was  within  fignal  diflance  of  the 
fleet.  He  was  placed  in  the  befl  pofTible  fituation  to 
be  enabled  to  fpeak  diflindly  to  the  faft,  the  Ardent 
bang  on  the  look-oUt  to  the  North^Eafl,  at  a  diflaiice 
from  the  fleet,  and  the  chace  continuing  in  that  direc- 
tion, ^ply  midfhipman  on  board  the  Ardent^  depofes 
to  the  fame  effeft.  it  is  alked,  Why  have  not  other 
witneflfes  been  examined  from  on  board  other  veflels  ? 
The  anfwei*  is  obvious-  As  the  fituation  of  this  veflel 
i^^s  befl  calculated  for  obferving  the  chace,  the  claim* 

Q  3  ams 
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i.»  Bo-v       ants  naturally  inferred  they  (hould  thence  derire  the 
leail  controvertible  evidence  of  the  faft*     The  fleet 


I'cb.  24th,  1810.  niuil  be  confidered  entitled  to  Ihare  upon  another  prin- 
ciple,, independent  altogether  of  the  fafts  of  fight, 
namely,  that  of  joint  co-operation  on  a  particular  fer- 
vice  under  a  paiticular  commander  in  chief,  Wtort: 
diftance,  or  whether  any,  would  remove  the  refponfi-  ' 
bility  under  which  he  acied,  fo  as  to  render  any  prizes 
made  by  him  .at  fuch  a  diftance  exclufively  his  own, 
is  a  queftion  here  unneceflary  to  examine,  lince  it  is 
evident  from  the  logs  of  the  fleet,  that  at  the  time  of 
commencing  the  fecond  chace  tlic  Albion's  diftance 
from  the  fleet  did  not  exceed  nine  or  ten  milos,  although 
one  of  the  witnefl!es  on  board  her  has  rtatcd  it  to  ex- 
ceed twenty.  She  muft  therefore  have  b'jen  withiu 
fignal  diftance,  and  might  have  waited  for  inftruclions 
rcfpeding  the  ftrangc  fail,  had  not  Captain  Ferrier 
confidered  the  chace  as  a  piirt  of  hJs  duty  as  an  afTo- 
ciated  ofTicer  of  the  fquadron.  If  it  were  for  a  moment 
fuppofed  that  the  ncglecl  arofe  fiom  a  wifli  to  avail 
himfelf  of  a  pretext  to  fct  up  an  exclufive  title,  the  dif. 
pofition  of  the  Court  would  be  to  defeat  the  fraud,  as 
has  been  already  exprefled  in  the  cafe  of  the  Robert ; 

{ii)i.ovi%,AprU  ^^^  ^^^^  "^  ^^  ^^'^^*  ^^  ^"^^  Herman  ParIo{a\  men- 

1  ith,  1785.       tioned  in  that  of  the  Waahfiimheidib).  where  the  captor, 

X.  though  auociatcd,  extmguiihed  Ins  lights  to  prevent 

any  other  veflTels  feeing  the  chace ;  the  Court  acqui. 

cfced  in  the  argument  that  it  would  be  very  improper 

to  let  the  negleft  or  fraud  of  a  party  enure  to  his 

benefit ;  a  confiderable  part  of  the  argument  in  this 

tafe  as  well  a?  in  that, of  the  Woxe7ihithe  is  particularly 

applicable  to  this  cafe,  fo  far  as  proceeds  upon  the 

aflumption  of  ncgledt  on  the  part  of  Captain  Ferrier  j 

and  here  it  m.ay  be  proper  to  obferve,  that  it  docs  not 

8  immediately 
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Jmmctiiatelv  follow,  as  has  been  argued,  that  if  an      i.k  b©^ 

officer  be  guilty  of  negleft  he  fliould  be  immediately  ^    , 

brought  to  trial  by  a  court  martial ;  as  in  cafes  like  the  f*:b.iA^\iy  i8xo. 

prefeiit  v/herc  the  degree  of  the  ofience  againft  naval 

regulation  is  comparatively  fmall,  owing  to  the  latitude 

of  difcrelion  adutned  by  ofncers  under  fiaiibr  fituations. 

Hence,  thou^rh  no  notice  mav  have  been  taken  of  the 

i^egleft  by  the  admiral  at  the  time,  they  are  perfectly 

^t -liberty  to  raife  the  objec^lion  wlien  it  Is  attempted  by 

t^e  offender  to  render  this  negleft  a  fubllantive  ground 

^  a  civil  right  to  their  prejudice. 

Stephen^  fame  fidc^  argued  at  confiderable  length  on 
^Ae  inaccuracy  of  the  logs  oflered  in  evidence,  not  only  Feb,  a?th>i8za 
^th  refpecl  to  the  bearing  of  each  vefTel,  but  even  with 
^^^ecb  to  the  bearing  of  a  common  point  or  head  land, 
^pant.    No  nodce  had  been  taken  even  of  the  appear- 
3nce  of  La  Pctronelle  in  the  admirars  log.     The  bear- 
^^^ff  of  IJJJjant  had  been  defcribed  in  the  journal  of  one 
^^thci  Albio7i^s  lieutenants  as  diftant  twenty-three  rmles ; 
y  Another  Heutenant*s  journal  on  board  the  fame  (hip 
^    ^^any    leagues.     "  With  fuch  journals,'^  he  ar- 
S^^^^  "  v/hat  could  be  done  by  the  Trinity  maflers  to 
alc^rtain  the  point  in  difputc,  whofe  judgment  in  mat- 
^^^'^  of  this  nature  had  often  afforded  a  fubject  of  fuc- 
c^fsf\il  mirth  and  derifion  to  a  late  civilian  of  eim'nence 
^^  ^Uis  court  and  that  below  *.'*     Admitting  even  Ae 
^*^Xim  cudibet  in  fua  arte  prctendum^  here  their  (kill 
^^ft  be  unavailing,  fince  the  documents  fubmitted  to 
u\em  are  pcricftly  irfeconcileable  with  themfelves,  or     .    ^        * 
^ith  any  thing  which  they  have  been  accuftomed  to 
famine  and  determine  upon.     They  generally  calcu- 
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Le  Bon       late  upoD  the  progrefs  or  fituadon  of  merchant  ihips  at 
AvKKTURE.    ftated  periods,  which  yeflels  proceed  uniformly  an4 


/<^.28Ui,iSio.  with  as  little  deviation  from  a  ftraight  line  as  poflible 
to  their  refpeclive  places  of  deftination.  This  mode  of 
calculation  is  not  applicable  therefore  to  velTels  cruiz* 
ing  in  a  ^g-zag  direction  for  feveral  day$  or  weeks, 
until  th^  reckonings  become  fo  intricate  that  they 
can  fcarcely  tell  \vhere  they  themfelyes  are.  The 
admiral  has  not  been  examined  by  either  party,  his 
memory  being  a  perfeft  blank  as  to  this  capture,^ 
When  the  joint  co^-operation  is  fo  diftinfUy  proved^ 
there  Ihould  be  fome  prefumption  of  the  feft  of  fight 
when  both  that  day  and  the  day  after  the  vefiels  were 

^*  in  conjunftion  purfuing  the  fame  objed  in  fight  of  each 

other,  This  prefumption,  aided  by  our  pofitive  witnel&s, 
may  be  fufHcient  to  fatisfy  the  Court,  althopgh  it  is  ad^ 
raitted  that  the  proof  lies  upon  the  claimant.  If  proof 
of  this  nature  will  not  be  adpiitted,  but  the  Court  will  in 
all  cafes  hold  the  fleet  co-operating  to  ftriO:  proof  how 
it  may  effeft  the  fervice,  it  may  notbeeafy  to  calcu- 
late,  but  it  will  no  doubt  materially  increde  the  apti- 
tude  to  litigation  amongft  the  faireft  claimants,  and 
cauf^  both  this  and  the  court  below  to  overflow  with 
fcufinefe,  whenever  the  prizes  made  may  be  worth  the 
trouble  or  will  defray  more  than  the  expences  of  the 
fuit,  \t  may  therefore  be  a  queftion  of  ferious  impor^p 
tance  to  the  Court,  whether  a  rule  fliould  not.be 
adopted,  that  where  a  general  and  ftrong  prefumption 
of  the  neceffity  of  fight  being  had  at  the  time,  natu, 
rally  arifes,  veflels  claiming  on  the  grounds  of  joint 
enterprize  or  a0bciadon  fhould  not  be  fuffered  to  avail 
themfelves  of^general  and  probable  evid^ce  pf  the 
fdJQi  inftead  of  mor^  weighty  and  direfb  proofs 

On  the  fecond  point  at  iffue  between  the  parties^ 
lelatmgio  the  sfiLual  capt^s  bein^  wi^  fignal  dif- 
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tattce.  It  is  neceflary  to  remark,  that  a  veiTel  circum-  lc  Bom 
ftanced  as  the  Jlbim^  being  within  fignal  diftance  ^f  ^^][^*J^ 
another  velfel  affociated  and  capable  of  communicatiag  /^^  28th,  Hi^^. 
with  the  fleet,  amounts  to  the  fame  a$  thou^  fhe 
were  within  the  reach  of  a  direQ  fignal  from  the  admL 
ral^s  (hip  of  fuch  aiTociated  fqua^iron.  Thii  is  proved 
to  be  the  exaft  (ituatioh  of  the  Albion  by  the  officers  of 
the  Ardent.  This  veflel  muft  have  been  within  fignal 
diflance  of  the  fleet  when  the  chace  commenced,  fince^ 
from  calculating  the  number  of  knots  failed  per  hour  by 
the  fleet  and  the  Albion  m  differem  dire&bns ;  (the  f!eet 
four  or  five  knots  South-Eaft  by  South,  the  Albim 
North-Eafi:  eight  knots,)  at  two  hours  after  the  chace 
commaiced,  the  greateft  elongation  of  the  Albion  from 
the  fleet  could  not  amount  to  twenty-five  miles  j  this 
was  the  precife  time  when  fight  was  loft.  Now  it  has 
been  confidcred,  that  fignal  diflance  is  about  two- 
thirds  of  diflance  fight ;  that  is,  when  the  lowej  yards 
are  out  of  the  water.  Hence,  if  the  fleet  were  in 
fight  at  half  paft  two,  it  muft  have  at  baft  been  within 
fignal  diftance  at  the  commencement  of  the  chace, 
when  the  fleet  and  chafer  were  fb  many  miles  neare? 
each  other.  The  accuracy  of  this  calculation  aftd 
inference  is  fuftained  by  the  pofitive  evidenpe  of  Cap- 
tain Bell  J  Mr.  Effl^ly  and  the  mafter  of  La  Perronelle^ 
whilft  the  releafing  witnefles  examined  fot  the  afitual 
ttptors,  fpeak  with  great  hefitation,  e^d  only  exprefs 
doubts  of  the  Albion 'hem^  within  fignal  diftance. 
When  releafing  witnefles  will  go  no  farther^  it  ought 
to  give  rife  to  a  ftrong  prefumption  of  the  fact.  It  has 
been  argued,  that  upon  fuch  doubtful  ground$  it  would 
be  unfair  to  let  in  a  chiim  to  the  prejudice  of  aftual 
captors.  It  was  not  the  fault  of  the  claimiuits  that 
the  fad  is  doubtful.     "Why  did  not  Captiiln  l-c'-ner 

Q  4  hoill 
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Le  Bo!f      hoift  a  fignal  to  afcertain  the  feft  ?     It  would  have 
removed  all  imputation  of  ncgleft  of  duty  or  unfair* 


icb.zZth^  1810.  nefs  of  defign.  They  allege  it  as  an  intolerable  incon- 
venience  to  an  officer  chafing  by  fignal,  after  having 
made  one  capture,  to  be  obliged  to  wait  for  a  frefli 
fignal.  to  psoceed  in  chafe  of  another  ftrange  fdl.  He 
would  have  only  to  hoift  a  flag  for  that  purpofe,  which 
would  have  been  immediately  anfwered  if  fecii.  If 
not,  he  might  have  confulted  his  own  judgment  and 
difcretion.  It  would  occafion  no  lofs  of  time,  Cnce 
the  firaal  nv/yht  perhaps  be  made  whilft  putting  about. 
Since  no  fignal  was  attempted  to  be  made,  although 
it  was  the  duty  of  the  chacer,  the  faft  ought  to  be  pre- 
fumed  to  be  with  the  fleet,  and  the  confequences  fiiould 
be  the  fame  as  if  the  fignal  had  been  made  and  permif- 
fion  granted.  The  cafe  of  Captain  Mihie  has  been  re- 
ferred to  as  analogous,  whereas  it  appears  he  hadaclually 
violated  his  exprefs  orders  not  to  remove  from  the 
ftation,  v/hich  violation  received  the  fanction  of  the 
Lords  of  the  Admiralty  exprefsly  founded  on  the 
urgency  and  -neceflity  of  the  cafe :  And  the  queflion 
in  the  cafe  wiis  altogether  different,  turning  on  the 
proclamation  relating  to  the  right  of  flag-officers  to 
Ihare  in  captures  prefumed  to  be  made  with  their  aid 
and  direction.  Admiral  Harvey  could  not  be  con- 
fidered  either  direfting  or  aiiiftin,:!'  in  what  was  a  pofi- 
tive  breach  and  difobedicnce  of  his  ordei  s.  Whatever 
might  have  been  the  rcfult  of  fuch  an  undertaking, 
no  prejudice  to  the  admiral  could  arife.  He  could 
have  no  part  in  the  fubfcquent  gain  or  lofs  confcquent 
upon  this  aO:  of  difobedicnce.  In  the  cafe  of  the  Her^ 
man  Parh  relating  to  the  extinftion  of  lights  by  one 
veflel  chafing  in  company  with  another- 

Court* 
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Court. — Sir  John   Nichol.— "  From    a    note      LeBow 
wliich  I  took. at  the  time  the  judgment  m  that  cafe  was    ^^•''^"**' 


proaouiiced,  the  determination  of  the  Court  appears  jFdf,  aStb,  2810. 

to  have  pi.  ceeded  on  different  principles  from  that 

auumed  in  ar«;nnient  to-day.     It  was  hiid  down,  that 

a  fliip  giving  chafe  in  company,  the  fupervenmg  dark- 

nefs  iliould  not  prevent  a  joint  capture,  though  it  were 

made  only  by  one  out  of  fight  of  the  other,  provided 

the  chace  were  continued  by  both.     Lord  Camdeii  ob- 

ferved,  that  the  Ranger  had  been  ordered  to  carry  the 

lights,  whilft  the  other  went  to  take  the  Dutch  fhips* 

The  lights  were  therefore  put  out  by  previous  confent^ 

and  no  mala  fides  appeared  in  the  cafe/' 

No  doubt  the.  Court  will  adjudge  this  cafe  in 
the  true  fpirit  of  a  court  of  equity ;  and  as  in  a  cafe 
where  the  proceeds  of  an  inheritance  have  been  directed  ' 

to  be  invefted  for  the  benefit  of  the  heir,  and  have  not 
been  invefted,  a  court  of  Equity  will  fuppofe  it  done 
fmce  it  ought  to  have  been  done,  fo  here  your  lord- 
fhips  will  prefume  that  fignal  which  ought  to  have 
been  could  have  been  made.  In  the  judgment  pro- 
nounced here  in  the  cafe  of  the  Diomede  (a\  you  have^  ^^^  L^rfl,  Ju/y 
fanftioned  the  principle  for  which  we  contend.  There  ^^^  ^^^» 
a  fimilar  queftion  arofe.  Admiral  Duckivorih  being 
detached  from  the  Mediterranean  fleet  in  purfuit  of  a 
particular  French  fquadron  off  the  Salvages^  was  un^- 
able  to  overtake  this  fquadron,  but  hearing  of  another 
during  the  purfuit  of  the  former,  he  proceeded  in  queft 
and  captured  or  deftroyed  it.  The  queftion  was  of 
extraordinary  latitude;  namdy,  whether  the  com- 
mander and  flag-officers  of  the  Mediterranean  fqua- 
dron were  entitled  to  fliare  in  his  captures.  The  cafe 
of  Harvey  v.  Cooke  (Ji)  was  then  argued  at  confiderable  (p)  6  Eaii,  aaa 

length. 
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Lc  Bon  length,  yet  your  Lordihxps  decided  In  fiaivour  of  the 
^^"'^''*''  claim  of  the  officers  of  the  fleet.  The  principle  in  that 
ii6.28ih,x8io.  cafe  is  applicable  here,  although  the  hGt  of  detach-- 
ment  on  a  feparate  fervice  does  not  form  a  part  of  this 
cafe.  The  chace  of  La  Petronelle  in  the  firft  inftance 
brings  in  all  the  force  of  the  principle  of  aflbciatioa 
upon  which  the  judgment  proceeded  in  the  Dicmede. 
No  doubt  can  be  entertained,  that  had  the  chace  of 
this  prize  been  commenced  by  fignal  from  the  fleets 
the  whole  would  have  been  entitled  to  (hare  in  that 
capture. 

The  danger  and  impolicy  of  permitting  an  aifociated 
veffel  to  maintain  an  exclufive  intereft  in  prizes  made 
when  fuch  an  affociation  exifted  at  the  beginning  of 
the  chace,  fonps  another  ftriking  feature  of  this  cafe. 
No  authority  whatever  is  to  be  found  on  record  in  fup« 
(fl)tRob.Rep.  portof  fuchapermifiion.  In  the  cafe  of  the  FryA^/^  (^?) 
*°'  the  queftion  of  conjoint  operation  is  fiilly  conlidered» 

and  the  principles  laid  down  by  the  learned  Judge  are 
moft  favourable  to  the  prefent  claim.  The  claim  of 
the  Veftcd  to  ihare  was  founded  upon  her  detachment 
from  the  captors  upofa  a  fervice. in  fome  degree  con« 
ne&ed  with  the  capture.  The  Judge  obferved,  that 
the  being  in  fight  at  the  time  of  the  capture,  at  the 
commencement  of  an  engagement,  dther  in  the  aft  of 
chafirig  or  in  preparations  for  chafe,  or  afterwards 
during  its  continuance,  was  necerfary  in  order  to  fup* 
port  a  claim  of  this  defcription.  **  The  queftion,*' 
he  obferves,  then,  ••  comes  to  this.  Was  the  Vejlal  in 
*^  fight  at  the  Commencement  of  the  chace  before  flie 
**  feparated  ?  If  fo,  it  will  clearly  do ;  if  not,  I  think  as 
•  •*  clearly  it  will  not  do.**  Upon  this  genei-al  rule  the 
Court  therefore  pronounced  againft  <he  claim,  as  the 
ftObciation  was  brpkeo  off  and  the  fa£t  of  fight  not 

proved. 


HIGH  COURT  OP  APPEALS.  ^3^ 

proved.     By  the  judgment  pronounced  in  the  cafe  of      l,  b^,,, 
the  ForJigheid(a\  it  would  appear  that  except  in  cafe    avintum. 
of  detachment  by  orders,  or  complete  reparation  by  ^^  ^sa,  iSkv 
accident,  a  capture  made  even  out  of  fight  will  enure  to  ^^^  ^  r^  ^^ 
the  benefit  of  joint  captors  in  every  cafe  of  co-operation  3i»- 
upon  a  particular  fervice.    If  it  be  maintained  this  cafe 
amounts  to  a  detachment,  itrefts  with  them  to  prove 
the  detachment  When  did  the  detachment  take  place  ? 
Was  it  in  chafe  of  La  Petronelle  ?     If  fo  (though  it  is 
by  no  means  intended  to  be  conceded  that  this  fervice 
amounted  to  a  detachment  in  a  legal  fenfe)  as  foon  as 
the  f^rviee  enjoined  was  completed  by  the  knowTi 
Regulations  of  the  navy,  it  was  his  duty  to  have 
returned.     If  fuch  a  fervice  w^ere  permitted  to  be  con- 
fidered  a  detachment,  there  is  no  fuch  thing  ds  union 
in  any  aflbciated  fquadron  to  be  esipe^b^^d  in  future ; 
various  veifels  muft  be  for  ever  detached  in  this  flrict 
fenfe  of  the  word.     But  no  court  will  ever  be  induced 
to  endanger  the  fafety  and  union  of  His  Majefly's  navy 
hy  determining  that  te  be*^  detachment  which  has  be- 
fore been  denominated  by  a  high  authority  in  a  firailar 
«afe  the  Porfeigheid(b)  "  a  ftretching  out  the  arms  of  p,>  5  Rdb,  rc^ 
**  the  fleet  in  a  joint  fervice,  without  diflblving  in  any  2*^ 
"  manner  the  connexion  between  them  and  the  main 
*'  body,"     Giving  up  both  the  queftions  of  fight  and 
^gnal  diftance,  ftill,  upon  the  authority  juft  mentioned, 
Ae  claim  of  the  fleet  to  ihare  miift  be  recognifed ;  for 
^hilft  it  gives  Captain  Femer  a  right  fo  to  extend  the 
^^s  of  the  fleet  in  order  to  intercept  the  enemy's 
^e,  it  demonfbrates  fuch  a  conduct  ,to  be  merely  his 
^^ty.     This  right  (hould  however  be  derived  either 
from  the  general  nature  of  the  fervice  or  the  exprefs 
i^onunands  of  the  admiral,  elfe  the  wlio'e  fleet  might 
^  endangered,  whilft  e?ach  might  be  juftifiably  em* 
jploy^djn  chafmg,  and  out  of  fi^ht  of  c-vch  other, 

l^tljout 


ay« 
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Le  Fo«       without  poflibility  of  recal  or  immediate  ro-union  upon 
vKWTufct.     emergency.     It  is  admitted,  that  were  the  Vaicrablc 


jF«6.a8th,  lijia  feen  by  the  priae,  the  title  of  the  fleet  wouM  be  indif- 
p«tabl« ;  yet  is  it  to  be  held,  that  where  the  prize 
fees  the  aftual  captor  approaching,  the  aftual  captor 
being  iu  fight  of  one  of  the  affociated  fquadron,  no 
co-operation  exifts,  and  the  fquadron  will  not  be  en» 
titled  ?  ,This  would  be  indeed  playing  faft  and  loofe 
with  the  principle  of  co-operation  to  the  manifeft  dan- 
ger  of  the  fervice*  Whether  a  capture  after  a  chace 
commencing  in  fight,  but  continued  until  out  of  light, 
where  finally  the  capture  is  made,  fliould  enure  to 
the  benefit  of  the  fleet  with  which  the  captor  is  affo-'* 
ciated  at  the  time,  is  a  queftion  of  extreme  delicacy^ 
and  of  the  laft  importance  to  the  officers  of  His  Ma* 
jefly's  navy,  a^d  the  decifion  in  this  cafe  will  materially 
aflfeft  the  eflablifhed  principles  of  union  and  diTcipline 
throughout  the  Britijh  navy  in  one  way  or  other, 

Dallat  in  reply. — The^  q'Teftiens  which  from  the 
'  printed  reafons  annexed  to  the  cafe  it  was  fuppofed 
would  have  formed  the  only  ground  of  difcuflion,  are 
firfl,  whether  the  prize  and  the  fleet  had  reciprocal 
fight  at  the  time  of  capture  ?  Secondly,  Whether  fuch 
fight  was  had  during  the  chace  ?  and  thirdly,  Was 
the  Albion  within  fignal  diflance  at  its  commencement  ? 
Upon  the  firft  there  can  be  doubt  entertained  from  the 
Jlbian  being  fo  far  diftaut  from  the  fleet,  that  at  the 
utmofl  flie  could  barely  be  within  fignal  diflance,  and 
the  prize  being  alfo  very  far  diflant  from  the  Albion^  the 
iiim  of  thefe  diflances  will  produce  nearly  or  rather 
fomewhat  more  than  the  diflance  of  the  prize  from  the 
'Ae^ty  and  prove  no  fuch  reciprocal  fight  could  be  had. 
When  the  mafl:er  of  the  prize  fpeaks  of  being  captured 
in  fight  of  three  frigates,  it  is  evident  he  confidered 

the 
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the  Naiad  and  her  t^vo  prizes  veffels  of  war.     Upon  the      Xjt  ij^^x 

fecond  queftionthe  evidence  is  contradidory  and  incon- _, 

clufive.  But  upon  both,  the  opinion  of  the  Trmity  ^«^,a8ii\,i8»x 
jnafters  is  decifivcj,  who  from  the  mofl  minute  invefti- 
gation  pronounced  that  none  of  the  fleet  but  the  AibiM 
faw  the  prize,  which  alfo  faw  none  but  the  Aibion.  If 
any  objeftion  be  raifed  againft  taking  this  as  evidentro, 
upon  the  ground  of  caa'rieflhefs  imputed  to  thefe  g^nr 
tlemen,  what  can  be  laid  of  the  documents  ai^ibited  in 
fupport  of  the  claim  ?  The  Ihamefully  incorreft  logs 
and  journals  of  the  fleet  demonftrate  that  no  reliance  is 
to  be  had  upon  them  j  yet  an  application  has  been  this 
day  made  to  the  Court  to  refer  this  to  captains  of  vefljds 
of  war,  a  fpecimen  of  whofe  own  journals  exhibits  fa 
much  careleflhels  and  inaccuracy.  It  ihould  be  recol-  - 
lefbed  the  captain  is  not  the  perfon  who  navigates  and 
ileers  the  fhip's  courfe,  he  merely  direds  what  general 
courfe  flie  (hall  maintain  j  the  aftual  fleering  and  failing 
of  the  veflel  conftitutes  the  duty  of  the  failing  mafter 
exclufively,  who  is  fo  far  anfwerable  for  the  finp. 
Thefe  mailers  are  all  originally  examined  as  to  their 
qualifications  by  the  gentlemen  of  the  Trinitj-houfe^ 
and  receive  their  appointments  to  the  difl^erent  veffi^ls 
upon  the  flatement  and  recoinmendatlon  given  them 
by  the  Trinity  mailers.  The  Hate  of  the  wind  being 
afcertained,  the  general  bearings  of  feveral  veffels 
known,  the  logs,  journals,  and  documentary  evidence 
fubmitted  to  thefe  gentlemen,  v/ho  are  accuftomed  to 
work  the  logs  for  themfelves,  and  not  to  take  them  as 
authentic  in  each  detail',  can  it  be  maintained  their  opi- 
nion  is  more  liable  to  be  falfe  th:m  that  of  the  captains 
themfelves  or  any  other  fet  of  men  ?  Lord  Mansfield^ 
when  he  pr'^fided  here,  upon  occafions  like  the  pre- 
fcnt^  would  not  permit  counfel  to  go  into  objections 

of 
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Le  Bow       othct  then  appears,  which  he  alfo  chafes,  the  fleet  all 
the  time   bearing  up  for  Brcjl  elongated  from  the 


/^6.aSth,i8io.  captor  and  prize  in  a  right  angle,  without  affording 
any  co-operation  or  ground  for  inferring  this  particular 
chace  to  originate  in  a  joint  enterprize.    The  cafe  of  the 
(«)5Rob.Rep.  jrc>r/?^/j(?/V/(^)  referred  to  a  blockade,  and  ftrift  orders 
^^  •  had  been  given  to  the  veffels  afterwards  maldng  the 

capture  not  to  be  out  of  fight  of  the  admiral's  fignals. 
All  were  affociated  in  the  common  enterprife  of  block* 
ade.  The  prize  herfelf  was  taken  for  a  breach  of 
blockade.  "  There  was,"  faid  the  learned  Judge, 
"  therefore,  no  feverance  of  the  fleet.  The  admiral 
*^  was  of  opinion  the  .velfels  were  detached  certainly 
**  from  the  reft  of  tlie  fquadron,  but  that  fpecies  of 
*'  detachment  does  not  amount  to  a  legal  detachment.*' 
Thejf^  is  no  principle  in  this  cafe  applicable  to  ours, 
and  the  cafes  cited,  fo  far  from  illuftraiing,  really 
^  weaken  the  claimant's  cafe. 

Much  might  be  urged  upoa  the  important  effeS 
which  the  decifion  in  this  cafe  muft  have  upon  the 
profellional  charader  of  Captain  Ferrkr.  He  muft  feel 
peculiarly  anxious  for  the  addidonal  fanftion  of  his  ex- 
clufive  right  to  (hare  by  the  fentence  of  this  Court,  a^i 
hp  no  doubt  feels  himfelf  placed  in  a  delicate  fituation 
with  refped  to  his  brothsf  officers,  whofe  preftimed 
intereft  in  this  capture  he  is  compelled  by  the  duty  he 
owes  himfelf  and  the  ferv?ce  to  endeavour  to  defeat. 
The  prize  is  alfo  of  confiderable  magnitude,  and  if  the 
txclufive  intereft  of  the  adual  captors  be  confirmed, 
iheir  Ihares  muft  be  very  valuable ;  whereas  fliould 
the  fleet  be  permitted  to  ihare,  the  property  will  be 
fubdivided  into  fo  many  portions  that  no  material  bc« 
;iefit  will  reCult  to  ai:y  of  the  parties. 

JUDG- 
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Judgment.  liBon 

Sir  Wm-  Grant-— The  principal    ground  upon*   ^^"'^""• 


ivliich  the  parties  have  requefted  us  to  refer  this  mat-  ijfar.id.iSio.. 
ter  further  is,  the  irreconcileable  inconfiftencies  dif- 
coverable  in  the  logs  of  the  fleet,  vrith  refpeO:  to  the 
particular  bearings  of  thefe  velfels  during  th^  xhace 
and  capture  in  queftion.     Thefe  it  muft  be  admitted, 
were  however  as  obvious,  or  even  more  fo,  to  the  Trinity 
mailers,  to  whom  they  have  already  been  fubmitted, 
than  they  can  pollibly  be  to  any  other  fet  of  men,  if  they 
jreally  are  competent  to  the  duties  of  their  ftation  in 
which  they  have  certainly  the  decided  advantage  of 
daily  experience.     There  appears  to  us  lio  neceffity  to 
make    the  reference    required.     The  inference  the 
Court  is  difpofed  to  draw  from  all  that  has  been  fur« 
niihed  in  evidence  or  urged  in  argument  is,  that  the 
mconliflencies  pointed  out  are  perfectly  immaterial, 
and  will  not  prevent  our  arriving  in  a  fatisfadlory  man<* 
ntf  to  the  point  at  iflue,  and  to  which-the  Court  be* 
low  and  the  Trihity  mafter^  appear  to  have  direfted 
thar  attention    with    equal   anxiety.    Two  veflfels^ 
it  is  obvious,  may  differ  with  refped  to  thdr  alleged 
iituation  off  a  particular  point  of  land,  yet  their  general 
courfes  being  afcertained,  combined  with  their  rate  of 
failing  and  other  minute  circumftances,  may  afford  an 
opportunity  to  competent  judges  for  determining  their 
relative  diftance,  or  even  their  diftance  with  refpeft  to 
a  third  objed.     There  mufl  therefore  appear  to  be  an 
obvious  negleft  in  thefe  particular  gentlemen  of  the 
Trinity  Hmfe  to  induce  us  to  refer  the  matter  fo  afcer-* 
tained  by  them  for  further  inveftigation.     No  fuch  par- 
ticular negleft  is  here  imputed,  and  they  have  decided 
no  reciprocal  fight  was  had  at  the  time  of  capture. 

V0L.L  R  Oa 
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Lt  Bow  On  the  fecond  quefUon  (that  of  iigxial  diftance  at  the 

vtiiTPRi.  commencement  of  this  particular  chace)  nothing  has 
Mor.  j4,  xSio.  been  faid  by  the  Trinity  mailers  to  dired  or  gOTcm  our 
determinatioiv  The  onus  prifbandi  muft  lie  on  thofe 
who  letup  the  claim.  The  evidence  however  is  ex« 
tremely  defe^v€ :  In  its  abfence,  therefore,  the  uni* 
form  and  general  prefumption  that  the  captain  did  hiSr 
duty  muft  extead  to  his  conduA  m  this  particular 
inftance.  It  is  obvious  that  if  he  had  been  within 
fignal  diftance  he  might  eafily  have  been  checked  m 
recalled  from  the  purfwt,  had  il  been  thought  neceC 
fiury  to  do  Co.  Nothing  has  been  advanced  to  eppoie 
the  prefumption  that  Captain  Ferrier  did  not  do  hk 
duty  except  what  we  are  required  to  infer  from  the 
teftimony  of  two  gentlemen,  Bell  and  EJj^ly  who  muft^ 
it  plainly  appears,  have  been  miftaken,  and  who,  it 
has  been  obferved,  have  been  formerly  diferedited  on 
a  fimilar  occafion^  We  cannot  ablblutely  lay  die 
AU)ion  was  not  vtrithin  fignat  diftance,  nor  are  we 
called  upon  fo  to  decide.  But  it  is  not  proved  fhe 
was  within  reach  of  ilgnals  by  the  party  aReging  it» 
Upon  the  view  afforded  to  the  Court  on  this  part  of  the 
ca&,  therefore,  we  can  fee  nothkg  to  aff^d  the  dedfioa 
of  die  Court  b^Iow* 

A  third  reafon  has  been  lately  urged,  which  would 
have  been  paramount  to  all  the  reft ;  namely,  that  of 
aifociadon  throughout  the  whole  tranfa£Uon,€omprifing 
both  chaces,  fince  it  commenced  within  fight  of  the  fleei.. 
if  this  were  a  fufficient  ground  to  fupport  a  claim,  it » 
fingular  it  ihould  be  reforted  to  in  the  laft  inftance,  fince 
it  would  render  it  perfe&ly  unneceflary  to  have  entered 
into  proof  upon  the  other  gjrounds  of  claim.  Upon  this 
principle  thus  advanced  it  is  neceflary  to  enquire^  under 
9^  die 
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the  circumftances  of  the  prefent  cafe,  whether  a  veflel      ls  Bon 
commencing  a  fecond  chace  in  fight  of  a  fleet,  of , 


which  Ihe  had  conftituted  a  part  before  ihe  had  been  ;tfar.3d,igzo. 
detached  by  fignal  upon  a  former  chace,  and  capturing 
the  fecond  chace  at  any  di/iance  from  fuch  a  fleet 
would  neceflarily  upon  this  principle  be  compdled  to 
let  in  the  claim  of  the  whole  fleet  to  fliare  in  a  prize 
fb  made,  notwithftanding  fuch  fleet  afforded  no  affifU 
ance  or  co-operation  in  the  capture,  but  adually  bore 
away  from  the  captor  on  another  tack.  No  futh  prin- 
ciple has  ever  beei  recognized,  nor  do  the  cafes  dted 
fupporc  any  fuch  conftrudioxi  of  ^e  term  affociation* 

Sektbnce. 
Pronounced  againft  the  appeal  aad  confirmed  the 
fentence  of  the  Coutt  below« 


Sektbkgb. 

THE  Court  pronounced  againfl:  the  appeal,  and  rjagoghth. 
-.  ,    ,     \.  r    1       *».   t    ^  r    *   *     Commander  in 

affirmed  the  fentence  of  the  High  Court  of  Ad-  chiefofafiation* 

mirahy  with  refped  to  the  faid  fliip.  junior  niToffi* 

cen,  entitled  to 
mat  as  ^N^lru&ivtly  aififting  in  a  capture  made  in  confequatica  of  the  detachment  cf  another  junior 
Jag  officer  B  chdt  of  a  particular  fleet,  which  having  efcaped,  and  intelligence  being  Kcetv#d  of 
^pother  fleet  oniyfog  in  a  dtflTerent  quarter,  a  fecond  chace  wai  commenced  without  an/  frefh  ocder, 
and  cononued  until  the  c^ure  was  finally  made  within  the  limits  of  another  Admiral's  ftation,  ons 
«f  whnfe  veflels  aflSfted  In  the  capture.  The  claim  of  the  Admiral  in  whofe  ftadon  the  capture  was 
aiade  rejeded.  Claim  of  a  junior  flag  officer  on  another  flation,  who  communicated  tht  int^UJirtagt 
liMi  led  to  the  capture,  In  which  he  aUb  iflifted,  admitted. 


•  Sec  page  69. 
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Jifar.i7th,i8w.  AMEDIE,  Johnson  Mafter. 

AfMrican  iiavfr  JN  this  cafe  ail  appeal  was  profecuted  from  the  £en<» 
i^rtttionafnaref  tcncc  of  the  Vice-Admiralty  Coart  of  Tortolaf^ 
4^c?w  iSL:^  condemning  this.  American  (hip  and  a  cargo  of  flaves, 
^'T^T^c^L  ^  engaged  in  an  illegal  trade,  from  Bonny  on  the  coaft 
a  coicny  of  thi    of  Africa  to  Matanzofi  in  the  ifland  of  Cuba. 

enemy,  illegal, 

and  atfeds  the        *  *  • 

ThT'^/hfrw-  '^^^^  King's  Advocate  and  Stephen  for  the  Captor. — 
go  of  flaves.  The  The  Capture,  and  Condemnation  of  this  veflTel  appears 
Coin  below*  perfeftly  conformable  to  the  exiftmg  legiflative  enaft^ 
dfm»i^g  thTcar-  "^^nts  made  by  the  American  Government,  of  which 
go  of  flaves  aj»      the  claimant  is  a  fubieft,  and  by  the  Britijh  Govern- 

prize  to  tlie  fole  i   -  •       i      r  *     \    t_       •  t  x 

ufcofHisMa-  ment,  under  whole  aUthonty  the  captor  (as  cona- 
w«^  afte'^ards  mandcr  of  a  brig  in  His  Majefly^s  fervice)  aSed. 
'^e'S'^u^^  This  veffel  failed  not  until  the  month  of  September 
prize: 3  the  cap.  1807,  for  the  coaft  of -/^r/V^,  although  the  letters  of 
confidered  to  be  inftruftion  aud  dearaftee-ape  dated  in  June  preceding,. 
SatiaC!^  The  Aniedie  and  another  veffel,  the  Semiramis.he^ 
bl^Jn^offidiif  ^o^g^^g  ^^  ^^  ^^^^  owner  (Mr.  Groves  of  Charlefiown^ 
notified  to  the     failed  in  company  toerether,  and  .were  put  under  the 

CotWjthenett-  J    c        ^it      t^    ^  ip      //l  r 

trai  was  excluded  management  of  a  Mr.  Scot  an  Englijhman^  as  fuper* 
hTw^id^h^^^^  veffels,  who  continued  to  aft  in  that 

frSi^^heffl^'n?/  capacity  until  thefeTeffels  returned  from  the  coafb  and 
or  permiffion  of   parted  ou  the  voyage  home.     The  return  cargo  cdn- 
wta/notwith-     fifted  of  105  flavcs,  which  are  defcribed  as  the,  fole 
hibitorjena^r^  property  of  Mx.  Groves  by  the  mafter  and  mate,  bi\t 
IsHtlin.^''^'^    one  of  the  feamen  pofitively  fwears  he  heard  Martin 
Robin  (the  mafter  on  the  former  part  of  the  voyage, 
but  who  died  on  the  paffage  homeward)  fay,  the  car- 
go had  been  ftiipped  for  account  of  a  Mr.  De  Poe^  alfo. 
of  Charlejlovun.     Thi^  circumllance,  coupled  with  the 
fingular  tenor  of  the  letter  of  inft^ufltions  to  the  mafter^ 

for 
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for  the  regulation  of  hk  conduft  in  the  profecution  of        tu 
this  voyage,  cannot  foil  to  awaken  confiderable  fuf-      Ameoie^ 
picion  that  the  property  is  not  ftrifkly  neutral.     What  Mar.ijxh^tio^  * 
may  be  the  connesiions  of  this  De  Poe  does  not  appear 
in  evidence ;  but  when  a  witnefs  is  found  Rating,  as 
from  very  competent  authority,  that  the  property  is 
not  fuch  as  the  claimants'  witneifes  defcribe,  and  the 
vefTel  IS  afterwards  found  deviating  to  an  enemy's 
colony ;  in  fuch  a  cafe  as  this,  when  at  the  utmoft  a 
juIUfication  can  only  be  fet  up  on  the  ftrift  letter  of' 
the  law,  permitting  the  importation  to  America  for  a 
very  limited  period  indeed,  but  contrary  to  the  con*-. 
vi^on  of  the  American  Government  of  the  difgraceful 
nature  of  this  trade,  and  after  it  had  even  come  to  a 
refolutipn  to  abolifh  it  altogether,  it  is  but  the  exer- 
cife  of  a  laudable  caution  on  the  part  of  the  Court  to 
look  upon  the  whole  train  of  evidence  with  a  fcru- 
pulous  exadnels  and  fufpicion.     A  fhort  time  after 
leaving  the   coaft,  the  original  mafter  dying,  Mr. 
John/on  fucceeded  him,  he  had  not  known  any  thing 
of  her  previous  to  the  prefent  voyage,  the  captors 
therefore  are  deprived  of  the  advantages  generally 
refulting  from  the  examination  of  a  confidential  agent. 
The  prefent  mafter  cannot  fpeak  as  to  the  xifual  courfe 
of  this  veffel's  trade,  or  the  voyages  fhe  may  have 
formerly  made.     Evidence  on  this  point  tvould  have 
been  extremely  material^  efpecially  as  this  veiTel  is 
found  deviating  to  a  foreign  port  contrary  to  the 
exifting  laws  of  America^  which  commenced  t^e  abo» 
lidon  of  this  inhuman  traffic  by  prohibiting  to  its  fub- 
je^s  the  foreigp  ilave  trade  altogether,  and  when  fo 
much  occ^fion  has  been  ^iven  for  ftifpicion,  it  cannot 
confiftently  be  admitted,  as  in  other  cafes  it  might, 
that  this  deficiency  of  proof,  occafioned  by  the  death 
of  the  original  mafter,  may  be  equally  or  perhaps 

R  3  more 
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Tbe*        more  prejudicial  to  the  btereft  of  the  cUbiftimt.    Kfr. 
amedii.      j^^^^  (j^jgg^  l^g  underftood  it  T^rai  the  intdndett  6^ 


jRrar.i7th,x8xa  the  former  maft^r  to  proceed  frotti  the  odtift  t<d 
Charlefiown^  who  had  received  frbm  his  ovmtt  bftru&- 
tiotis  to  make  all  poflible  expeditiofL  fo  as  t6  reach 
Charleji&wn  before  the  i ft  day  of  January  i8o8,  a§ 
the  American  Government  had  prohibited  the  African 
Have  trade  after  the  expiration  of  the  year  1807 }  if 
he  found  it  impoffible  to  return  •  **  within  the  tim# 
**  limited  by  the  laws  of  his  country,"  he  was  direfted 
•*  to  proceed  by  way  of  the  old  ftraits  of  Bahama  to 
^*  Matcnzas^  where  he  fliould  find  further  inftrtic* 
**  dons  to  regulate  his  future  proceedings.'*  In  obe- 
dience to  thefe  infbufHons  Mr.  Jb^;j/J»,  on  the  ss&df 
he  thinks,  of  December j  as  nearly  aft  he  cdH  guellt, 
eonfidering  it  impoffible  from  his  be^tring  to  make  the 
vopge  within  the  limited  time,  altered  the  fhip*$  (x>arfe 
and  bore  away  for  Cuba.  Almpft  iiiimediately  afbef 
this  deviation  the  veffel  was  captured, 

The  firft  of  the  reafons  affigned  by  the  itaptors  tii 
their  printed  cafe  for  condonftadon  of  thb  Veflel  169 
that  ^^  this  fhip  \ra8  proceeding  from  Africa  with  i| 
^^  cargo  there  laden  to  Matanzas  in  the  iiland  of 
^^  Cuba  J  being  a  port  of  a  colony  then  belonging  to 
^^  His  Majefty's  enemies,  coiitrary  to  the  prohibidofiS 
^  of  the  order  of  His  Majefty  in  Council,  of  the  1  itt) 
**  day  of  November  1807.**  The  feas  of  this  oftt 
pjrove  this  capture  to  have  been  juftified  by  and  li^th&l 
the  meaning  of  the  firft  fe£tion  of  this  order,  whidi 
J)royide!$  amongft  other  things  that  "  all  placet  6* 
^*  ports  in  the  colonies  belongitig  to  Hi8Maj^fty'^ 
9^  enemies,  fhall  be  fubjed  to  the  fame  i'eftri£tjons  Iq 

f  l^euer  pf  loftruftiqiii* 
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^  point  of  trade  aad  navigation  (with  the  ezcepdom       tii» 
**  herein-after  mentbned)  as  if  the  fame  were  aaiially      ^  '"°'*'  _ 
^^  blockaded  by  His  Majefty's  naval  forces,  in  the  Ar«r.i7tk,z8i#. 
'^  moft  ftri&  and  rigorous  manner/'  and  by  no  meai^ 
included  within  the  excq>dotis  which  are  fubfequently 
enumerated*    The  veffdi  appears  not  only  to  have 
been  takea  in  attempting  to  enter  Cttbay  but  from  her 
long  delay  in  Afnericaj  not  failing  on  the  outward 
voyage  undl  September^  diough  her  clearance  is  dated 
m  June^  it  muft  be  obvious  that  the  owner  had  in 
contemplation  this  deftination  to  Cuba^  ab  origine^  and 
thereft)re  purpofely  avoided  difpatchbg  her  fooner, 
wifliing  her  to  arrive  in  the  Weji  Indies  at  that  period 
when  the  hurricanes  had  liibiided,  and  the  navigati(m 
thei%  become  fafer  and  attended  with  le&  difficulty. 
If  fuch  had  not  been  the  original  defign  of  the  voyage 
why  was  this  vefTel  tak^  the  very  day  the  matter 
aflerts  he  had  altered  his  intention  of  going  to  Cbarlef^ 
i(mn  in  the  intricate  and  difficult  navigation  of  the 
We/i  hduf  iflands.    This  was  not  tlie  natural  and  ufual 
routine  of  fuch  a  voyagie.    Had  fuch  been  afhialLy 
his  intendon,  he  fliould  have  taken  advantage  of  the 
tr^  winds  and  held  a  more  Eafterly  courfe  undl  he 
arrived  nearly  in  the  latitude  of  Charlefiowtu    Thb 
drcumibnce  refutes  the    allegadon  of  the  matter 
rei^)eQing  the  original  intehticm  of  the  return  voyage. 

The  fecond  rieafon  af^ed  by  the  captors  ftatet 
*^  the  voyage  was  contrary  to  the  ))fohibitory  laws  of 
^^  the  United  States  of  America^  made  for  abolifhing  the 
^^  flave  trade,  which  have  been  offic^ly  notified  to  your 
^<  Lordihips  by  the  ad  of  the  American  Government  in 
<^  the  cafe  of  the  Chancer  Brown  matter ;  and  although 
^^  fuch  laws  of  a  foreign  ttate  may  not  amount  to  a  direft 
^  or  fubftandve  ^ound  of  coadeamadon  in  a  court  of 

R  4  *^  priaei 
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The         **  prize,  yet^hey  may  and  ought  to  exclude  an  Jmeri* 
'*'^"*      4c  ^^^  claimant  from  the  benefit  of  thofe  relaxaticHisof 


Arar.i7th,i8io.  **  the  law  of  war  which,  in  favour  of  neutral  fl:ates,have 
**  been  introduced  by  His  Majefty's  inftru£Uons,  in  re- 
*^  gard  to  their  commerce  with  the  colonies  of  His  Ma^. 
*'  jefty *s  enemies ;  a  privilege  which  can  only  be  imder* 
*^  ftoodtobegranted  to  neutral  governments  as  a  branch 
^\  of  their  national  conunerce,  and  not  as  an  invitation 
^' to  lawlefs  individuals  to  engage  in  a  trade  which  the* 
/*  neutral  ftate  itfelf  has  prohibited,  and  defures  to  dif- 
.^*  courage*."     If  it  be  contended  on  general  principles 
that  a  trade  to  an  enemy's  colony  from  a  port  on  the 
codSi  oi  Africa  (which  may  be  confidered  a  fort  of 
free  port,  open  to  moft  nations  for  this  particular 
.traffic)  is  to>be  identified  with  that  fpecies  of  trade 
which  has  been  included  within  the  fubfequent  excep- 
tions to  the  order  above  mentioned,  namely,  a  trade 
from  a  port  to  which  the  veflel  belongs  to  a  port  in 
the  enemy's  colony,  the  argument  would  be  inapplL^ 
cable«  here,  inafmuch  as  the  American  Govemmait 
have  by  the  i^totification  in  the  cafe  alluded   to  dif- 
claimed  and  di&vowed  this  particular  trade ;  and  if 
it  has  declared  this  trade  generally  to  be  illegal,  it  wilF 
be  for  the  claimant  to  ihew  moft  fatisfridorily  fome- 
thing  in  this  particular  inftance  to  take  him  out  of  the 
operations  oiF  the  general  law.    The  .captor^  aflign  as 
a  third  ground  of  condemnation,  ^'  that  Scotty  the 
"  fupercargo  and  lader  of  the  flaves  is  admitted  tQ 
'^  have  an  interefi:  therein,  which  is  liable  to  confifca* 
^'  tion,  he  being  a  Britijh  fubjeft,   by  the  ftatuto 
^*  46  George  3.  cap.  52."    It  is  remarkable,  this  per» 
fon,  whofe  authority  over  this  property  feems  to  hay? 
be^  almoft  without  bounds,  is  never  onte  mentioned 
\>^  ibs  mdfti^  in  his  ^stminatiohf    V^  km^^  howt 

f yeri 
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ever,  fpeak  of  him  as  the  perfon  to  whom  the  vAiole        Tk« 
managenxent  of  the  outward  and  return  cargoes  were  "** 


confided,  and,  as  far  as  they  knew,  had  no  intereft  in  Mur^ir^ttUo^ 

this  property,  except  a  coitunlifion  upon  the  slaves 

purchafed.     It  is  afcertained  that  this  perfcm  had  been 

interrupted  in  his  ufaai  courfe  of  trade  in  this  tountry^ 

had  quitted  it,  and  arrived  in  America^  where  he 

jnunediately  embarked  in  this  fpeculadon,  being  well 

verfed  in  the  African  trade.    Is  it  then  likdy  that  a 

man  leaving  his  own  country  in  confequence  of  his 

being  imable  to  exert  his  own  capital  in  the  ufual  way^ 

ihould  be  content  to  be  a  mere  agent  for  another,  and 

not  have  a  proportion  of  capital  engaged.    In  Hm 

iame  degree  that  the  claimant  feems  anxious  to  keqi  * 

the  nature  of  this  engagement  between  him  and  Mt» 

Scott  out  of  fightf  the  Coiut  will  no  doubt  be  inclined 

to  look  on  its  concealment  with  fufpicion.    The  laft 

reafon  is  of  a  general  nature,  and  inferential  from  the 

former ;  ^namely,  "There is  ftrong  ground  to prefum^e 

^*  the  cafe  is  fraudulent,  an4  that  the  property  be* 

^^  longed  at  the  lime  of  capture  either  to  HisMajefty'a 

^^  enemies  or  to  Britijh  fubje^,  tra^ipg  with  dbf 

•*  pnemy,  contrary  to  their  allegiance,*' 

Baltas  and  Arnold  for  the  Claimants.--^The  weak^ 
ne&  of  the  captor's  cafe  for  condemnation  upon  the 
general  queftion  refpeding  colonial  regulation^  and 
^e  (^)eration  of  the  American  law  as  affeding  this 
property,  has  compelled  them  to  have  recourfe  to  the 
ufual  argumttts  to  prove  the  property  is  falfely  de» 
fcribed.  Tet  nothing  fadsfa&ory  has  been  dfered  to 
the  Court  upon  this  part  of  thdr  cafe.    The  proof  is  ^  ^ 

^  on  one  fide^  if  we  except  the  evidence  of  one  of 
$))e  f<»m$n^  who  itpp^urs  j^i$l7  ignorant  in  otheif 

parti 


|4S  CASZa  DETEKMINED  IN  THE 

Tto        pktA  of  his  depofidon  Upon  die  moft  eommon  fubjeds. 
*^*^     The  ezanunadoDfi  of  every  other  untnds,  together 


Jfrrjjfib,iii0i  ^th  the  ibip's  papers,  prove  tfaeprqierty  to  be  folely 
in  Mr.  Groves.  Mr.  Scott  yms  entitled  to  a  mere  com- 
iniffioa  ds  agent  or  fupercargo.  Such  he  is  defcribed 
'  in  the  letter  of  inftru&ions.  It  has  been  faid,  the 
mature  of  thh  lettier  is  highly  objefidonable.  By  this 
letter  the  mafter  is  merely  directed,  fhould  he  find 
himfeif  at  tod  gti^t  a  diftance  from  Cbarlejiovm  when 
in  the  latitude  of  the  Weft  Indies  to  arrive  previous  to 
the  tnoii^  of  tanuary^  to  make  Matanzas.  So  far 
from  any  bnpropriety  in  this  direction,  it  muft  be  evi- 
Aent  that  die  intendon  of  Mr.  Groves  was  iaithiiilly  and 
pun^kUy  to  obferve  the  reguladon  of  his  owA 
government,  and  by  no  means  to  run  any  riik  what- 
tfet.  The  American  Government^  by  limitmg  the 
dondnuance  of  the  trade,  fan&ioned  that  trade  during 
l^p(sriod  fo  limited;  every  fubje^t,  therefore,  was 
j^ttfedly  at  liberty  to  exert  his  capital  as  ufual  during 
thait  period,  and  Mr.  Gi^oves  had  been  long  engaged 
Ia  thi^  ipedes  ^f  traffic.  He  wab  therefore  a  perfoft 
fitu&l-ly  ill  the  cbntemplation  o£  the  Ameriean  lat^ 
when  the  excepdcHi  was  made  to  the  gaieral  prohibit 
don«  It  yras  to  permit  fuch  perfons  to  withdraw  thdr 
capi^l  at  leifure  from  diis  traffic,  a  pf qvifion  perfedly 
€<3nfiftent  widi  fouhd  policy  and  common  juftice* 
IVIr.  Groves  therefor^  had  a  right  not  only  to  continue 
Vb  trad^,  but  to  ezped  that  the  moft  liberal  allow* 
lAces  Would  be  made  in  his  favour  by  his  own  Govern- 
alent,  flibuld  any  unfavourable  occurrence  take  place« 

^  H6  bad  a  right  td  e^piefk  that  an  upright  intendon 

trould  cohftitute,  under  fuch  circumihnces,  a  juft 
dann  to  fitvour  and  indulgence^  From  other  Govern* 
i&tatt  ^x  timr  OKL^ftoKUts  be  Iwd  aothiog  to  fear^ 

fince 


fince  the  right  of  American  citizens  to  dwy  (Mi  tlud        Tfc# 
trade  could  not  be  queftioned.    He  was  juftified  in  ..^^gB^^HM^ 


calculating  even  to  the  lateft  moment  upon  the  indul*  MtAfk^Uk 
gence  extended  to  merchlants  in  his  fituation;  but 
more  particularly  in  this  inftance,  when  a  competent 
and  reafonable  time  was  given  for  the  performance  of 
the  voyage.  Had  the  veffel  arrived  fubfequent  to  the 
I  ft  of  January  in  Charlejiown^  he  would,  no  doubt, 
have  been  confidered  entitled  to  yet  greater  indulgence, 
and  under  fuch  peculiar  circumftances  might,  perhaps^ 
have  been  permitted  to  land  and  difpofe  of  his  cargo* 
But  he  had  every  poffible  right  to  ^ve  the  dire^oUii 
contained  in  his  letter  to  the  mafter.  ]tti  fa£t  the  lett6f 
difplays  the  utmoft  promptitude  on  the  part  of  1^4 
Groves  to  avoid  any  poffible  breach  of  the  American 
hw.     He  calculates  upon  a  failure  which  was  fcarcely  . 

probable,  provides  a  contingent  deftlnation  for  thk 
veffel,  and  direfts  the  mafter  to  proceed  to  Satanzas^ 
For  what  purpofe  ?  Not  for  the  purpofes  of  trade. 
Such  doefinidt  appear  to  be  his  intention.  But  to  gd 
there  for  the  puipofe  of  riteeiVing  further  inftru£ti6ni^ 
\Vliat  thefe  mftrhdionl^  niight  be  cannot  be  inferteit 
iroTA  th^  pf  dent  evldeture  in  the  cadb,  they  might  hanft 
Contained  orders  to  fet  thefe  ilslves  at  liberty,  but  cer. 
tainly  from  the  t^or  of  the  c|aimatit*8  condud  it  may  b^ 
iairly  inferred  they  would  not  have  enjbbed  any  illegal 
br  unauthprifed  projeft.  To  aftertain  the  nature  of 
thefe  bffaru^ons  itiay  app^^"  defu*able  before  the  CbUJt 
{)foc£i^  tb  adjudication.  We  are  anxious  to  affoM 
every  poffible  xflformation^  but  upon  the  prefent  pi-oof 
It  miift  be  evident  that  the  part  of  the  argument  founded 
lipon  the  affumpdon  that  this  veffel  was  tal^n  trading  to 
]the  enemy^s  colony  is  without  fotmdation.  The  hO:  is 
4en|e$^^  aftd  ^  cafe  is  npt  iAcliided  vithxp  the  reftric^ 

t»9W» 
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tu        tions  of  His  Majefty's  orders  in  Coimcil  refpeding  a 
*'*'''      trade  to  the  colonies  of  the  enemy  by  neutral  fubjeas. 


Alflr.i7di,x8io*  although  it  may  admit  of  confiderable  doubt  whether 
the  cafe  of  a  veffel  failing  from  fuch  a  port  as  that  of 
Bonny  on  the  flave  coaft  to  the  enemy's  colony,  can 
be  confidered  that  fpecies  of  trade  prohibited  by  His 
Majefty's  orders  iiTued  during^  tRe  prefent  war.  The 
proof  of  property  being  therefore  complete  and  imino* 
peachable,  the  Court  ,will  probably  be  of  opinion,  that 
upon  the  remaining  parts  of  the  cafe  if  there  is  not 
yet  fufficient  proof  for  reftiturion  there  certainly  is  not 
fufEcient  to  fuftain  the  judgment  of  the  Court  below, 
condemning  both  fhip  and  cargo  as  lawful  prize,  and 
urill  therefore  direft  further  proof  to  be  introduced. 

His  Mojeji'fs  Advocate  in  reply.-^It  will  be  ex- 
tremely difficult  to  fugged  any  fubftantial  grounds  to 
fupport  this  application  to  introduce  further  proof 
refpefting  this  property.  From  its  nature  it  is  impof- 
fible,  let  that  proof  be  what  it  may,  reftitution  can  be 
decreed.  The  flaves  have  been  fet  at  liberty  by  the 
Crown,  to  whom  they  have  been  condemmed,  and 
this  in  conformity  with  the  law  of  America.  They 
muft  appear  therefore  to  the  Court  in  the  fame  point 
of  view  ^  if  they  had  aftually  periflied  altogether. 
Under  almoft  any  circumitances  the  Court  would  not 
be  difpofed  to  revive  them  for  the  purpofes  of  flavery^ 
Suppofe  a  cafe  Ihould  occur  of  juflifiable  capture, 
where  the  property  being  of  a  perifhable  nature,  had 
been  deftroyed  while  in  the  captor's  cuftody,  previous 
to  any  judicial  decifion,  would  that  be  a  cafe  in  which 
a  court  of  juftice  would  decree  reftitution.  Neither 
■would  it  in  the  prefent  cafe  decree  reftitution  in  fpecie  j 
Bor  yet  give  a  compenfatipu  V\  th^  way  of  damage^ 

"  unleis 
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unleTs  fomethinfir  was  difclofed  flrongly  impeadiing  the        ru 
juftifiablenefs  of  the  feizure*     But  here  the  queftion       *"'^' "" 


is  fimply,  will  the  Court  ilrain  a  point  to  reinftate  this  Mar.  i7tb,x8i^ 
claimant  in  the  pofleilion  of  thefe  unhappy  beings  or 
an  equivalait,  who  appears  to  have  bete  ading  in 
violation  of  his  engagements  to  his  own  Government^ 
and  under  a  convidion  that  in  cafe  of  capture  by 
Briiijb  fubjefts,  our  prize  cour^  would  neceflarily 
take  every  prefumption  ftrongly  againft  him?  His 
perfonal  credibility  is  n^ch  imp^ched  by  the  circmn- 
fiances  under  which  the  enterprife  commenced.  Nor 
can  he  be  confidered  capable  of  making  proof  to 
the  fatisfa^Ucm  of  the  Court,  whore  the  property  z^ 
feaxs  prima  facie  (nhjeOi  to  confifcation,  and  the  pro- 
prietor muft  neceflarily  have  been  liable  to  fi^er^  pe- 
nalties for  the  in&ii\gement  of  hk  own  laws  had  the 
nature  of  this  tranla&k>];i  been  known  to  his  own 
Government. 


Judgment. 
Sir  Witf.  GkANT. — ^In  the  cafe  of  the  Amedie  h  jii/y»8th,r8jo, 
muft  be  confidered  on  the  evidence  produced  to  the 
Court,  and  from  the  fituation  of  this  veifel  at  the 
time  of  capture,  that  (he  was  employed  in  carrying 
flaves  from  Ae  coaft  of  Africa  to  a  Spani/b  colony. 
We  are  of  opinion  this  appears  to  have  been  the  orir 
ginal  defign  and  purpofe  of  the  voyage,  notwitiv 
'ftanding  the  pretence  fet  up  to  veil^the  real  intendoa 
of  the  proprietor.  The  American  claimant  howevef^ 
complains  of  ^he  injury  and  interruption  .he  has  fu£- 
tained  in  carrying  on  his  ufual  and  la^ul  trade,  thaf 
of  iniporting  flaves  for  the  purpofe  of  lale,  and  call? 
upon  the  prize  cotirt  to  redrefs  the  grievance  an4 
repair  the  damage  he  has  fuftained  by  the  capture  and 
imjuft  detendon  of  thiis  vefleL    On  ihe  different  occa^- 


«• 
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Utif        jfibns  tnhen  cafes  of  this  defcription  formerly  came 
f^^*^     hdfore  the  Courts  the  flave  trade  was  liable  to  con- 


A^aA^jiiSxv  fideratiotis  very  different  from  thofe  which  now  belong 
to  it  So  far  as  refpeded  the  tranfportation  of  flaves 
to  the  coloiues  of  foreign  natbns,  this  trade  had  been 
prohibited  by  the  laws  of  America  only ;  this  country 
had  taken  no  notice  of  that  prolubition;  our  law 
fimdioned  the  trade  which  it  was  the  policy  of  the 
Atneriean  law  firll  to  reftri£t  tod  finally  to  abolifli. 
It  appeared  to  us  therefore  dificuli  to  confider  i^e 
prohibitory  law  of  Am&rka  in  any  other  light  than  as 
one  of  thofe  municipal  regulations  of  a  foreign  date 
ef  which  this  Court  could  not  take  any  cognizance, 
and  cS  coui^fe  could  not  be  called  upon  to  enforce ; 
nor  could  it  poi&bly  bar  a  party  in  a  court  of  prize. 
But  by  the  alteration  vAA<ik  has  fince  taken  place  in 
cur  law^  the  queftion  ftands  new  upon  very  different 
grounds*  We  do  now,  and  did  at  the  time  of  this 
capture,  take  an  intereft  in  preventing  that  traffic  in 
which  this  (hip  was  engaged*  The  flave  trade  has 
fince  been  totally  abolifhed  in  this  country,  and  our 
Legiflature  has  declared  the  African  flave  trade  is 
contrary  to  the  principles  of  juftice  and  humanity. 
Whatever  opinion,  as  private  iudividuals,  we  before 
tnight  have  entertained  upon  the  nature  of  this  trader 
'tap  court  of  juftice  could  with  propriety  have  affumed 
luch  a  poiition  as  the  bafis  of  any  of  its  decifions  whilft 
it  was  permitted  by  our  o\fn  laws :  But  we  do  now  lay 
'down  as  a  principle,  that  this  is  a  trade  which  cannot, 
abftraftedly  fpeaking,  be  faid  to  have  a  legitimate 
exiftence;'  I  fay,  abftraftedly  Ipeaking,  becaufe  we 
cannot  legiflate  for  other  countries;  nor  has  this 
country  aright  to,contro\il  any  foi:eign  legiflature  that 
zaay  think  proper  to  diffeiit  from  thi^  dp^ine  and  give 

permiflioa 
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permiffion  to  itsfubjeds  to  profecute  this  trade.    \7^        tim 
cannot,  certainly,  compel  the  fubjeds  of  other  nations 


to  obferve  any  other  than  the  firft  and  generally  M^i8^i9u9^ 

received  principles  of  univerfal  law.    But  thus  hr  we 

are  now  entitled  to  a6:,  according  to  our  law,  an4  iok 

hold  ibdX  prima  facie  the  trade  is  altogether  iU^al,.  and 

thus  to  throw  on  a  claimant  the  whole  burden  of  proef^ 

in  order  to  fhew  that  by  the  particular  law  of  his  own 

country  he  is  entitled  to  carry  on  thi$  traffic.    As  tiM9 

cafe  uow  (lands,  we  think  that  no  cbomant  ca^bekeanl 

in  an  application  to  a  court  of  prize  for  the  r^toration  of 

the  human  beings  he  carried  unjufUy  to  another  country 

for  the  purpofe  of  difpofing  of  them  as  flaves.    The 

confequence  of  making  fuch  proof  is  not  now  neceffiury 

to  determine;  but  where  it  cannot  be  made,  the 

party  muft  be  coafidered  to  bave  failed  in  efl»bli£hiag 

tup  aflerted  right.    We  sure  of  opimof^  upon  the 

iffhole,  that  p$r{bns  engaged  m  fuch  a  trade  cannot^ 

iy)oa  priacipjes  of  uQiverfaJ  bw,  have  a  right  to  be 

beard  upon  a  claim  of  this  xtttuire  in  any  court.    la 

the  prefeat  cafe  the  claknaat  does  not  hris^  himfdf 

witlidnthe  prote^on  of  the  law  of  lak^  own  country  ^ 

heappears  to  have  been  a^g  m  <&e£):  tioJatioii  of 

that  law  which  admits  of  no  right  of  property  fiich  as 

he  claims :  Ours  is  ezprefs  and  fadsladory  upon  the 

fubjed.    Where,  therefore,  there  is  no  right  eft^ 

blidied  to  carry  on  this  trade,  no  claim  to  reftitutioa 

of  this  property  can  be  admitted.    We  are  hence  of 

epnioQ  &e  fentence  of  the  Court  below  was  valid, 

and  ought  to  be  s^Smed* 

Sent^kcs. 
Pronounced  againft  the  iy>peal  and  affirmed  the 
ftfitenceof  the  Court  below,  condemning  the  fhip  zxA 
eKgo  as  lawful  prixew 


9S^ 
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Mar.tS^tiUo. 


Blockade  of 
Cadiz  J  whether 
fairly  and  legally 
impafed  by  a 
fleet's  appearance 
off  the  port  pro- 
hibUing  the  en- 
trance of  all 
▼eflels. 

Kotoriety  of  the 
fa^  and  knovir- 
ledge  of  its  in- 
tention fufficient 
to  bind  the  neu- 
traL    Under 
fuch  circum- 
ftancea  formal 
notification  ren- 
dered unnee«£> 
Orj. 


HARE,  Chew  Matter. 

^HIS  vas  a  leading  cafe  of  feveral  appeals  from  the 
fentence  of  the  Vice-Admiralty  Court  oi  Gibraltar^ 
condemning  this  and  feveral  other  veffels  fot  a  breach 
of  the  blockade  of  Cadiz  and  San  Lucar^  impofed 
on  thefe  ports  by  a  fquadron  under  the  command 
of  Admiral  C  Collingwoody  purfuant  to  an  order  of 
the  Lords  of  the  Admiralty  dated  the  8th  June  1 805* 

The  Kin^s  Advocate  for  the  Captors. — A  review  of 
the  fiiQ:s  of  this  cafe  will  be  fufficient  to  prove  the 
exiftence  of  an  aftual  blockade  during  the  period  in 
which  this  veflel  was  takiiig  in  a  cargo,  and  which  was 
continued  with  unabating  rigour  long  fubfequent  to 
her  departure  from  the  harbour  of  Cadiz.  Thefe 
ports  had  been  put  under  blockade  by  a  notification 
dated  the  a.^iixoi  April  1805,  at  which  time  the  ap* 
pearance  of  a  fuperior  force  of  the  enemy  compelled 
the  blockading  fquadron  to  retire.  In  confequence  of 
this  interruption  the  Lords  of  the  Admiralty,  on  the 
8th  of  June  following,  ilTued  an  order  (a)  to  Admiral 

Collingwoodf 


(a)  By  the  Commiflioners  for  executing  the  office  of 
Xord  High  Admiral  of  the  United  Kingdom  of 
'  Great  Britain  and  Ireland^  &c. 

Ord  r  iff  ed  b^        THE  Earl  Camden^  one  of  His  Majefty's  Principal  Secretaries 

the  Lords  of  the  of  State,  having  by  his  letter  of  the  i8th  of  April  laft,  acquainted 

Admiral^  the     ^^  ^hat  His  Majefty  had  judged  it  e5ipedient  for  the  protedtion  of 

«*»<  «  oj.    j^^  fubjedts,  and  the  annoyance  of  His  enemies,  to  dircft  th^  tl^ 

jaoft  rigorous  blockade  fhould  be  e£Labli(hed  at  the  entrance  of  the 

ports 
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CoUingwood^  commanding  him  to  enforce  and  maintain        Tk» 
the  fame  in  the  moil  rigorous  manner,  to  apprize  all  **' 

veflels^  iailing  thither  ignorant  of  its  exUtence,  and  Arar.ajth,i8i«» 

endorfe 


ports  of  Cadiz  and  San  Lucar,  and  that  the  faid  blockade  (hould 
be  maintained  and  enforced  in  the  ftfifteft  manner,  according  to 
the  ufages  of  war,  acknowledged  and  allowed  in  fimilar  cafes,  and 
that  His  Majefty  had  been  pleafed  to  caufe  the  fame  to  be  fignified 
to  tlie  minifiers  of  neutral  powers  refiding  at  His  court,  and,  like- 
'wife  firom  the  time  above-mentioned,  all  the  meafures  authorized 
hy  the  law  of  nations,  and  the  refpe^live  treaties  between  His 
Majefty  and  the  different  neutral  powers,  would  be  adopted  and 
executed  with  refpedt  to  all  veffels  which  may  attempt  to  violate 
the  faid  blockade :  We  do,  in  purfuance  of  His  Majefty's  plea- 
fure,  fignified  to  us  by  his  lordfhip,  hereby  ijequire  and  direct 
you  to  employ  fuch  part  of  the  fquadron  under  your  command,  a& 
you  (hall  find  neceffary,  in  blockading  the  entrance  of  the  ports 
cf  Ca£%  and  San  Lucar  accordingly,  and  to  give  orders  to  tht 
officers  who  may  from  time  to  time  be  fo  employed,  to  (lop  aU ' 
neutral  veffels  deftined  to  thofe  ports,  and  if  they  lliall  appear  to 
be  ignorant  of  the  exiftence  of  the  blockade,  and  have  no  enemies* 
property  on  board,  then  only  to  turn  them  away,  apprizing  them 
that  the  faid  ports  are  in  a  ftate  of  the  mofl  complete  and  rigorous 
blockade,  and  writing  a  notice  to  that  effedi  upon  one  or  more  of 
the  principal  (hip  papers;  but  if  any  neutral  veflel,  which  (hall 
appear  to  have  been  fo  warned,  or  otherwife  informed  of  the  exift- 
ence o^  the  blockade,  or  to  have  failed  from  the  lad  clearing  port;, 
after  it  may  reafonably  be  fuppofed  that  the  notification  before- 
mentioned  might  have  been  made  pubhc  at  fuch  port,  (hall  yet  be 
found  attempting  or  intending  to  enter  either  of  the  faid  ports  of 
Cadix  or  San  Lucar^  you  are  to  dfre^^  the  faid  officers  to  feize 
fuch  vefFels.  and  fend  them  into  port  for  le^al  adjudication ;  and  in 
refpe6^  to  neutral  velTels  coming  out  of  the  ports  of  Ca^z  or 
Saini  Lucar  J  any  fuch  velTel  having  goods  on  board,  appearing  to 
have  been  laden  after  knowledge  of  the  blockade,  (hall  in  like 
manner  be  feized  and  fent  in  for  legal  adjudication ;  but  neutral 
▼eilels  coming  out  of  the  ports  of  Cadi%  or  Saint  Lucar  in  ballaft 
(except  fuch  as  (hall  have  entered  in  breach  of  the  blockade),  or 
having  only  goods  on  board  laden  b^forQ  the  knowledge  of  tho 
Vafc.1.       ^  S  blockade. 
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Tfi«        endorfe  their  papers  to  that  effeft ;  to  detain  all  neu* 
tral  veffels  coming  out  of  thefe  ports,  having  on  board! 


iifar.sithyxtxo.  goods  appearing  to  have  been  laden  after  knovledge 
of  the  blockade,  but  to  permit  neutral  veffels  In  bal- 
lad, (except  thofe  which  might  have  entered  in  breach 
of  the  blockade,)  or  having  only  on  board  goods  laden 
before  the  knowledge  of  the  blockade,  to  fail  from 
thence  without  interi^uption  with  a  fimilar  notice  and. 
warning  endorfed  on  the  fliip's  papers.  This  order,  fo 
precife  in  its  terms  and  ftrift  in  its  provifions,  was  en- 
forced and  executed  by  a  general  order  to  that  eSeSi 
from  the  admiral  to  the  feveral  officers  upon  the  fbu 
tion,  dated  the  23d  day  of  the  fame  month.  Thefe 
orders  have  been  copied  from  the  general  order  book 
of  the  admiralty,  and  introduced  by  the  captors  into 
this  caufe.  In  confirmation  of  the  notoriety  of  the  cir- 
cumftances  attending  this  blockade,  an  affidavit  has  been 
introduced,  made  by  the  clerk  of  the  admirars  fhip  the 
Colojfusj  ftating  that  during  that  blockade  numbers 
of  veffels  had  been  warned  off  or  captured  in  endea- 


blockade«  fhall  be  fufFercd  to  pafs  (except  there  be  other  juft 
grounds  of  detention ),  with  a  fimilar  notice  and  warning  to  br 
written  upon  the  papers,  prohibiting  fuch  vefiel  from  again 
attempting  to  enter  either  of  the  faid  ports,  and  alfo  ftating  the 
rcafon  for  their  permitting  her  to  pafs. 

Given  under  our  hands  the  8th  of  June  1805. 

(Signed)        J.  GAMBIER. 

PHILIP  PATTEN. 
To  Cuihhert  CoOtngw&od  Efo.  GARLIES. 

^ce*i)|imiral  ColUngvfoody  &c.  &c.  &c. 
off  Ca£%. 

By  command  of  their  Lordlhips, 

(Signed)       John  Barrow, 

vouring 
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Vouring  to  enter  or  depart  from  thefe  ports^  and  that        The 
from  all  the  circumftances  he  verily  and  in  his  con-      ^^**' 


fdepce  believes  this  was  known  at  Cadiz  and  Sa/i  Lu^  Afar  aitb,x8iQt 
car  to  be  from  its  commencement  a  regular  and  ftrift 
blockade,  maintained  generally  ^for  the  pufpofe  of 
prohibiting  all  commercial  and  other  intercourfe  whatever 
with  thofe  ports.  Further  evidence  has  been  adduced 
to  eflablifh  this  particular  iad  from  the  log  of  the  (hip 
Patdifuij  found  in  the  regiftry  of  the  Vice- Admiralty 
Court  of  Gibraltar^  in  which  are  thefe  entries; 
**  This  day  (5th  June  1805)  appeared  off  the  port, 
"  four  Britijh  fhips  of  the  line  and  three  armed  brigs, 
"  confidered  the  blockading  fquadron/'  "  ythJune^ 
^  Admiral  Nelfon^s  fleet  appeared  off  the  harbour  and 
**  placed  the  port  in  a  ftate  of  bfockade/'  Upca 
this  incontrovertible  evidaice  ftands  that  faft  which 
mufl  be  confidered  conclulive  as  againft  any  applica- 
tion for  reverfing  the  fentence  of  the  Court  below. 
The  inmiedjate  circumftances  under  which  the  veffel 
failed  are  as  follows  ^  (he  is  admitted  to  be  an  Ameri--  - 
can,  and  failed  from  New  Tork  to  C^ii/iz, 'where  fhe 
took  in  a  return  cargo  of  iklt  and  wine,  which  was 
put  on  board,  a  fmall  part  in  the  latter  end  of  Junfy 
and  the  remainder  in  Ju/y.  On  the  21ft  of  July  (he 
cleared  out  from  Cadiz ;  the  mailer  mud  there^ore^  be 
perfe&ly  apprife.d  during  the  time  whilft  the  cargo  ws(6 
(hipping,  and  at  the  moment  of  leaving  the  port»  that 
he  was  liable  to  detention  in  confequence  of  this 
attempt  to  violate  the  blockade  which  was  then  fo 
notorious.  In  order  to  make  out  any  fort  of  a  cafe 
upon  which  the  Court  might  be  induced  to  reftore 
this  veffel,  it  is  intended  to  have  recourfe  to  the 
original  blockade,  which  it  appears  had  been  difcon« 
tinued  in  confequence  of  the  appearance  cff  a  fupe* 

S  a  tier 
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Th»  rior  French  force  dff  the  harbour.  This  blockjule 
'  having  been  interrupted,  it  may  be  contended,  that  the 
^•r.iith,iSio.  re-appearance  of  a  fleet  oflF  thefe  ports  was  not  of  itfelf 
fufficient  to  conftitute  a  renewal  of  the  blockade,  and 
that  in  order  to  revive  and  cloath  it  with  all  the  legal 
confequences  of  a  blockade,  it  was  equally  necelTarj 
it  ihould  be  regularly  notified  and  attended  with  all 
other  ufual  formalities  as  if  no  previous  blockade  had 
exifted.  The  appellant  by  his  printed  cafe  appears  to 
have  afTumed  thefe  principles  as  a  bafis,  and  proceeds  to 
prove,  by  papers  introduced  into  this  caufe  from  the  ad- 
ditional appendix  of  the  Argus  (a) j  that  no  notification 
was  regularly  made  of  the  blockade  previous  to  the 
capture.  Thefe  are  the  certificates  of  the  American  and 
Danijb  confuls  at  Cadizy  which  ftate,  that  a  notification 
dated  the  29th  March  1805,  had  been  received  from 
the  Britijh  Admiral  Sir  John  Orde^  by  the  governors  of 
Cadizj  informing  him,  that  notwithftanding  the  exift- 
ence  of  the  blockade,  he  was  authorifed  to  permit  neu- 
tral veflTek  with  innocent  cargoes  alfo  neutral  property, 
freely  to  enter  and  fail  from  the  ports  of  Cadiz  and 
San  Lucar ;  but  that  vefTels  laden  wholly  or  in  part  with 
aaval  or  military  ftores,  provifions,  and  grain,  were 
prohilHted  as  ufuaL  The  certificates  add,  that  no 
other  notifications  had  been  fmce  received.  In  con- 
fequence  of  this  notification  various  veiTels  entered 
and  left  thefe  ports,  and  fo  continued  to  enter  and 
depart  until  fome  time  previous  to  this  capture,  when, 
in  confequence  of  the  feizure  of  fome  neutral  veffels 
iailing  from  thence,  a  reprefentation  had  been  made 


(«)  One  of  the  caufes  on  the  lift  for  fentenoe  upoa  a  fimilar 
appeftL 

.  by 
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by  the  neutral  confuk  to  the  Britijh  Admiral  Sir  C. '.       t^' 
Collit^wood,  then  commanding  on  the  ftation,  com- 


plaining  of  the  detention  of  the  faid  veflels.    To  Mttrast^f^iO', 
which  he  returned  an  anfwer  on  the  23d  of  Julyj  an-, 
noundng  that  he  a&ed  under  exprefs  orders  from  die 
Admiralty  to  maintain  a  {tri£t  and  rigorous  blockade; 
on  thefe  ports.     In  referring  to  the  cafe  of  the  H^r 
ttung(^a)j  the  principle  fupplied  by  the  judgment  in  («}  6  Hsb.  llt^ 
that  cafe,  although  the  veffel  was  there  reftored,  wilt  ***' 
be  amply  fufficient  to  fuflain  the  fentence  of  con- 
denmation  paifed  u^n  this  veflel  and  cargo  in  the 
Court  below.    In  that  cafe  the  learned  Judge  was  of 
opinion  that  it  ought  to  appear  in  evidence  that  prior 
to  the  failing  of  that  ve0el  to  the  port  in  blockade 
from  a  diflant  port,  the  Spanijb  Government  at  Mjoff 
drid  had  been  imprefied  with  a  diftind  knowledge  of 
the  fad,  fo.afito  have  enabled  it. to  have  prevented 
the  failing  of  the  H&ffhung  from  the  port  in  France^ 
before  a  prize  court  could  be  induced  to  confider  the 
propecty  of  the  cargo  fairly  fubjed  to ,  coftdemnatkm« 
This  \x&  was  of  opinion  was  not  the  cafe }  as  fufficient 
time  had  not  elapfed  from  the  appearance  of  Admiral         • 
ColJingwood*s  fleet  off  the  port  to  communicate  the  flate- 
of  Cadiz  to  the  neutral.     As  to  the  property  of  that 
veffel,  it  was  held  the  neutral  owner  was  entitled  in  that 
cafe  to  the  utmofl:  indulgence  from  the  peculiar  hardfhip 
under  which  Sivedifi^yeffeh  were  then  placed,  and  no* 
thing  (hort  of  pofitive  proof  that  the  knowledge  of  the 
bleckade  had  reached  the  mafler  of  this  veffel  would  be 
admitted  as  fufficient  ground  for  condemnation.     And 
in  reverting  to  this  judgment  it  muft  be  evident  the  pe- 
culiar drcumflances  of  that  voyage,  and  of  the  neutral- 
owner's  fituation,  were  the  prindpai  reafons  for  reftormg* 
the  property  of  both  fhip  and  cargo.  The  learned  Judgo  4 

S  f  befidea 
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rM        b^fides  idin2tt€d,  that  there  had  not  been  fuffidwt  m« 
^***       formation  afforded  to  die  Court.   In  the  prefisnt  cafe  all 


Mar.%s^i9ic,  thefafts  are  eftablifhed,  the  tirtie  of  the  arrival  of  the 
blockading  fleet  precifely  afceHtained,  and  the  exiileoce 
of  itie  blockade  defa&o  proved,  whilft  the  knowledge 
of  thefe  &£te  is  brought  home  to  the  party,  who  com** 
men<ies  his  voyage  from  the  point  of  danger.  The 
eftabKfhed  principles  upon  which  it  was  in  that  cafe  ad« 
mitted  a  prize  court  would  neceffarily  proceed  to  con* 
deronatton,  are  all  applicable  to  the  cafe  before  the 
Court,  and  none  of  the  peculiar  features  which  pro* 
teffced  that  cafe  are  to  be  difcovered  in  the  prefent 

Dallas  and  Arnold  for  the  Claim. — In  referring  ta 
Ae  Cafe  cited  it  will  be  found,  the  leading  principle  of 
ifae  judgment  upon  that  occafion  is  peculiarly  favour* 
ible  to  the  tlwh  here.  It  was  held  that  no  re^appear* 
ance  of  a  blockading  fquadron,  which  had  be^  com- 
pelled by  a  fuperior  force  to  relinquifh  the  blockade 
would  renew  it,  nor  werfe  neutral  nations  bound  to 
obierve  h  unlefs  the  fame  formalities  ef  notice,  &c^ 
accompanied  the  renewal,  as  were  ufual  in  firft  im-i 
poiing  a  blockade.  That  fuch  a  re-appearance  was 
as  to  its  legal  ^Sk&  a  blockade  </<?  myvo.  The  ftriking 
feature  of  diftin£don  ux  thefe  cafes  is,  that  the  i/^ 
Tiun^  fails  from  a  dlftant  port  and  attempts  to  enter 
the  blockaded  port.  The  juftification  fet  up  is  the 
unpoffibility  of  her  being  acquainted  with  the  renewal 
of  the  blockade.  The  prize  in  queftion  fails  from  tfaet 
blockaded  port  itfelf,  and  it  is  hence  inferred  flie  mu^ 
have  been  aware  of  her  danger.  How  ftand  the  argu<^ 
ments  urged  in  favour  of  the  captor  ?  They  proceed 
^together  upon  the  affumption  that' the  blockade  wa$ 
perfeftly  well  known  in  Cadiz  at  th^  ciin^  this  veiTel 
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fet  fail.    If  fo,  would  not  the  attempt  to  efcape  have        Th« 
been  made  in  the  night  ?     Or  would  not  fraudulent       ^^*'' 


papers  have  been  put  on  board  to  conceal  the  time  at  A&r.ftith,i8x«w 
which  her  lading  had  been  completed  ?  No  fuch  arti* 
fice  appears  to  have  been  pradifed.  The  fleet  it  is  true 
appeared  oflF  the  port ;  but,  as  was  obferved  in  the  judg- 
ment on  the  cafe  cited,  that  fleet  might  have  been  fiip- 
pofed  to  be  merely  one  of  obfervation.  It  was  neceflary 
to  announce  this  blockade  by  proclamation,  otherwifb 
neutrals  would  not  be  bound  to  obferve  it.  No  noti- 
fication however  takes  place ;  the  prize  continues  to 
complete  her  cargo,  and  on  the  21ft  Julj  fets  fail  in 
the  face  of  this  fleet  and  in  the  middle  of  the-  day. 
Previous  to  her  failmg  a  remonftrance  had  beeil  madfe 
by  the  neutral  Confuls  to  the  Britijh  Admiral,  in  confe- 
quence  of  his  detaining  fome  veflels  failing  from  thstt 
por t^  The  caufes  of  detention  were  even  then  unknown, 
and  might  have  been  various.  The  mere  knowledge 
of  the  detention  of  thefe  veflTels,  if  even  brought 
home  to  the  mafter  of  this  veflel,  would  have  created 
no  obligation  on  his  part.  No  anfwer  is  received  by 
the  Confuls  to  this  remonftrance  until  two  days  after 
the  failing  and  capture  of  this  veiTel.  .  Then  it  iqx  the 
firft  time  appears  that  it  is  the  intention  of  His  Majefbf 
to  maintain  a  rigorous  blockade.  Can  this  bind  or 
affed  a  party  already  on  the  high  feas  ?  But  to  make 
out  a  cafe  reference  is  made  to  the  entry  in  the  log  of 
the  Paulina^  **  fuppofed  to  be  the  blockading  fqua- 
♦*  dron  ;'*.  this  vague  opinion  of  the  writer  is  as  inef. 
feftual  to  prove  their  cafe  as  the  furmife  of  the  clerk 
of  the  Coloffusy  who  prefumes  that  it  was  believed  in 
Cadiz  a  regular  blockade  had  commenced.  The 
doubts  exifiing  in  the  mind  of  the  Court  in  the  cafe  of 
th^  H^ntmg  are  by  no  means  cleared  up  in  the  prefent. 

S4  -  It 
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rb0        It  is  barely  known  the  Britifl)  fquadron  appeared  off 
***       the  port  on'  a  certain  day.     The  feme  want  of  informa- 


Mar.^yk^^o.  tion  cotnplained  of  there  exifts  here,  and  no  diilinftion 
un&vourable  to  the  prefent  claim  can  be  drawn  be- 
tween the  two  cafes. 

The  Kin^s  Advocate^  in  reply ^  obferved,  there  was 

t  very  confiderable  difference  in  point  of  information 

between  the  two  cafes.     In  the  cafe  cited  it  was  only 

known  by  the  Court  that  Admiral  Collingwood  appeared 

off  the  port  on  a  certadn  day.     Here  his  intention  was 

developed,  and  a  great  body  of  evidence  corroborative 

of  fuch  intentions  exhibited.     From  a  lift  annexed  to 

the  communications  which  paflfed  between  the  Britifh 

commanders  off  the  port  and  the  governor  of  Cadizy 

containing  the  names  of  neutral  veffels  failing  to  and 

from  the  port  purfuant  and  fubfequent  to  the  inftrudions 

of  the  5th  of  February  J  permitting  a  limited  trade  to 

ports  of  Spain^  it  appears  that  veffels  had  ceafed  to 

.  enter  and  fail  as  ufual  from  the  6th  of  June.     Thofe 

which  failed  were  for  the  moft  part  detained,  which  cir- 

cumftance  gave  rife  to  this  correfpondence.  This  docun 

.  ment/ was  introduced  by  the  claimant  himfelf  from  the 

.  papers  in  the  cafe  of  the  Argus^  and  was  a  ftrong  proof 

.  of  the  fad  being  very  generally  known,  fmce  no  veffels 

.availed  themfelves  after  that  period  of  any  alleged 

mifapprehenfion  of  the  admirars  intention  in  being  off 

that  port. 

Judgment. 
Sir  Wm.  Grant,— From  the  evidence  adduced  in 
.  this  caufe,  originally  or  fmce  invoked,  there  can  be 
no  doubt  that  the  fad  of  the  fleet  having  appeared  off 
the  harbour  muft  have  been  known  on  the  lothof 
June^  and  was  alfo  confidered  to  have  arrived  there 
for  the  purpofes  of  blockade.     From  this  period  to 

the 
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the  fhipment  of  the  cargo,  which  was  not  completed         The 

until  late  in  July^  enough  muft  have  tranfpired  to  ' 

difplay    the    intention    of   that   fquadron.     Various  Afar.ajt^iSio. 

veflels  were  warned  off.     Previous  to  that  rime,  in 

May   and  the  early  part  of  June^  many  American 

veflels  entered,    as  appears  by   the  lift  introduced 

amongft  the  papers  of  this  caufe.     From  the  6th  of 

June  no  more  veffels  enter  the  port.     This  muft  have 

been  a  matter  of  notoriety  and   muft  have  excited 

attention.     With  regard  to  the  egrefs  from  thofe  ports,  " 

fome  veflels  failed  fubfequent  to  that  date  j  of  thefe 

part  were  in  ballaft  j  others  perhaps  had  a  right  to 

depart,  as  being  included  within  thfe  exceptions  of  the 

general  order  in  favour  of  veflels  laden  before  the 

knowledge  of  the  blockade;  upon  this  however  we 

'  are  not  called  upon  now  to  decide ;  and  fome  were 

aftually  captured,  brought  in  for  adjudication,  and 

condemned,  of  whom  there  are  now  a  few  on  our  lift. 

The  general  order  did  not  iflue  until  the  23d  of  June ; 

yet  we  can  draw  no  inference  that  the  blockade  was 

not  as  rigoroufly  kept  up  from  the  time  of  the  fqua- 

dron's  firft  appearing  off"  the  port ;  namely,  on  tjie 

eighth  of  the  fame  month,  as  it  was  fubfequent  to  the 

general  order.     We  are  of  opinion  it  was  not  fo  much 

a  blockade  recommenced  as  a  blockade  deno'uo :  From 

the  general  notoriety  of  the  circumftances  attending  it 

the  parties   ihould  have  confidered  it  as  an  aftual 

blockade  in  full  force  and  effed.     We  therefore  affirm 

the  fentence  of  the  Court  below,  condemning  the 

property  of  the  fhip  and  cargo  as  lawful  prize  to  the 

captors, 

>   » 
Sentence. 

Pronounced  againft  the  appeal  and  aflirmed  thf 

lentepice  appealed  from. 
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;tf«r.a9th,isi«.      NOSTRA  SIGNORA  de  los  DOLORES, 

C  ASTANER,  ^  Matter. 

Joint  capture.  A  SPANISH  veffcl  captuTcd  OH  the  nth  November 
£lhe1nSw-  1 805  was  condemned  in  the.Vice- Admiralty  Court 

S^*^*^crf"af"  of  JizwiJ/V^ar,  as  prize  to  His  Majefty's  fchooner  P/i&^ 
fiErted  joint  cap*  pix  the  ^^d  December  following.  On  the  17th  Janu^^ 
c^em^tion,  ^ry  1806  an  allegation  was  given  in  that  court  on  be- 
^\SnV  half  of  His  Majefty's  brig  Qoelan,  pleading  the  faft  of 
"8  ^^  ^«  her  being  in  fight  at  the  time  of  the  capture.  A  com» 
the  aa  of  miflion  iflued  for  examining  witnefles  on  the  part  of 
^pa7"«nt*<rf5i  the  aSual  and  afTerted  joint  captor,  and  on  rehearing 
^b^A^c^  the  claim  of  the  GoeUn  was  admitted,  from  which 
^«™^««-  decree  the  jtSual  captor,  Lieutenant  JMTDonald^ 
as  to  the  £ia  of  appealed. 

§^t  u  the  time 
efcs^ure. 

^inrftiie  Arnold  for  the  ReJpendent.^The  objeflions  mado 

taptor  rej«ae4.*  to  the  claim  of  the  brig  Goelan  are  firft,  that  the  hSt 
of  her  being  in  fight  zx  the  time  of  the  capture  is  not 
t'iearly  proved ;  and  fecondly,  upon  a  point  of  law 
which  is  dedudble  from  the  aft  of  the  45th  Geo.  3. 
Jntituled,  **  An  aft  for  the  encouragement  of  feamen, 
•*  and  for  the  better  and  more  effedually  manning  His 
•*  Majefty's  navy  during  the  prefent  war,*'  dated  the 
a7th  of  June  1805,  which  eiiafts  in  the  forty-feventh 
feOion,  "  That  no  claim  on.behalf  of  any  affefted  joint 
<<  captor  fhall  be  admitted  before  condemnation,  imlefs 
•*  fecurity  be  given,  at  the  time  of  entering  the  fame, 
'^  that  the  party  fhall  contribute  to  the  aftual  captor  hs 
*^  proportion  of  all  expence  that  fiiall  attend  the  obtain* 
^^  ing  the  adjudication,  as  well  in  die  firft  infiance  as 
^  upon  the  appeal  j  and  likewife  his  proportion  of  all 

8  ^'Qoik 
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**  cofts  and  damages  that  may  be  awarded  againft  the       Th»      ' 
"  aaualcs^or^  on  account  of  the  feizure  and  deten- sicNoildtiB* 
«*  tion ;  and  after  final  condemnation,  no  allegation,    ^*"'°'^'^** 
*^  fetting  forth  fuch  afferted  intereft,  fhall  be  admitted,  A&r.a9^x8x% 
**  unlefs  the  party  (hall  have  previoufly  paid  his  pro- 
**  portion  of  all  fuch  expences  as  fhallhave  attended 
**  the  obtaining  fuch  final  condemnation ;  and  unleis 
•*  he  fhall  have  fhewn  fufficient  caufe  to  the  Court, 
**  why  fuch  claim  was  not  afferted  at  or  before  the 
"  return  of  the  monition.'* 

On  tliis  latter  cladfe  of  the  feftion  the  objeftion  in 
point  of  law  is  intended  to  be  rajfed,  inafinuch  as  the 
requifition3  of  the  ftatute  haVb  not  nor  in  fad  could 
Hot  from  particular  circumftances  be  complied  witlu 
tJpbn  this  part  of  the  cafe  it  is  only  neceffary  to  flate, 
that  the  proper  place  and  time  for  the  adtual  captor  to 
have  availed  himfelf  of  this  objeftion  would  have  beea 
in  the  court  below,  when  the  allegation  of  Captain 
4yfcotigh  as  joint  captor  was  there  filed ;  if  even  then 
he  might  have  availed  himfelf  of  this  aft,  the  Ipirit 
of  which,  from  its  title,  appears  not  to  have  in  con* 
templatioh  to  increafe  the  difficulties  which  joint 
captors  often  labour  under  from  the  contrivances 
pf  interested  perfons  or  the  unavoidable  accidents  detr 
pendent  on  nautical  tran&dtions.  Many  circura* 
fiances  infeparable  from  the  nature  pf  a  naval  life, 
where  parties  muft  neceffarily  be  fubjeS  to  the  com- 
piand  of  fuperiors,  whofe  duty  it  often  is  to  prefcribe  to 
particular  officers  a  line  of  duty  or  courfe  of  voyage 
from  which  they  may  not  deviate,  might  render  it 
impoffible  to  comply  in  all  cafes  of  joint  capture  with 
the  provifions  of  this  ad;  but  the  fame  fpirit  which 
didated  the  aft  would  naturally  induce  a  prize  court 
to  make  an  exception  in  favour  of  a  ^l«iim  which  had 

only 
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The  only  been,  protraded  or  deferred  beyond  the  ufual 
fiGNORl'dlios  ^"^^  ^y  f^^^  unavoidable  drcumftances.  On  the 
Dolores,  qucftion  of  fight  therefore  this  cafe  will  moft  probably 
jfcfor.aothagio-  ^^  bedded..  A  variety  of  evidence  is  adduced  in  the 
papers  of  this  caufe  to  prove  and  difprove  the  fad* 
The  depofition  of  the  maftor  of  the  prize,  and  alfo  of 
the  mate,  dates  Amply,  ih^  was  captured  off  Savannah 
La  Mania  m  Jamaica^  by  the  fchooner  Pike^  Lieute- 
nant McDonald  commander,  no  other  veffel*  of  war 
being  in  fight  at  the  time  of  the  capture.  The  reafon 
of  this  miftake  will  appear  from  examining  the  evidence 
of  the  other  more  drcumftantial  witneffes.  Of  thofe  for 
the  joint  captor,  Cbafman  avers  he  was  prize  mafter  of 
the  Citizen  J  wliich,  failed  under  convoy  of  the  Goelan 
on  the  day'of  the  capture,  faw  the  Pike  and  two  other 
fchooners  from  one  to  five  o'clock  in  the  afternoon  ; 
the  Pike  when  firft  feen  was  about  four  miles  diftant, 
and  clofe  in  fliore ;  the  Goelan  nearly  four  leagues ; 
the  two  other  fchooners  running  down  before  the 
wind.  At  four  or  five  feveral  guns  were  fired  by  one 
of  the  three  fchooners.  At  this  time  the  Goelan  had 
hoifled  American  colours,  and  he  was  ordered  by 
Captain  4yfcough  to  do  the  fame,  for^the  purpofe  of 
deceiving  the  Pike^  which  the  captain  told  him  he 
fuppofed  to  be  an  enemy..  The  fchooner  that  fired 
the  guns  hoifted  a  blue  Englijh  enjign  in  the  afternoon. 
This  evidence  is  corroborated  in  every  particular  by 
the  mate  of  the  Citizen^  who  adds,  that  he  faw  the 
Pike  make  the  capture,  previous  to  which  Captain 
Ayfcough  had  warned  the  Citizen  to  keep  clear  of  the 
Pike^  and  immediately  went  in  purfuit  of  her.  A 
faildr  on  board  the  prize  depofes,  he  faw  at  the  time 
of  the  capture  a  brig  which  he  believes  to  be  the 
Goelan^  about  two  leagues  to  leeward ;  there  was  a 
fliip  to  windward,  and  the  fchooner  P\ke  between 

both} 
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both';  the  ihip  Handing  in  fhore^  the  brig  and  other        The 
fchooner  {landing  off.     The  brig's  intention,  he  thinks  sicNORl^dl  lot 
by  her  manoeuvres,  was  to  cut  off  the  fchooner,  and     ^°''°'^"' 
the  commander  of  the  Pike^  after  boarding  the  prize,  Mar,29th,i^i%. 
faid  in  broken  Spanijh  the  brig  was  a  companion  of 
his.     In  this  ftatement  he  is  borne  out  by  the  evidence 
of  two  other  Spanijh  failors,  who  add,  that  in  an  hour 
and  halPs  failing  they  mufi  have  been  alongfide  the 
brig,  and  have  been  captured  by  her  thinking  her  to 
be  an  American.     The  Piki^s  commander  faid,  on 
taking  poffeiSon  of  the  prize,  had  (he  efcaped  him 
flie  mud  have  been  captured  by  the  brig  to  leeward  his 
companion.     The  other  wimeffes  for  the  a£hial  captor, 
four  in  number,  and  all  failors  on  board  the  prize,  . 
principally  confine  their  evidence  as  to  the  circum* 
ftance  of  the  Pik^s  bearing  a  red  enftgn  at  her  main 
peak,  and  aver  they  were  only  apprehanfive  of  the 
Pik^s  capturing  them;  one  however  admits  there 
were  apprehenfions  entertained  of  the  ihip  to  wind- 
ward.    Upon  the  pofitive  evidence,  therefore,  of  five 
witneffes  examined  in  behalf  of  the  joint  captor,  and 
the  admiilions  of  the  evidence  on  the  oppofite  fide, 
there  can  be  little  doubt  the  brig  alluded  to  was  the 
Goelan^  and  in  fight  at  the  time  of  capture,  and  hence 
entitled  to  fhare. 

Garrr,  fame  ftde^  was  requefted  by   the  Court  to 
referve  his  obfervations  for  the  reply. 

Adams  and  Stephen  for  the  Appellant. — In,  appearing 
for  the  aftual  captor,  we  muft  in  point  of  law  derive 
confiderable  advantage  from  that  fituation.  If  our 
witneffes  were  merely  negative,  as  has  been  ftated,  it 
would  only  be  then  that  fort  of  evidence  which  the 
nature  of  our  cafe  udll  generajly  admit  of.  We  are 
7  not 
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Thm  not  bound  to  eftablifh  a  cafe ;  this  is  the  duty  of  th« 
9koNoi[I*dt  los  counfel  for  the  aflerted  joint  captor ;  it  remains  for  us 
^^''^*'''  to  difprove  it  if  eftablifhed ;  if  not,  it  falls  by  its  own 
Mar.29±yi$io.  infufficiency  to  the  ground.  The  onusprobandi  altoge- 
ther lies  on  the  claimant.  It  does  not  fignify  whether 
his  claim  is  rebutted  by  direft  or  negative  evidence.  The 
ftrength  of  the  adual  captor's  cafe  is  drawn  from  the 
weaknefs  of  the  others ;  and  if  the  refpondent  do  not 
prove  that  the  fight  was  evident  and  certain,  there  is  an 
end  of  his  cafe  altogether.  It  was  prefumed  that  in 
the  aft  of  parliament  quoted  there  was  a  fubftantive 
ground  for  excluding  the  refpondent  from  availing 
himfelf  of  even  a  much  ftronger  cafe  than  that  now 
brfore  the  Court.  But  upon  this  part  of  our  cafe  the 
Court  being  of  a  different  opinion,  it  becomes  necef- 
fary  to  compare  the  conflifting  evidence  adduced  by 
the  parties,  and  decide  upon  the  queftion  of  faft.  In 
examining  the  evidence  as  to  the  fafl:,  a  difclofure 
takes  place  from  the  pofitive  teftimony  of  all  who  pre- 
tend to  fee  the  brig  at  the  time  of  the  chace,  which 
gives  rife  to  another  queftion  in  point  of  law ;  for  this 
veffel,  all  fay,  hdA  American  colours  flying  at  the  time, 
and  was  taken  by  thefe  witneffes  on  board  the  prize 
'  for  an  American  veffel.  No  intimidation  therefore  was 
given  to  the  foe.  Can  therefore  the  claimant  avail 
himfelf  of  the  fad  of  fight,  if  even  eftabliflied,  when 
he  appears  not  to  have  contributed  that  afliftance  to 
I  the  aftual  captor  which  forms  one  ftriking  feature  in 
the  principle  of  law  refpeding  fight,  upon  which  a 
joint  captor  is  entitled  to  fhare  ?  Leaving  therefore 
this  queftion  to  the  determination  of  the  Court,  upon 
the  fa6t  of  fight  it  is  pbvious  that  the  counfel  have 
rather  endeavoured  to  reafon  inferentially  that  the 
Goelan  muft  have  been  the  brig  mentioned,  and  muft 

have 
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have  been  in  fight  from  her  fituation,  than  proved  hj  The 
|)ofitive  evidence  that  Ihe  aftually  was  fo.  Scores^  mate  s,cwo»I'd^  bf 
of  the  Citizen^  admits  his  diftance  from  the  Goelan  was  ^°^^^"' 
twelve  miles,  yet  fpeaks  of  having  been  warned  by  her  jkfiir.»9Um«ia 
to  avoid  the  fchooner  which  proved  to  be  the  P/y^^,  which 
veiTel  at  the  time  had,  he  erroneoufly  ftates,  a  blue  flag 
flying  during  the  chace*  Is  it  pofHble  a  communica* 
tion  of  the  danger'which  Captain  Ay f cough  apprehended 
from  the  P/i^s  being  fo  near  the  Citizen^  could  take 
place  at  the  diftance  of  fo  many  miles  ?  Would  it  have 
been  confiftent  with  his  duty,  having  then  the  charge  of 
the  trade,  to  permit  an  enemy  to  chafe  a  veflel  in  fight, 
and  yet  continue  a  diftant  courfe,  leaving  the  Citizen  in 
a  fituation  of  very  great  peril  ? '  Captain  Ajfcougb^  in  hi9 
anfwers  to  the  allegation  of  Lieutenant  W  Donald^  fays 
the  very  reverfe ;  ftating,  he  few  the  capture  made, 
but  was  not  then  certain  whether  the  captor  was  the 
Pike  or  His  MajS^^s  fchooner  Barracania^  both  thefe 
fchooners  being  fo  very  like  as  not  to  be  diftinguifh* 
able  at  any  diKhnce.  The  foor  feilors  on  board  the 
prize  fay  the  Pike^^  flag  was  red.  In  each  part  of  hig 
teftimony  Scores  is  difcredited  by  pofitive  evidence  or 
the  impoflibility  of  the  occurrence  to  which  he  pofi« 
tively  fwears.  All  the  witnefies  who  fpeak  of  the 
Pik^s  bearing  fay,  the  capture  ^as  made  clofe  in 
ihore,  and  to  the  eaftward  of  a  high  point  of  land^ 
projeding  into  the  fea  a  confiderable  diftance,  called 
Pedro  Bltffj  over  which  no  veflel  on  one  fide  could 
fee  a  veflel  on  the  other.  The  courfe  of  the  Goelan 
was  to  the  weftward  of  this  point,  far  to  leeward* 
Under  thefe  circumftances  it  is  too  much  to  infer, 
becaufe  the  Goelan  was  vrithin  feeing  diftance,  that 
flie  therefore  had  fight ;  for  the  intervention  of  this 
or  different  other  head  lands  which  are  upon  that 

coaft 
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Tb«         coaft  would  have  prevented  ihips  purfuing  fuch  dif* 
tiGNORAdeiof  ferent  courfes  from  having  any  fight  whatever  of  each 
^°^°*"'     other,  and  the  probabUity  is,  that  the  nearer  fuch 
jMar.a9ih,iSio^  vefTels  were,  the  lefs  chance  there  would  be  of  their 
obtaining  a  mutual  view.     By  referring  to  the  chart 
it  mufl:  be  admitted  that  veflels  fimilarly  fituated  as  the 
Pike  and  Goelan  are  defcribed  at  the  time  of  capture, 
could  not  have  been  in  fight  of  each  other,  but  were 
intercepted  by  the  intervention  of  the  head*land  at  the 
commencement  even  of  the  chace.    Here  it  is  necef- 
fary  to  obferve  upon  the  manner  in  which  this  claim 
came  to  be  interpofed,  which  is  not  a  little  extraor« 
dinary •     The  capture  was  made  on  the  1 1  th  November. 
The  24th  the  refpondent  arrived  in  Blue  Fields  bay, 
where  he  continued  three  days;  but,  as  he  ftates^ 
employed  fo  adively  in  watering  and  refitting^  that 
Botwithftandmg  his  alleged  knowledge  of  the  capture, 
and  having  an  intereft  in  her  condemnation,  he  could 
not  fpare  time  enough  to  fend  in  his  claim,  though 
within  a  (hort  diftance  of  Kingston^    He  was  then 
ignorant  which  of  the  Ichooners  had  made  the  cap- 
ture,  but  being  foon  after  acquainted  through   the 
newfpapers,  that  it  was  thePii^^  had  captured  the  prize, 
and  falling  in  with  her  on  the  6th  December^  he  went 
on  board  lier  to  afcertain  from  the  appellant  whe- 
ther he  would  admit  his  claim,  alleging  his  having 
been  in  fight  at  the  time,  which  being  denied,  he 
tequefted  to  infpeft  the  Pike*s  log,  to  fee  whether  any 
entry  had  been  made  that  day  of  the  Geelan  being  in 
fight.     The  allegation  of  the  appellant  more  fully 
details  the  tranfadion,  adding,  that  when  no  fuch 
entry  was  found  in  the  log,  the  refpondent  interro- 
gated feveral  of  the  Pike's  crew  refpeding  the  appear- 
ance of  the  Goelan  during  the  chace,  which  they  feve* 

rally 
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fatly  denied.    The  appellant  requeued  leave  to  go        Th* 
vndk  him  on  board  the  Goelan  and  examine  his  logs,  sioMonAd^iof. 

which  was  done,  and  no  entry  appeared  of  any  guns !".^!!l, 

li^ying  been  fired  by  any  flilp  in  fight  that  day,  MaT.%^^^Q'. 
(although  jfiac  had  been  fired  for  the  pui-pofe  of  bring- 
ing the  prize  to,)  nor  was  there  any  entry  refpeding 
the  captUi^e  in  queition  in  the  log  of  the  Goelan.  la 
ezanuning  the  log  of  the  Pike  the  refpondent  difplays 
9,  confidence  in  the  regularity  and  precision  of  the  evi** 
dence  which  hp  niight  extrad  from  it ;  the  deficiency 
pf  fixch  evidence  is  ther^ore  to  be  taken  moft  deci« 
fivdy  againft  hijD,  aiid  ^  the  cafe  for  the  afferted  joint 
captot  is  incomplete,  the  appellant  is  folely  entitled  to 
the  prize  in  qu^on. 

Carr^  in  reply^  objefted,  that  the  allegation  of 
the  appellant  had  been  adduced  as  proof  generally, 
whereas  in  the  former  adjudication  two  articles  only, 
out  of  feveral,  had  been  admitted,  and  that  for  th« 
purpofe  of  obtaining  the  anfwers  of  the  refpondent 
thereto.  Thefe  referred  merely  to  his  being  at 
anchor  in  Bltuf  Fields  bay,  and  having  made  en- 
quiries on  board  the  Pike.  Taking  even  the  log  as 
evidence,  it  did  not  appear  that  the  Bhrff'  intervened 
between  thefe  veffels.  Not  one  of  the  appellant** 
witneffes  fay,  that  any  interruption  was  occafioned  by 
the  intervention  of  this  head-land,  though  the  whole 
of  this  cafe  feemed  to  reft  upon  that  fed's  being  efbu- 
bliflied.  The  witneffes  on  board  the  Citizen  fpoke 
decidedly  9s  to  thefe  different  veffels  being  all  feen  by 
her  and  within  feeing  diftance  of  each  other.  The 
Spanijh  feilors  oa  board  the  prize  mentioned  a  brig  in 
fight.  Thefe  being  difinterefted  perfons,  much  reliance 
Blight  be  repofed  upon  their  teftimony ;  fuch  at  leait  was 

Vouh  T  the 
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The         the  ufual  praftke  of  prize  coarts.    And  from  the  body 

Nostra  r«ji-ir/^  1 

sicNORA  deios  ot  evidence  before  the  Court,  he  confidered  his  party 
^'^''°^"'      could  have  no  hcfitatien  in  reftjng  the  whole  ftrength 
Mar.zftiiyitio.  of  his  cafe  on  the  Goelan*s  being  the  brig  fo'  repeatedly 
alluded  to  by  moll  of  the  witneffes  on  either  fide. 

JUD.GM^NT, 

The  Court  pronounced  for  the  appeal,  declared 
that  the  refpondent  had  failed  in  fubftantiating  his 
claim  as  joint  captor,  and  condemned  the  veflel  as 
prize  to  the  Pike ;  but  direfted  the  refpondent's  ex- 
pences  in  both  courts  to  be  paid  out  of  the  proceeds* 


Ar«vi9th,i8xo. .  PATAPSCO,  Haljl  Mafter. 


Nationalchantc- 
ter  of  che  fettle- 


npHIS  was  a  leading  cafe  of  feveral  American  veflels 


hienti  of  the  lOe  engaged  in  the  fame  trade.     The  Fatapfco  failed 


thatof!2?atavta   ffom  Baltimore  to  Baiavia  in  the.ifland  of  Java^ 
^'^!^^s  rf  where  flie  procured  a  cargo  of  fugar,  arrack,  ..candy, 
•  mae tkh^rfc*  ^^  rattans,   with  which  fhe  cleared   out  for  Bal-  ' 

.  fcttiements  on     timore^  intending  to  touch  at  the  Ifle  of  France  for  i 

their  being  of  a    refrefliments.    On  the  part  of  the  captors  it  was  argued,  i 

w'J^reTwh^ein  that  from  the  nature  of  the  return  cargo,  which  was  | 

n"tt^wcrenot  Peculiarly  adapted  for  the  Ifle  of  France^  and  from  j 

pcnnittcd  to       other  circumftances  difclofed  in  evidence,  her  a£tual  i 

ponouncedtohc  defliuation  was  for  that  iiland,  where  it  was  intended  i 

!;^^S'^^'*^  t?  difpofe  of  this  cargo,  and  confequently  the  afferted 
^7n^'^^^  deftination  was  falfe.  A  queftion  neceflisurily  arofe  as 
to  bli  .ng  as  ^  to  the  legality  of  a  neutral  trade  to  and  from  thefe  I 
^  coiuLbSh^*  ports,  and  the  national  charafler  of  the  fettlements  of 
Sd^he^"  Batavia  and  the  l{[eoi  France,  which  forms  the  prin- 
maining  finUar    ^jp^  p^jt  of  the  fubfequeut  argument. 
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The  King^s  Advocate  for  the  Captor.— The  nature        Th* 
of  the  trade  in  which  this  veffel  was  engaged  at  the  _tm!Zl 


timeof  the  capture  is  highly  obje£Honable,  inaimuch  Ma^ir^iif. 
as  die  primary  objed  of  the  neutral  appears  to  have 
been  to  aflift  the  trade  of  a  Dutch  fettlemeAt  by  ex- 
porting from  thence  its  ftaple  commodities ;  its  fecon- 
tfary,  the  importation  of'thtfe  commodities  into  & 
colony  of  the  enemy.  The  fa6is  of  the  Cafe  are  ftrong, 
and  require  little  comment*  The  Patap/co  jfailed  under 
American  colour^  from  Baltimore  with  iron,  provifions, 
and  dry  goods,  for  Batdvia  in  the  ifland  of  Java^ 
from  whente  Ihe  took  in  return  arrack,  fugar,  fugar 
candy,  and  rattans,  With  19,700  Spanijh  doUatS,  with 
which  the  veffel  was  proceeding  nominally  for  Baltic 
more^  but  in  h&  for  the  Ifle  of  France j  and  was  cap* 
tured  in  the  attempt  to  enter  that  ifland  about  four 
leagued  diftant  from  the  port  on  the  ift  of  Anguji 
1 805.  Proceedings  were  inftituted  agaiilft  the  veffel 
in  the  vice*admir?ilty  court  at  Columbo  in  Ceylon^  where 
(he  was  condemned  as  carrying  on  an  illicit  trade  be- 
tween Batavia^  a  colony  of  the  Batavian  government^ 
aild  the  Ifle  of  France^  a  colony  of  the  French  govern- 
ment  in  alliance  with  the  Batavian  government  {a). 

Ill 


(0)  Extraft  from  tibe  printed  cafe  of  the  refpondents. 

«*  'The  learned  Judge  of  the  coiirt  below,  in  delivering  his  fen- 
tencc,  obferved  (among  other  things)  as  follows: 

^  ConQdering  that  the  reafons  which  the  captured  give  for 
deviating  into  the  Ifle  of  France  cannot  be  the  true  ones ;  that  the 
excuCe  fet  up  bj  theih  is  the  excufe  which  evei^  Amencan  flup 
tliat  ought  not  to^o  into  the  tile  of  France  makes  for  deviatn^ 
ibto  that  ifland*  if  detained  by  His  Majefty^s  cruizers ;  and  that 
t  ami  bound  to  condder,  with  the  greateft  caution,  all  excufes  of 
tlul  fojTt^  which  are  made  by  a  neutral  after  being  caught  10  tht 
.       Ta  tcry 
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The        In  the  depofitions.of  the  witneffes  on  board  the  prize 
ATAPsco^   various  inconfiftencies  are  difcoverable,  which  in  then^ 


Majiifth^itio,  ielves  are  calculated  to  excite  fufpicioQs  of  illegal  intefi* 


very»«&  of  deviating  into  an  enemy's  port,  I  can  have  Uttie  heiita^ 
tion  in  coming  to  the  conclufion,  that  the  excufe  made  by   the 
jimencany  for  going  into  the  Ifle  of  France^  is  a  mere  pretexts 
The  circumflance  of  this  (hip  being  found  going  into  the  Ifle  of 
France^  although  every  paper  on  board  of  her  pointed  to  Baltimore 
only ;  the  erafure  of  the  entry  about  the  pafienger  for  the  Ifle  of 
France^  although  he  was  on  board  at  the  time  ihe  was  detained  ; 
and  the  erafore  of  the  entry  wluch  had  been  originally  made  in  the 
log-book  of  a  deftination  to  the  Ifle  of  France^  although  it  is  evi- 
dent it  had  always  been  her  intention  to  go  to  the  Ifle  oi  France^ 
lead'  me  to  infer  that  the  captain  thought  it  necei&iry  to  coitoeal 
his  intention  of  going  into  that  port,  li^nowmg  ti|at  the  puipofir 
for  which  he  was  going  in  was  not  a  lawful  one  in  lime  of  war,^ 
that  purpofe,  I  think,  is  fufficiently  explained  by  the  nature-of  the 
eargo,  which  confifts  of  rattans^  arrack,  loaf  fugar,  fugar  candy, 
and  19,700  Spamjh  dollars^  all  articles  which  are  declared  by  per- 
fons  converfant  in  trade  to  be  very  welt  fiiited  for  the  market  of 
^e  Ifle  of  Franccy  though  by  no  means  tp  .^at  of  America^  af 
appears  by  the  inftru£iion  of  the  owner  of  the  fliip  \  it  feems  there- 
fore to  me  the  natural  concluflon  to  b^  drawn,  that  the  captain  of 
this  fliip,  having  failed  in  procuring  at  Baiavla  a  cargo  fit  for  the 
jimerican  market,  had  taken  on  board  at  Batavla  one  fit  for  that 
of  the  Ifle  of  France^  intending  to  fell  it  there,  and  there  again  to 
purchafe,  with  proceeds  arifing  from  the  fale  of  it,  and  with  the 
Spanl/b  dollars  which  he  had  on  bo«rd,  fueh  produce  of  the  Ifle  of 
France  as  would  make  a  fuitable  cargo  for  America.     Upon  thefe 
grounds,  therefore,  I  come  to  the  conclufion,  that  the  captain  was 
proceeding  from  Batavla  to  the  Ifle  of  France  with  a  cargo,  the 
produce  of  the  former  place,  for  the  purpofe  of  felling  it  at  the 
latter  place,  and  there  purchafing  a  eargo,  the  produce  of  the 
Ifle  of  Franccy  adapted  to  the  American  market,  which  I  con- 
teive  to  be  carrying  on  a  trade  between  the  c(^ony  of  one  enemy 
)uid  that  of  another  enemy,  which  leads  me  to  the  third  head  ;— If 
fufth  a  trade  contrary  to  the  general  law  of  nations  i 
\,  '  ^  Althougk 
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tkn  OH  thfe  part  of  the  mafter,  and  fraudulent  conceal-        The 
ment  in  the  correfpondence  between  hun  and  the      atafsco. 
owner^  refpeding  the  a£hial  deilination  of  this  veflel  Mayi^th^tZio. 
on  the  return  voyage.    The  mafter  fwears  the  ftup's 
courfe  was  at  aU  times  direfked  to  Baltimore j  for  which 
port  Ihe  cleared  out  on  the  loth  Jufyj  until  the  17th 
or  18th  of  the  fame  month,  when  finding  the  fhip 
was  leaky,  in  bad  weather,  fevetal  of  the  fhip's  com- 
pany in  a  fickly  ftate,  and  apprehending  he  ihould  be 
in  want  of  water  and  provifions  to  profiecute  his  voyage^ 
he  determined  to  go  to  the  lile  of  France.     After  this 
determination  he  continued  to  fteer  without  deviatioQ 
for  that  ifland  until  the  moment  of  capture. 

The  outward  cargo  was  configned  to  the  mafter,  as 
appears  by  invoice;  and  both  outward  and  return 
cargo  are  defcribed  as  the  property  of  an  American 
merchant.  The  mafter  ftates  there  was  no  pafTenger 
on  board  the  fhip.  There  are,  however,  two  entries 
in  the  log  of  this  veflfel  which  difprove  the  teflimony 
of  the  mafter  refpe£ting  this  fa£l,  and  alfo  his  alleged 
intention  to  return  to  Baltimore.  The  firft  of  thefe 
entries  is,  "  Mr.  QL  F.  Lepontouin  came  on  board  for 

"  Although  my  predccefTor,  Sir  Edmund  Carrington,  has  already- 
declared  it,  in  the  cafe  of  the  Penman^  to  be  l^is  opinion,  that  fuch 
a  trade  is  contrary  to  the  rule  laid  down  by  the  general  law  of 
nations,  I  (hall  neverthelefs  feel  it  to  be  my  duty  to  confider  this 
point  a  little  more  in  detail  than  he  did,  for  the  purpofe  of  bringing 
before  the  Lords  of  appeal,  in  the  event  of  my  judgment  in  this 
cafe  being  appealed  from,  the  various  documents  which  are  necef* 
fary  to  enable  their  Lordfliips  to  form  a  conclufive  opinion  on  the 
mod  important  queftion  of  prize  law  that  has  ever  been  agitated 
in  the  Eqfi  Indies. 

*<  In  order  to  enable  me  to  decide  this  queftbu^  I  (hall  confider 
feparately  all  the  Dutch  and  all  the  French  colonial  regulations  on 
this  fubje£^,  which  are  applicable  to  Batavia  and  to  .the  lile  of 
franco'' 

T  3  "his 
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TU        ««  his  paflage  to  the  Ifle  of  France^*    The  fecond  ap*. 
pears  to  have  been  made  after  the  fliip  had  left  the 


Mujfi'jfxh.iZiq,  road  of  Batavia  and  proceeded  to  fea ;  **  Ship  Patapfc9 
^*  from  Batavia  towards  the  Ifle  of  France'^*  Thefe 
three  laft  words  have  been  attempted  to  be  erafed,  the 
pen  has  been  thrice  drawn  through  them,  and  the 
word  ^*  Baltimore^*  inferted  beneath  them.  Two  fuch 
entries  as  thefe  are  tolerably  ftrong  proof  that  the  ori. 
gihal  intention  of  the  mafter,  previous  to  fetting  fail 
from  Batavia^  was  for  the  Ifle  of  France^  and  by  the 
clumfy  contrivance  of  fubftituting  one  deftination  for 
another  after  he  had  commenced  the  voyage,  we  may 
fairly  infer  he  was  aware  the  avowal  of  his  intended 
voyage  to  the  French  colony  would  be  attended  with 
danger,  and  that  fuch  a  trade  was  illegal.  There  i^ 
therefore  upon  the  fafts  of  this  cafe  fufBcient  to  induce 
the  Court  to  pronounce  a  fentence  confirming  the  con* 
demnation  of  this  veflel,  independent  altogether  of 
thequeftioiiofthe  defcription  or  national  and  relative 
charafter  of  the  ports  between  which  this  trade  was 
attempted  to  be  carried  on.  For,  in  the  cafes  of  the 
(a)Paiman,  '^Penman  (a\  and  Amjlerdam  Packet  {b\  where  the 
f-cf  TO^^ol  nature  of  the  trade  was  nearly  the  fame,  without  any 
(•;>  Am/terdam  reference  to  the  national  charafter  of  thefe  ports,  your 
Lorfs?/o~f '  Lordfhips  lately  decided  upon  the  fraudulent  circum, 
la,  ^?*7..  {lances  and  the  want  of  integrity  difclofed  in  thq  ihip's 
papers  and  examinations,  and  proceeded  to  condanna- 
tion  upon  that  ground  alone.  The  fame  concealment, 
equivocation,  fraud,  and  infmcerity,  chajrafterife  th^ 
prefent  cafe>  apid  muft  therefore  leacj  to,  a  fimilai^ 
adjudication. 

Upon  the  national  charafter  or  relation  in  which  die 
ports  of  Batavia  and  the  Ifle  oi  France  may  be  fuppofed 
(9  ftand  to  the  refpeftive  ftatcs  of  which  they  ^lay  be 

^onfidere^ 
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confidered  a  part^  this  Court  has  never  yet  come  to         The 
any  dedfion ;  when  the  queftion  might  be  confidered 


to  be  in  fome  meafure  before  the  Court,  by  the  argu«  Moyi^yiiiQ 
ments  of  counfely  in  a  late  inftance,  your  Lordihips 
were  notwithftanding  fadsfied  with  an  inveftigadon  of 
hSts^  and  founded  your  decifion  upon  thofe  fads. 
Indeed  it  appears  to  be  admitted  by  ail,  that  the  nature 
of  thefe  fetdements  has  never  yet  been  afcertained  by 
any  judicial  determinations  upon ,  the  fubjed  in  the 
various  courts  of  judicature  eflablifhed  in  this  country 
for  the  inveftigadon  of  civil  or  nadonnl  rights.  In  the 
abfence  of  all  authority,  therefore,  the  moft  cautious 
refervation  upon  this  fubjeft  has  diftinguifhed  the 
Ceurt  and  Counfel  wherever  the  queftion  of  national 
•hara^er  might  by  poftibility  have  been  raifed.  In  an 
enquiry  of  fuch  ferious  importance  to  the  mercantile 
world  in  general,  it  will  be  the  duty  of  the  Court  to 
examine  with  more  than  ordinary  ftridnefs  into  the 
nature  of  the  connexion  fubfiftin^  between  thefe  fetde- 
ments and  the  European  powers  to  whofe  dominion 
they  are  fubjed,  and  into  the  hiftory  of  their  primary 
eftabliihment  and  fubfequent  advancement  as  ftrid 
and  clofe  fettlements  fubjed  to  colonial  reftriftions  in 
trade,  and  regulated  by  an  exclufive  fyftem  of  policy 
with  refpeft  to  other  nations.  How  for  the  neceffities 
of  war  may  have  conftrained  thefe  places  to  relax  thai 
fyftem  on  their  own  account  will  be  perfedly  immate- 
ral  in  the  prefcjit  enquiry*  And  it  will  therefore  be 
attended  with  leaft  inconvenience  to  confider  thefe 
ports  as  in  the  fituation  in  which  they  were  in  the  year 
1793,  or  at  the  commencement  of  the  prefentwar. 
A  very  concife  view  of  the  laws  enadled  by  France 
with  reference  to  the  Ifle  of  France  will  be  fufficient  to 
eftabliih  the  pofition  advanced.  In  the  year  1654 
during  the  reigu  of  Lms  the  XlVth  the  iiland  was 

T4  taken 
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T!*         taken  pofTeilicm  of  by  a  fmall  colony  from  the  Fremb 
PATAP900.     fg^^igjjj^^g  Qf  Mddagafcarj  of  ^vhich  M,  Falcourt  wis 


Miyi^,i%io,  then  governor^  The  general  chara£ker  given  to  ibis 
eftablifhment  fubfequently  was  diat  of  a  clofe  and 
colonial  nature.  The  charter  granted  to  the  French 
company  trading  to  the  Eaft,  exclusively  veiled  in  that 
'  company  the  trade  thither,  and  made'  it  penal  in  others 
to  trade  beyond  the  Cape  of  Goid  Hope.  And  it  id 
ftated  by  political  authorities  of  diftinftion,  and  amongft 
bthvirs  Mr.  Peucbet,  a  member  of  the  InfiituUj  fof 
the  information  of  the  French  government,  that  thfefe 
regulations  had  been  feleded  and  taken  from  a  fimilar 
charter  granted  to  the  Englijh  company  trading  tothfc 
Eaft :  A  circumftance  which  will  fufficiently  illuftrat^ 
the  neceffarily  reftricted  nature,  of  its  commerce.  Af- 
fairs continued  in  this  ftate  until  the  year  1769,  when 
th^  French  company  was  diffolYed,and  that  trade  thrown 
lopen.  The  ifland  was  ceded  to  the  Frenth  crown,  and 
had  been  in  the  year  1764  refumed  by  an  arret  of  the 
French  government,  which  is  mentioned  in  the  hiftory 
of  the  regulations  of  the  Ifle  of  France.  It  thus  e^e« 
rienced  a  change  no  doubt  in  fome  refpeSs,  but  therfc 
\s  no  reafon  afforded  to  infer  this  fettlement  was  from 
^at  period  of  dme  excluded  from  (he  general  regulation 
9S  applied  to  their  oth^r  Indian  poffeflions ;  but  it  appears 
to  have  always  continued  as  a  colony  fubjeft  to  peculiar 
reftridions  in  its  trade.  In  the  year  1 787  we  find  it  afr 
ferted  by  fome  writers  that  Port  Low,  a  particular  port 
Jn  that  ifland,  is  made  a  free  port.  And  it  is  mentioned 
in  a  work  of  Mr.  Arnold  in  1 79  j ,  that  the  Ifle  of  Francb 
was  then  a  free  port  to  all  European  ihips  trading  td 
the  Eajt  Indies.  In  thus  tracing  the  hiflory  of  its  con- 
nexion with  the  mother  country,  it  muft  be  apparent 
that  nothing  has  been  fuppreiTed  either  in  the  way  of 
fa^  or  autlioriiy,  wJiich  can  throw  any  light  upon  th^ 

matter 
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matter  undet  inveftigadbn,  however  unfavouhibly  era,  tte 
feffi^  of  thefe  riiay  be  confidered  to  bear  upon  thd  ^^^^^^ 
pefitkm  contended  for  on  behalf  of  the  captois.  What  Ma^iftKiM^ 
degree  of  credit  fuch  authorities  deferve  will  be  a  fub* 
pQt  for  the  confideration  of  the  Court.  Thefe  laft 
mentioned  paifages  alone  feem  to  be  the  foundation  of 
the  contrary  pofition^  that  thelfle  of  France  has  been  for 
k  confiderable  time  a  free  port.  Upon  authorities  of 
this  defcriptioii  it  would  be  indeed  too  much  to  concede 
that  a  total  change  had  taken  place  in  the  original  con* 
ftitution  and  frame  of  this  fettlement,  efpedally  as  we 
itiay  colle£t  ftoni  a  maliifefto  or  declaration  by  the 
National  Convention  of  France^  publifhed  not  very 
many  years  fince,  evidently  with  reference  to  this  in 
common  with  other  colonial  eftabliOiments  of  France^ 
that  it  was  never  in  the  contemplation  of  the  French 
government  to  open  the  trade  to  thefe  places  to  fhipi 
or  fubjefls  of  other  ftates.  Every  interference  on  the 
part  of  other  nations  in  the  trade  between  the  colonies 
and  poiTeilions  of  France  and  the  mother  country  is 
interdided  tmder  pain  of  cbnfifcation  of  property^  ^d 
the  fevered  penalties  and  forfeitur^^.  This  famous 
French  navigation  aft  (ji)  of  the  2  ill  of  September  1793 

was 


{a)  Law  coDtainmg  navigiitioh  ad  of  the  twenty-firft  of  Siftemla\ 
one  thqufand  feven  hundred  and  ninety-three. 

Thfe  National  Coiivention,  after  having  heard  the  report  of  th6 
Committee  of  Public  Safety,  decrees, 

Artiole  I, — The  treaties  of  navigation  and  commerce  fubfifting 
between  France  and  the  powen  with  which  (he  is  at  peace  fliall  be 
executed  according  to  their  form  and  tenor,  without  any  change 
being  Ottde  therein  by  the  prefent  decree. 

II.— After  the  firft  of  Jtmuary  one  thoufand  feven  hundred  and 
|ttnety-four,  no  veiTel  fhall  be  reputed /WfVi^  fibt  have  any  right 
t«  tl)€  privileges  of  Funsh  veffds|  if  fte  has  ii6t  been  built  ik 

Frtt^ 
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n»        was  paffed  at  the  time  when  it  was  moft  natural  to 
^^^^     .^  fuppofe  that  if  any  liberality  of  principle  or  of  politics 


f^oj^iyth^iZio.  in  refped  of  other  dates,  could  have  been  avowed  con- 
fiftently  with   the  national  intereft,   there  were  the 

ftrongeft 


France  or  in  the  colonies  or  other  ppfleflions  of  France f  or  declared 
good  prize  taken  from  the  enemy,  or  confifcated  for  contravcn* 
tion  of  the  laws  of  the  republic,  if  (lie  does  not  entirely  belong  to 
Frenchmen^  and  if  the  officers  and  three-fourtlis  of  the  crew  are  not 
Frencbm 

III.*— No  foreign  commodities^  produfkions,  or  merchandize^ 
(hall  be  imported  into  France  from  the  colonies  and  pofleffions  of 
France^  unlefs  direfk  by  French  veffels,  or  belonging  to  ihc  iuha* 
bitants  of  the  country,  of  the  growth,  produce,  or  manufa^ure^ 
or  of  the  ufual  ports  of  fale  and  firft  exportation,  the  officers  and 
three-fourths  of  the  foreign  crews  being  of  the  country  whereof 
the  veflel  wears  the  flag,  the  whole  under  pain  of  confifcation  of 
the  fhips  and  cargo,  and  forfeiture  of  three  thoufand  livres  io 
SoRJoi  and  perfonal  imprifonment  on  the  part  of  the  owners, 
confignees,  and  agents  of  the  fhips  and  cargo,  captain,  and 
lieutenanL 

IV* — It  (hall  not  be  competent  to  foreign  vefTels  to  tranfport 
from  one  French  port  to  another  French  port  any  commoditieSt 
productions,  or  merchandize,  of  the  growth,  produce,  or  manu- 
facture of  France^  or  of  the  colonies  or  pofTedions  of  France^  under 
the  penalties  contained  in  Article  III. 

V. — The  tariff  of  the  national  cuftoms  (hall^  be  redrawn  and 
combined  with  the  navigation  act  and  the  decree  aboli(hing  th« 
cu&oms  bet^^ten  France  and  the  colonies. 

VI.— The  prelent  decree  fhali  be  forthwith  folemnly  promul* 
gated  in  all  the  commercial  ports  and  towns  of  the  republic,  and 
notified  by  theminiftcr  for  foreign  affairs  to  the  powers  with  which 
the  French  nation  is  at  peace. 


Folio  150,  J  13. 
Law  containing  provifions  rcktivc  to  the  act  of  navigation.     ^ 

27th  Vendenmre^  Year  II.        '  ' 

The  National  Convention,  after  having  heard  the  report  of  iti 
CommiffioncfsoftheCirflome,.  decrees  as  follows;  .:•*'* 

Article 
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ftrongeft  reafons  to  induce  fuch  an  avowal.    But  at        Th» 
this  very  moment,  it  is  remarkable,  the  Convention,      ^tamco. 


ipeaking  the  fenfe  of  the  country,  interdid  all  trade  ;tfbyxfti>.xS]^ 

to  thefe  places  except  in  French  bottoms,  or  thofe  of 

the  fettlements  themfelves.     Nothing  can  be  a  more 

fatisfeftory  proof  that  this  had  long  been  the  fyllera 

upon  which  France  had  always  afted  with  regard  to 

her  foreign  relations,  infomuch  fo,  that  even  when 

her  form  of  government  was  completely  changed,  and 

every  thing  elfe  which  bad  aifumed  the  appearance  of 

firmneis  and  (lability  had  been  overwhelmed  by  the 

fpirit  of  revolutionary  innovation ;  the  fame  jealoufy 

of  foreigners  and  reftridive  fpirit  of  monopoly  diftin- 

gui(hed  the  decrees  of  the  new  government.     From. 

comparing  the  ftate  of  this  ifland  with  that  of  the  Wefi 

Jndia  iflands,  it  mud    alfo  be  pronounced  to  be  a 

colony;  and  it  is  remarkable,  that  although  thofe 

iflands  were  opened  to  the  Americans^  they  never 

ceafed  to  be  confid^red  colonies  in  the  itri£teft  fenfe 

of  the  term, 

^    [By  thb  Court, 

Sir  Wm.  Scott. — That  permiffion  in  favour  cf 
Americans  was  confined  to  a  trade  in  certain  articles. 


Article  I-— Manufactured  Spapijh  or  £ngrt/b  wool,  raw  filk, 
gold  or  filver  fpecie,  cQchineal,  indigo,  gold  or  filvcr  jewels, 
whereof  the  materials  are  worth  at  leaft  three  times  the  price  of 
the  workmanihip  and  appendages,  are  not  comprehended  in  the 
prohibition  of  indire^  impojtation^  decreed  by  the  zA  of 
navigation. 

II. — In  time  of  war  French  or  neutral  veffels  may  inaport  indi- 
reftly  from  a  neutral  or  enemy's  port  the  produce  or  merchandize 
of  an  enemy's  country,  if  there  be  no  general  or  partial  prohibit 
tJQq  ofth?  prqduce  and  merchandTze  of  the  enemy's  country. 

»n4 
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t!R         Md  %as  fubjefk  to  feveral  reftridUoris.     To  fiippoit 
fhe  pofition  you  contend  for,  it  would  perhaps  be 


ti^i^enitUo.  neceffary  to  ftiew  that  the  fame  reftridtive  regulations 
wef  e  ftill  maintained  at  the  Ifle  of  France  after  the 
period  when  it  13  fuppofed  its  trade  was  opened  to 
foreign  veflels.] 

*i— — The  conditions  upon  which  this  perihiffion  to 
trade  to  the  Eaft  was  granted  to  America  by  France 
would  in  themfelves  be  a  ftrpng  ground  of  objedtion 
with  a  BHti/hccmt  of  prize  to  receive  any  claim  made  on 
the  part  of  Americam  engaged  in  fuch  a  trade,  Thefe 
Irapflied  conditions  are  to  be  colleded  from  the  writings 
oi  American  politicians.  In  the  year  1793,  apolitical 
Work  6f  fome  ability,  entitled  Camillusj  was  publiflied 
m  Amef-ica^  which  in  alluding  to  the  trade  carried  on 
by  Anwticam  to  the  Ifle  of  France  and  the  Ea^y  ob- 
ferves.  By  the  late  treaty  it  muft  be  acknowledged 
we  obtained  from  Holland  and  France  the  opening  of 
their  Ea^  Indian  trade,  and  this  becaufe  from  the  cri* 
tical  ftate  of  affairs  they  found  themfelves  unable  to 
carry  on  that  trade  any  longer.  From  the  confifeflion, 
tfherefore^  of  Afnericam  themfelves,  it  is  clear  this 
Court  cannot  receive  the  claim  of  thefe  parties  witfi 
any  degree  of  favour.  The  trade  in  which  they  have 
been  engaged  has  been  taken  up  when  it  was  no  longer 
|)ra£f  icable  for  the  enSmy  to  carry  it  on,  and  they  have 
diverted  themfelves  of  the  neutral  charafter  by  endea- 
vtnnilig  to  facilitate  the  trade  of  the  enemy.  A  tem- 
porary coh6eflion  or  permiflion  to  trade  with  thefe 
ports  during  a  period  of  war  cannot  for  a  meiment  be 
fuppofed  to  have  the  effedb  of  diveffing  them  of  their 
colonial  charader.  It  is  fair  to  conclude,  that  as  they 
were  iljdebted  to  the  exiftence  of  die  war  for  tMs  per% 

.  xniiSye 
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miffive  trade,  fo  at  its  conclufion  they  would  al£>  be        ne 
deprived  of  it  altogether,  and  the  trade  would  become    ^^''''"*^®* 


tis  reftrided  as  ever.  In  the  additional  appendix  of  Matfi^t^io, 
the  Liberty^  one  of  the  cafes  en  this  lift,  is  to  be  found 
a  comment  upon  the  French  navigation  ^Q;,  extraQ;fid 
from  the  writing  of  Mr.  Puchety  who  has  before  beeij 
mentioned  as  fpeaking  with  authority  upon  this  fiibje(3:| 
which  ftrongly  marks  th^  difpofitio^  of  the  Ffenfk 
goyenmient  to  be  mod  decidedly  averfe  to  change  the 
avQcieat  fyftem  reftriding  the  trade  of  neutrals  to  the 
colonies  or  dependencies  of  France  (ji).    In  fpeaking 

alfo 

(^)  Extrad  from  the  pa^pj^rs  of  the  Liherty^ 

We  think  ourfelves  ot)lige4  to  remind  the  owners  of  fhipt 
•f  the  regulations  of  the  a£t  of  navigation  now  in  force,  and  wh}^)^ 
is  of  the  greateft  importance  for  them  to  be  acquainted  with,  v\ 
^der  to  prevent  any  kind  of  error  in  the  equipment^  or  on  the 
arrival  of  their  (hips  in  the  ports  of  the  republic. 

This  is  not  the  place  to  examine  to  what  extent  an  a£i  of  naviga* 
lion  may  be  ufeful  to  the  commerce  of  France^  nor  if  that  wh^ch 
the  Convention  decreed  m  September  1793^  contains  every  defirable 
condition ;  our  objed  is  only  to  make  known  the  principal  article^ 
thofe  with  which  it  is  mod  important  for  the  owners  of  (hips  and 
merchants  to  be  acquainted. 

The  aft  of  navigation,  pafied  on  the  21ft  of  Septemh$r  1 79^9 
fike  all  laws  of  the  fame  kind,  has  two  objeds  in  view,  ift,  Tct 
prevent  the  importation  of  foreign  goods  and  merchandizes  in 
fliips  of  a  country  of  which  thefe  goods  are  not  the  growth. 
2d,.  To  prevent  all  foreign  (hipping  from  carrying  goods  from 
•ne  part  of  the  Repnbli<!  to  another^ 

The  firfl  of  thefe  regulations  is  contained  in  the  third  article  of 
the  ad  of  navigation.  It  prohibits  the  importation  into  Franct^ 
or  into  any  of  its  poffefBpns,  of  foreign  provifions,  productions* 
or  merchandize,  except  in  Fnneh  (hips,  or  in  (hips  belonging  to 
the  inhabitants  of  the  country  where  the  faid  provifions,  produc'- 
tioasi  pr  merchandize,  (hall  grow  or  have  been  manufactured,  or 
firom  the  ordinary  port  of  fale  and  firft  ei^portatiop,  and  the  o$« 
•(^andtlii^-fourthsoftheoiarip^fluUbe  of  the  nation  whQf(^ 

flag 
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Tiie         alfo  o(  the  probable  exiftence  of  a  new  India  coznpanfy 
he  confiders  at  fome  length  whether  it  would  be  ezpe- 


,A^x9t]i»xSxo.  dieut  or  politic  to  eftabliih  a  free  port  in  the  lile  o€ 

France^ 


flag  the  (hip  (hall  bear,  on  penalty  of  confifcation  of  (hip  and 
cargo,  and  of  3,000  Francs  additional,  a  penalty  on  the  proprie- 
tors, confignees^  agents,  captaint,  and  lieutenants  of  fuch  (hips. 

From  this  prohibition  are  excepted  wool  unwrought,  from 
Sfain  OT  Englandf  raw  filk,  cochineal,  gold  and  filver,  toys  of" 
gold  and  fHver,  the  metal  of  which  is  worth  at  lead  three  times 
the  workmanihip.— Law  of  the  19th  of  OQober  1794. 

The  fame  law  likewife  excepts  all  which  (hall  be  brought  in  a 
foreign  (hip  on  account  of  Government,  firom  whatever  place  the 
productions  and  merchandize  laden  on  board  che  (hip  (hall  come* 

It  alfo  excepts,  during  the  time  of  war  only,  goods  and  mer- 
chandize which  (hall  come  even  from  an  enemy's  country,  whea 
the  fame  (hall  not  be  prohibited. 

They  can,  therefore,  no  longer  be  imported  into  France  but  ia 
French  or  EngU/b  (hips,  and,  of  the  latter,  the  of&cers  and  three- 
fourths  of  the  mariners  muH  be  EngU/b. 

The  fourth  article  of  the  ad  of  navigation,  of  the  21ft  September 
1793,  prohibits  foreign  (hips  from  carrying  from  one  part  of 
France  to  another  any  goods,  under  the  fame  penalties  pronounced 
againft  indirect  importations. 

The  prohibition  is  not  to  extend  to  veflels  freighted  on  account 
of  the  Republic. 

Ithas  alfo  been  fufpended  during  the  late  war  in  favour  of  ill 
neutrals. 

The  fecond  article  of  the  Committees  of  Public  Safety,  of 
Commerce,  and  of  Marine^  of  the  25th  ^)f  January  in  the  year 
1795,  enads, 

That  it  (hall  be  permitted  to  all  French  merchants  to  em* 
ploy,  during  the  prefent  war,  neutral  (hips  to  tranfport 
from  one  part  of  the  Republic  to  another^  the  gooda 
and  merchandize  of  France. 

Thefe  permiflions  were  granted  indifferently  either  by  the  minif- 
ter  of  the  marine  or  of  the  interior,  they  were  tranfmitted  to  th« 
adnuoiilration  of  the  cuftomsj  who  gave  notice  thereof  to  their 

officers^ 
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Ruince.    When  a  perfon  of  his  defcripdon  is  difco.        The 
tered  fpeaking  of  the  policy  of  a  probable  meafure,  it      -***''*'«<^- 


is  not  too  much  to  infer  that  no  fuch  meafure  had  beeii  Ara^x9dsiSzm 
at  that  time  adopted  by  his  Government.  Mr.  Peu'^ 
cbet  wrote  in  the  year  1802,  and  held  out  thefe  things 
to  all  the  maritime  world  navigating  thofe  Teas. 
Although  this  ad,  like  many  other  revolutionary  de« 
crees,  was  over^ruled  after  it  had  been  difcovered  to 
be  produ&ive  of  great  inconvenience ;  yet  there  ap- 
peared no  difpofition  to  render  the  trade  to  France 
and  its  dependencies  any  further  open  to  other  nations 
than  merely  fo  far  as  it  was  abfolutely  neceflary  for 
their  convenience,  or  perhaps  for  the  very  exiflence 
of  the  latter.  The  diftin£tion,  therefore,  attempted 
to  be  drawn  between  the  lile  of  France  and  other 
French  pofleffions  abroad,  is  without  foundation.  It 
cannot  be  conlidered  a  free  port,  but  muil  be  taken 
as  comprifed  within  the  fcope  of  the  navigation  a^, 
^hich  makes  it  illegal  for  neutrab  to  carry  to  the 
colomes  any  other  produce  than  that  of  France^  or  to 
convey  thence  any  other  than  colonial  produce.  Upon 
the  eftabliihed  principle  of  national  law,  which  will 
not  permit  a  neutral  to  enjoy  a  trade  for  the  advantage 


officers ;  the  latter  were  not  to  pay  any  attention  to  fuch  regula« 
tton  unlefa  it  came  to  them  through  that  channel. 
-    The  neutral  (hipsy  thus  authorifed  to  become  coaftert,  paid  onl^f 
the  duties  impofed  oa  Fraub  (hips. 

This  penniflion  to  employ  neutral  veflels  in  coafting,  haijug 
be^  granted  only  to  proted  our  commerce  from  capture,  it  now 
becomes  ufelefs^  it  therefore  has  ceafed  with  the  war. 

This  remark  is  important,  to  prevent  thofe  contefls  which  might 
irife  between  the  owners,  freighters,  and  matters  of  foreign  fliips, 
and  the  officers  of  the  cuftoms  ^^  we  have  inferted  them  as  eficA* 
*^  to  be  luiown  for  the  trani^uillity  of  commerce. 

of 
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Tb#        of  the  enemy,  and  whiph  through  the  dHtrefs  of  thai 
4TAf*cp.^  enemy  alone  they  arp  permitted  to  exercife;  your 


jUi^iptbiiSxa  {iOrdfliips  even  upon  this  part  of  the  caie  cannqt  but 
ix>nfider  the  judgment  of  the  Court  below  fuftainablfi 
|ipon  the  founded  principles. 

The  next  part  of  thp  cafe  refers  to  the  portus  a  qua^ 
in  examining  which  it  will  be  neceif^  to  inijped:  with 
fpme  minutenefs  the  hiftory  of  the  feitlement  of  Bata* 
vUfj  from  which  port  this  homeward  voyage  q>m^ 
menced.    This  fettlement  in  the  ifland  di  Java  waf 
leftabUihed  by  the  Dutch  fb  early  as  the  year  16199 
wd   fhocdy  after  was  converted  into  9  fource  of 
knmenie  Tif  ealth  and  national  aggrandifement.    A  char- 
ter yf2s  grafited  by  the  Government  of  Holland  in  the 
year  1602,  to  merchants  trading  to  die£^,  undtt 
the  title  of  the  Dutch  Eaft  India  Company.     This 
charter  was  fubfequently  if^iewed  at  the  expiration  di 
twenty  y^urs,  when  the  trade  thither  was  found  fo 
valuable,  and  more  efpecially  to  this  and  the  other 
Indian  ifiands,  that  different  raiewals  were  granted  as 
foop  as  the  ol4  terms  had  feva*ally  expired.     The 
terms  ^  thefe  charters  w^e  extremely  aUblute  aad 
e^^clufive,  prohibitiRg  and  profcribing  any  trade  by 
other  nations  to  thefe  fettlemeinjis  under  the  moO:  feyfic^' 
penalties  and  forfeitures.    This  exclufive  fyftem  conjd- 
nued  to  be  enforced  with  peculiar  aj^d  unab^ting  rigouf 
Sox  a  whole  century,  during  which  tlj/s  tp^de  in  ipices 
and  other  articles  was  carried  on  with  unparalleled 
fuccefs  and  emolument.    To  maintain  this  monopoly 
the  Diiich  were  compelled  to  have  recourfe  to  fucji 
Itfbitrary  meafures  and  fanguinaqr  conflids,  that  the 
fcon^ipany  is  faid  to  have  written  its  hiftory  in  cbara£i;e9 
of  blood.     From  this  period,  it  appears  to  have  beea 
peculiarly  the  wifh,  as  it  undoubtedly  was  die  height 
10  of 
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of  policy  to  maintain  therrifelv^  in  the  exclufive  enjoy-        Th* 
ment  of  this  trade.     And  fo  early  as  tBe  year  1619    ^^^^'''^^'^ 
vre  find,  in  a  treaty  concluded  on  the  7th  of  July  be-  Mti^i^iii^ 
tween  England  and  Holland^  the  two  Eaji  India  Com- 
panies of  England  and  Holland  mutually  agree  to  con- 
(ider  any  trad«,  except  that  by  the  companies,  carried 
on  to  their  poffeffions,  as  an  highly  cenfurable  and 
criminal  interference  in  a  trade  denominated  exclu- 
fively  their  own.     It  was  extremely  natural  thefe  com- 
panies fhould  wiih'to  monopolize  this  trade,  which 
was  now  difcovered  to  be  moft  lucrative,  and  Ihould 
therefore  make  every  effort  to  obtaui  a  fanftion  for  this 
monopoly  from  their  refpective  Governments.     They 
did  fo  and  fucceeded;  but  not  content  with  this,  by 
the  treaty  alluded  to,  they  ftrengthened  this  fanflion  in 
their  own  favour  as  againft  all  the  world  belide.     This 
has  been  part  of  the  policy  of  all  nations  having  fettle- 
ments  and  colonies  abroad.     By  the  fifth  article  of  the 
treaty  of  Munjier^  we  find  it  was  agreed  on  the  part  • 

of  Spain  and  the  States  of  Holland^  that  neither  ihould 
interfere  with  the  other  in  their  refpeSive  trades  to  the 
Eafi  and  Weft  Indies.  In  the  treaty  between  Holland 
and  the  United  States  of  America^  fliortly  after  the 
declaration  of  their  independence,  it  was  exprefsly 
fti^ulated  then  thai  no  American  fubjeds  fliould  inter- 
fere in  the  commercial  intercourfe  of  Holland  with  her 
fettlements.  No  hoftility  was  then  in  contemplation, 
^d  as  there  were  no  reafons  to  avow  aUy  liberality  of 
policy,  the  fyftem  of  exclufion  and  monopoly^in  the' 
*'ftri£teft  fenfe  was  diftinSly  avowed.  ,The  fame  appears 
\o  have  aftuated  in  a  peculiar  degree  the  French  Go* 
Temment  in  paffing  the  navigation  aft. 

That  this  exclufive  fyftem  was  afted  upon  by  the 
Dutch  is  to  be  collefted  from  yet  later  authorities* 
In  the  Bihliotbeque  Commerciale^^^  Peucbet^  fpeaking 

'V0L.I.  U  of 
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The        of  tlie  fettlements  in  the  Molucca  iflands   and  Java^ 
obferves,  the  trade  thither  is  fubjefted  to  rigorous 


ii(fa^i9th,i8xa  reftridtions  by  the  Dutch  Government,  which  will  not 
permit  any  interference  in  it  by  Europeans.  This  cpi- 
nion  is  confirmed  by  referring  to  the  judgment  of  the 
High  Court  of  Admiralty  delivered  in  the  cafe  of  the 

(4l)  4  Rob.  Rep.  Rendjborg  (a\  where  a  contrad  had  been  entered  into 
by  the  Dutch  Eaji  India  Company  to  provide  a  Danijlf 
mercantile  houfe  with  the  valuable  produce  of  the  ftt- 
tlement  of  Batavia  on  very  advantageous  terms  and  at 
reduced  prices,  in  which  it  appeared  to  be  the  objeft 
of  the  company  to  cloath  the  neutral  merchants  with 
all  the  facilities  and  powers  of  the  company  itfelf  to 
enable  him  to  tranfport  a  great  proportion  of  the  pro- 
duce  of  the  colony  to  Europe  under  the  fandion  of  h® 
neutral  charafter,  and  flius  benefit  the  colony  by  reliev- 
ing it  from  an  accumulation  of  commodities  which  it 
was  found  impoffible  the  company  could  otherwife  dif- 
pofe  of  t6  advantage.  The  Judge  of  the  High  Court 
of  Admiralty,  in  prefacing  his  judgment  oh  that  cafe, 
obferves,  "  Into  the  ordinary  ftate  of  the  trade  at  the 
fettlement  of  Batavia ^  which  has  been  occafionally 
difputed  in  this  court,  I  have  made  particular  enqui- 
ries, and  I  have  fatisfied  riiyfelf  by  refort  to  what  I 
confideras  means  of  authentic  information.  In  the 
accounts  given  in  books  it  is  reprefented  that  Europeans 
are  not  ufually  admitted  as  merchants  except  Spaniards^ 
who  have  commodities  to  barter,  and  have  obtained 
particular  privileges.  "With  refpeO:  to  other  nations, 
Abbe  Raynal^  on  whofe  account,  not  confirmed  by 
other  teftimony,  I  fliould  not  perhaps  venture  abfo- 
lutely  to  rely,  fays,  *  that  Englip  veffels  are  feett 
there  more  frequently  than  thofe''  of  other  countries  • 
they  touch  there  in  their  voyage  from  Europe  to  China^ 
under  the  pretence  of  obtaining  tsrater,  tut  the  trade 

7  carried 
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curled  on  by  them  is  a  fecret  and  clandeftine  trade.*  The 
Thefe  accounts,  confirmed  from  other  quarters,  fatiafy  ^^^"^', 
me  that  the  trade  of  that  fettlement  is  permitted  to  Ma^i^,ttiOk 
foreign  nations  with  a  very  limited  indulgence  indeed.'* 
Thefe  obfervations  will  be  found  extremely  applicable 
lo  the  cafe  of  fome  veffels  belonging  to  other  coun- 
jtries,  mentioned  in  the  papers  of  this  caufe,  but  which 
the  Court  of  Seventeen  regret  fliould  have  been  per- 
mitted to  carry  on  an  illicit  trade  upon  the  coaft;  pf 
Java^  with  a  remonflrance  on  the  part  of  the  com« 
pany,  complaining  of  the  want  of  fidelity  in  thofe  to 
whom  the  management  of  their  concerns  in  that  ifland 
had  beien  committed,  by  per^mittmg  this  traffic  to  be 
connived  at,  to  the  manifelt  injury  of  the  company,  and 
even  threatening  its  total  difiblution  (a),  B^t  were  it  (a)  See  ^ppen* 
even  proved  that  a  partial  permiffion  had  been  given,  ^^ 
t>r  rather  connived  at  by  the  company,  to  a  particular 
nation  in  amity,  it  can  never  be  fuppofed  to  extend 
the  length  of  eftablilhing  any  right  to  trade  with  thefe 
reftrifted  poffeflions.  It  is  from  the  exprefs  afts  of 
the  Dutch  Government  that  its  intention  muft  be 
known  and  coUefted.  To  fupport  a  cafe  /or  the.ap« 
pellants  here,  it  cannot  be  maintained  that  the  Jime^  • 
ricans  lay  any  claim  to.  a  permiffive  trade  during 
peace.  They  cannot  then  have  any  during  war.  If 
it  is  not  fecured  to  them  by  Holland  during  peace  a3 
^a  matter  of  right,. ^n  American  owner  cannot  avail 
lumfelf  of  it  againfl  a  Bfitijh  cruifer  in  time  ;of  ww 
.between  Great  Britain  and  Holland.  Several  com- 
inunications  took  place  between  the  Court  of  Seven- 
teen, the  Dutch  Governor-general  in  India^  and  the 
iVIinillcr  Plenipotentiary  of  Holland  refiding  in  the 
American  States,  relative  to  the  incre^fing  trade  of 
tbe  Americans  on  th^  coaft,  which  are  extremely  ex- 

U  2  .  plicit 
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Tht         plicitin  avowing  the  diffatisfaftion  felt  by  the  com^ 
pany,  and  the  apprehenfions  entertained  left  this  illegal 


^0yi9th,i8io.  trade  may  terminate  in  the  extindion  of  the  company^ 
A  fecret  letter  of  the  Dutch  Court  of  Direftors  to  the 
fup^eme   Government    of  Baiavia    on  this  fubjeft 
requires  "  that  they  avoid  facilitating  the  navigation 
of  fuch  American  veffels  to  India  and  their  trade  there, 
charging  them  that  they  fuggeft,  by  the  firft  oppor- 
tunity, what  the  neceffary  means  are  which  may  be 
adopted  to  difcourage  them  from  fuch  navigation." 
By  all  thefe  documents  it  is  pretty  fatisfaftorily  proved, 
that  no  exception  in  favour  of  neutral  veffels  was  ever 
in  contemplation  of  the  company ;  but  on  the  contrary, 
all  foreigners  were  excluded  from  legally  trading  with 
thefe  fettlements,  and  thofe  who  perfevered  in  the  trade 
were  conlidered  as  fmugglers,  up  to  the  very  period  of 
the  war.     On  the  commencement  of  the  war  all  things 
were  diforganifed  and  changed  from  their  original  ftate, 
infomuch  fo,  that  the  Court  of  Admiralty  appeared 
indifpcfed  to  interfere  with  the  quellion  at  prefent  un- 
der difcuffion.     There  has  been  invoked  into  the  cafe 
of  the  Liberty y  from  the  papers  of  the  Rapid^  (a  caufe 
decided  in  the  High  Court  of  Admiralty,)  a  fecret  and 
confidential  paper  from  Mr.  Van  Polanen^  an  agent  of 
the  Dutch  Government. of  India^  to  rffe  Minifter  of 
Marine  and  Colonies  refidixigat  Ainjierdaniy^  inclojpng 
a  copy  of  a  difpatch  tranfmitted  by  hini  to  the  Governor- 
general  of  Dutch  India.     By  this  reprefentation,  which 
is  very  voluminous,  it  appears  the  obje^  of  theSatavian 
Government  in  fending  out  Mr.  Polaneny  who  feemstb. 
have  been  armed  with  very  comprehcnfive  and  imufual 
f  orwers,  was  to  enter  into  a  negociation  with  mer- 
chants refiding  in  America^  to  engage  them  in  a  trade 
with  the  Diach  fettlements  in  India^  particularly  in 

JavM 
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Suva  tod  the  Moluccas.     The  writer,  who  appears  to        Th« 
be  perfectly  qualified  by  his  information  and  acutenefs 


for  fuch   a  miffion,  recites  the  motives  which  had  ikra^iQih.iixo,;^ 
induced  the  company  to  engage  the  Americans  in  this 
trade,  which  originated  in  the  capture  and  buriidng  of 
the  major  part  of  the  fliipping  belonging  to  the  inlia-,^ 
bitants  of  Java ;  the  weak  ftate  of  its  defenfive  force^ 
the  augmentation  of  the  difficulties  and  rilks  with 
which  the  Eaftern  factories  have  hitherto  been  fuppiied 
with  money  and  (lores  by  the  Batavian  Government ; 
thefe  and  other  increafmg  obftacles  had  induced  the 
Governor  to  believe  the  only  means  of  averting  the 
danger  to  which  the  faftories  would  be  expofed,  con- 
fided in  laying  open  the  trade  with  thofe  fedlories,  but 
only  fo  for  as  it  had  become  neceflary  to  the  annual 
fupply  of  thofe  faftories  with  fpecie  and  ftores,  which 
could  only  be  effefted  by  contrafk  in  America*     To 
e6fe£t  this  defirable  objeft  the  writer  obferves,  it  would 
be  neceflary  to  hold  out  ftrong  inducements  to  mer- 
chants to  purchafe  the  overftocked  commodities  of 
thofe  factories ;  he  therefore  pifopofes  that  the  price 
of  coffee  at  Java^  and  cloves,  nutmegs,  and  mace, 
at  Amboynd^  ftiould  be  reduced  confiderably.     Speak- 
ing of  the  profpeft  there  was  Oi  the  Americans  entering 
mto  the  trade,  he  obferves*  "  a  confiderable  differ- 
ence muft  take  place  in  effeftmg  infurances  to  Batavia 
and  Amboyna^  which  ^rofe  chiefly  becaufe  the  Englijh 
may  in  fome  meafure  regard  the  navigation  from  hence 
to  Batavia  as  a  cufl:omary  voyage  in  time  of  peace,  at 
leaft  fo  they  maintain  here."     This  latter  part  feems  to 
contain  a  fneer  at  the  ignorance  and  credulity  of  Great 
Britain  and  America  upon  this  topic,  and  leads  us  to 
infer  that  he  and  the  Governor-general,  with  whom 
he  communrcates,  knew  much  better,  and  that  the 
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the  fa£t  was  not  fo.  He  adds,  "  but  the  navigation  to 
.^  ^^"^  the  Moluccas  is  fo  univerfally  known  never  to  have 
iiftfyi9th,iSio.  been  permitted  by  the  Dutch  Government  that  one 
mujl  €9cpeSi  that  an  American  vejfel  intercepted  in  that 
trade  by  an  Englifh  privateer^  would  be  liable  to  confif^ 
.  cation.  On  this  principle  it  is  alfo,  that  the  infurance 
from  hence  to  Sourabaye  *  is  higher  than  to  Batavia^ 
though  not  in  the  proportion  of  that  from  hence  to 
Amboyna,^^  After  ftating  that  he  had  concluded  a 
contraft  upon  thefe  principles  and  ftipulations,  he 
afliires  the  Governor-general  there  are  good  reafons 
to  believe  the  expedition  will  be  attended  v^'vdx  great 
benefit  to  the  Butch  factories  and  eftablifliments  in  the 
l^aft^  that  the  American  veffels  were  of  a  peculiar  con- 
ftrudion,  fitted  to  elude  and  outfail  any  Britijh  cruifers 
in  thofe  feas,  fome  of  which  were  well  armed  and 
amply  provided  with  means  of  defence.  This  letter 
would,  in  the  abfence  of  all  other  information,  be 
decifive  of  the  general  policy  of  thofe  eftabliihments, 
and  fo  perfeftly  aware  was  the  owner  of  the  Patapfay 
of  the  clofe  and  jealotTs  fpirit  of  the  Dutch  Government 
there,  that  by  his  letter  of  inftruftions  to  the  tnafter 
he  appears  to  have  even  entertained  doubts  whether 
the  mafter  would  be  permitted  to  land  any  goods  or 
receive  a  cargo  in  return,  providing  for  this  emer^ 
genjcy  by  pointing  out  to  him  the  Ifle  of  France  in  the 
laft  refort.  In  this  letter  he  refers  darkly  to  fpme 
namelefs  fervices,  whereby  a  veifel  engaged  in  trading 
/  there  had  been  preferved  to  its  owners,  but  which  it 

is  probable  from  the  manner  in  which  mention  rs^ 


*  One  of  the  ports  to  which  this  expedition  was  expe&ed  to 
be  dcflined^ 

?n^de 
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made  of  the  circuraftance,  that  it  was  a  feryice  which,        The 
however  it  might  appear  praife-worthy  to  the  Dutch      ^"^^^^^^^ 


Government,  muft  be  looked  upon  from  that  very  Mayigxh,i9to. 
drcumftance  as  unfavourabk  to  his  claim  in  this  court. 
The  paflage  runs  thus ;  "In  cafe  there  is  any  difficulty 
in  permitting  you  to  trade  and  to  get  a  return  cargo, 
you  muft  petition,  ftating  that  your  owner  was  one  of 
the  owners  of  the  fliips  Samuel  Smith  and  Rebecca^  and 
that  by  the  integrity  of  the  owners  of  the  fame  Samuel 
Smith  her  cargo  was  preferved  to  its  owners  j  that  I  as 
owner  of  the  ihips  Smallwo$d^  Hebe,  and  jinriy  have 
conftantly  been  fending  large  /urns  to  Batavia  in  dol- 
lars. In  the  unfortimate  event  of  a  total  refufal  6f 
your  trading  at  Batavia,  I  know  nothingyou  have  left 
but  to  go  to  the  Ifle  of  France,  but  this  you  muft  avoid 
if  poffible,  it  would  be  next  to  a  total  lofs.**  Here  the 
mafter  is  dete£bed  avowing  his  unneutral-like  condud 
as  a  motive  for  the  condefcenfion  of  the  Dutch  Go- 
vernment, jtnd  alfo  his  conviflion  pf  the  doubtful  and 
unauthorifed  nature  of  the  trade  in  which  he  had  en- 
gaged. The  letter  of  Mr.  Polanen  difcovers  the  fole 
reafon  which  can  be  given  for  the  novel  policy  of  the 
Dutch  Government  in  making  thefe  fpedal  conceffions 
under  agreement  to  a  particular  fet  of  men ;  namely, 
the  danger  to  which  thefe  colonies  were  expofed  from 
the  adivity  and  vigilance  of  the  belligerent.  The 
American  merchant  is  thus  difcovered  mterpofmg  in 
the  war,  and  availing  hinifelf  of  the  neutral  chara£ler  . 

to  tranfaft  the  difgraceful  drudgery  of  a  monopolizing 
company*;  whilft  on  the  other  hand  he  takes  advan- 
tage of  fpecial  conceffions  from  the  company  to  exempt 
him  from  the  confequences  attendant  on  interfering  in 
an  int^dided  trade.  Thus  the  national  honour  and 
cbara^er  isforgotten,or  rather  converted  into  an  enginfe 
U4  of 

t 
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Thi         of  hoftiUty,    The  Court  cannot  permit  this  trade  to 
pafs  without  its  deferved  cenfure  and  puniihment. 


4i<>^s9tfa,x8xo.  when  the  moil  deliberate  fraud,  artifice,  and  conni- 
vance have  been  employed  in  order  to  draw  merchants 
to  trade  with  thefe  fettlements,  not  in  the  genuine 
character  of  neutrals  as  to  a  free,  open,  traffic,  but  to 
do  hofUle  and  illegal  ads  in  violation  of  all  public 
faith,  for  the  fake  of  obtaining  the  ti-ade  itfelf,  and  to 
convert  their  diligence  to  the  fupport  of  a  colony  of 
the  enemy. 

The  Attorney-General. — ^Two  queftions  arife  upo»  . 
the  prefent  cafe,  as  to  the  legality  of  the  trade  in 
which  this  veiTel  was  engaged ;  the  firit,  Could  flie^ 
have  profecuted  this  trade  during  a  period  of  peace 
from  the  Ifle  of  France  ?  and  fecondly,  Could  flie, 
during  a  peace,  have  taken  this  cargo  from  Batavia  ? 
To  both  the  queftions  there  muil  be  given  a  direct 
negative.  The  trade  in  the  firft  inftance  is  contrary 
to  the  exprefs  law  of  France  refpefting  its  colonies  j 
in  the  fecond,  it  is  contrary  to  the  laws  of  Holland  with 
Ttfped  to  Batavia.  Viewing  the  cafe  as  if  this  veffel 
had  cleared  out  for  the  Ifle  of  France  and  had  fet  fail 
thither,  this  avowal  of  her  true  deftination  would  not 
have  legalized  the  voyage.  The  colonial  laws  of  the 
various  nations  having  colonies  abroad  were  doubtlefs 
intMmded  to  regulate  all  commercial  intercourfe  with 
their  foreign  pofTeffions.  There  is  no  diflindtion  be- 
tween failing  to  the  colonies  of  thofe  countries,  whe- 
ther fituated  in  the  Eqft  or  Weji  Indies.  The  reafons 
which  induce  any  nation  to  interdia  any  trade  to  the  co- 
lonies in  Hi^WeJl  by  foreign  ihips,muft  be  equally  appli- 
cable to  the  cafe  of  their  .colonies  in  the  Eajl.  In  point 
ef  fed  no  fuch  diftiadion  has  ever  exifted  with  rdpeft 
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'to  the  fettlements  in  India^  but  from  vari6us  caufes  it        The 
has  happened  that  a  more  peculiarly  jealous  policy  has 


marked  European  nations^  with  refpeft  to  their  pot  Ma^i^xh^iUq. 
feffions  in  the  Eq^  than  any  where  elfe.  The  principle 
upon  which  this  Court  muft  here  decide  has  been  dif- 
tinftly  laid  down,  repeatedly  recognized,  and  is  equally 
applicable  to  the  cafe  of  a  trade  with  the  Ifleof  France 
or  with  Batavia.  The  laws  of  war  will  not  permit  the 
enemy  to  have  recourfe  to  any  relaxation  or  modifica- 
tion of  previoufly  exifting  regulations,  fo  as  to  avail  him* 
felf  of  a  neutral  trxie,  in  thofe  articles  not  permitted 
neutrals  to  traffic  in  during  a  period  of  peace,  when  no 
apprehenfions  of  capture  were  entertained.  The  cafe 
of  this  veflel,  fo  far  as  refpefts  the  Ifle  of  France^  is  com* 
prifed  within  the  third  article  of  the  French  navigation 
ad,and  there  cannot  arife  a  doubt  that  upon  that  article 
any  veffel  carrying  on  a  fimilar  trade  to  that  ifland  during 
peace  would  be  condenmed  by  a  French  tribunal,— 

[]By  the  Court. — According  to  that  article  a 
Duub  (hip  freighted  with  thefe  commodities  might 
have  entered  the  Ifle  of  France  without  incurring  any 
danger,  as  thefe  articles  are  the  growth  of  the  DutcA 
colony,  from  whence  they  might  immediately  be  im* 
ported  into  the  French  colony  .3 

—Ever  fince  thct  decree  the  war  has  continued, 
with  the  exception  of  a  few  months  during  the  fhort 
peace.  If  it  were  even  fatisfadorily  eftablifhed  that 
the  French  Government;  had  relaxed  its  decrees  during 
that  peace,  it  would  be  neceffary  in  order  to  derive 
here  any  benefit  from  fuch  relaxation,  that  the  claim- 
ants fhould  ihew  it  did  not  ori^mate  with  a  view  to  a 
ftiture  war  at  a  period  not  very  diftaut.    From  the^ 

artful* 
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The         artful  filence  of  Mr.  Polanen  in  his  negodation  with 
Patapsco.     ^j^^  American  merchants,  it  is  evident  the  fame  ftrick- 


^flyi9th,i8ia  nefe  prevailed  in  the  ordinary  trade  of  Batavta.  Had 
not  diis  ftri£hie&  in  fad  exiited,  he  who  feems  fo 
anxious  to  drive  a  bargain  for  his  Government  would 
have  faid  at  once  by  way  of  inducement,  *'  The  iflai^d 
of  Java  at  leaft  is  open ;  you  need  not  be'  apprehen- 
five  of  trading  thither ;  it  is  a  cuftomary  trade  for 
neutrals."  This  he  avoids,  and  avails  liimfelf  of  the 
general  nufunderftanding  on  that  head,  and  leaves 
them  to  extricate  themfelves  from  any  unpleafant  con- 
fequences  which  might  arife  from  their  ignorance^ 
The  great  objeft  was  the  relief  of  the  colonies,  which 
being  effefted,  he  was  perfeftly  at  eafe  as  to  the  fete 
of  thofe  who  had  been  inftrumental  in  its  acconu 
plifhment. 

Adams  for  the  Claim. ^•^o  queftion  arifmgasto  the 
property  in  tht>  Ihip  and  cargo,  there  can  be  no  pre* 
text  for  requlrinsf  further  proof  in  this  cafe.  The  proof 
alfo  of  a  legal  intention  in  the  mafter  in  entering  the  Ifle 
oi  France  is  detailed  mod  fatisfadorily  in  the  papers 
and  correfpondence  produced  in  the  caufe.  The  let* 
ter-of  inftruQiions  proves  a  bona  fide  intention  on  the 
.  part  of  the  owner,  that  the  veffel  ftiould  return  direft 
with  a  cargo  adapted  to  Baltimore.  .The  mafter  having 
delayed  feme  time  and  made  every  poffible  endeavour 
to  obtain  the  merchandife  required,  informs  his  owner 
they  cannot  be  procured,  adding,  "  I  am  now  taking 
in  arrack  and  clayed  fugars ;  this  is  like  doing  nothing, 
becaufe  it  would  not  take  more  than  one-third  of  my 
funds ;  but  what  better  can  I  do  ?  I  cannot  think  of 
waiting  four  or  five  mgnths,  as  the  comfpany's.laft 
anfwer  w?ts  to  me.  If  J  could  wait  that  length  of  time 

they 
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fliey  could  not  promife  me  a  cargo  of  fugar  arid  cot        tw 
fee." — "  At  the  ifle  of  France  ho  coffee  is  to  be  had,  _!L!!ll«^ 


fo  thati  don't  think  I  fliall  ftop  there  without  I  am  Moyi^itt^ 
ftort  handed,  and  I  am  not  certain  b\it  that  will  be 
tb*r  cafe,  as  I  have  two  or  three  fick  men  at  prefent, 
0n<Pifl4lfi^  hofpital  I  expeft  to  lofe,  and  am  not  very 
weH%^^."     Here  the  intention  of  calling  at  the  Ifle 
of  Pfwice^  and  even  of  flopping  under  particular  cir* 
cumftances  for  fome  time  is  linequivocally  avowed. 
In  his  next  letter,  fifteen  davs  aher,  he  fays,  '*  I  Ihall 
get  under  weigh  to-morrow,  bound  for  Baltimore^  but 
in  my  prefent  fituation  expefl:  to  ftop  at  the  Ifle  of 
Trance  to  recruit,  feveral  being  fick  on  board.    Should 
we  not  ftop  at  the  Ifle  I  fliall  ftop  at  5/.  Helena  for 
water  and  refrefliments.     Your  orders  were,    if  I 
could  not  do  any  thing  here  to  go  to  the  Ifle  oi  France j 
but  I  learn  coflFee  there  is  from  twenty  to  twenty-two 
dollars,  and  very  little  to  be  had  at  that."     Through- 
out his  ftay  at  Batavia  there  appears  much  fluftuatioa 
in  the  mkid  of  the  mafter  whether  he  ftiould  refrefli 
in  one  place  or  the  other.     It  was  not  extraordiiiary, 
for  the  event  altogether  depended  upon  a  contingency. 
The  circumftance  of  the  deftination  in  the  log  being 
originally  defcribed  as  for  the  Ifle  of  France^  muft  be 
imputed  to  a  mere  miftake  of  the  writer,  for  when 
afterwards  it  comes  into  the  proper  hands  the  error  is 
corre£ted  by  fimply  drawing  the  pen  through  the 
words  Ifle  of  France ^  and  fubfcribing  Baltimore.    Thig 
was  indeed  unwife  if  a  fraud  was  intended ;  for  fuch 
an  awkward  mode  of  executing  it  could  not  fail  to 
draw  the  attention  of  a  Britijh  cruifer,  and  ftamp  the 
conduft  of  the  mafter  with  a  fufpicion  that  he  had  very 
(Togent    reafons   for    the    alteration   made.     Erafure 
would  have  removed  the  difficulty  and  riik  j  but  inte- 
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The         grlty  of  intention  naturally  infpires  confidence.    Fraud 
Fatapsco.     g^j  candour  are  feldom  features  of  the  fame  enterprife; 


40iry^h«i8kc«  The  means  to  which  an  artful  man  would  have 
ihftantly  reforted  to  conceal  his  fraudulent  defign  are 
here  deemed  unneceffary  to  give  a  colour  to  thistranf* 
^ion,  and  the  alteration  is  not  attempted  to  be  con- 
cealed. In  referring  to  the  cafes  adduced' to  illuibate 
the  argument  for  the  captors,  it  is  worthy  of  obferva- 
tion  that  in  the  cafes  of  the  Penman  and  the  Amfterdam 
Packet,  a  reference  was  diflinftly  made  to  a  fraud 
detefted  in  the  arrangement  for  the  outward  voyage, 
which  it  was  contended  in  argument  fhould  affeft  the 
homeward  voyage.  This  queftion  and  the  prefent 
are  perfeftly  diftind,  and  bear  no  analogy  to  each 
other.  Whilft  we  avow  explicitly  the  nature  of  this 
voyage  and  the  intention  to  enter  this  ifland,  the  pof- 
fible  imputation  of  fraud  is  rebutted.  If  then  it 
fhould  appear  ultimately  to  this  Court  that  there 
exifted  no  illegality  in  the  trade  direftly  to  and  from 
thefe  iflands,  how  can  the  interefts  of  this  owner  by 
poflibility  be  aflFefted  f  The  letter  of  inftruftions  to 
the  mailer  is  perfeftly  like  that  of  an  owner,  cautious, 
yet  adapted  to  circumftances.  The  departure  from 
thefe  inftruftions  is  naturally  accounted  for  by  xht 
fubfequent  information  received  by  the  mafter  upon  the 
fubjed ;  coffee  was  not  to  be  procured  at  Batavia  at  all, 
nor  at  the  Ifle  except  at  an  enormous  price.  A  cargo 
mull  be  procured*  Sugar,  arrack,  and  canes  are  not 
improper  articles  for  an  American  market.  Little  indeed 
has  been  made  of  the  afferted  concealment  of  the 
real  character  of  the  palTenger  Mr.  Lepontouin.  The 
fickly  Hate  of  the  crew  rendered  his  paffage  in  that 
veffel  peculiarly  eligible.  He  was  defirous  to  work 
his  paffage,  and  without  afcertaining  with  precifion 

where 
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\irhere  he  might  be  landed  in  the  courfe  of  the  voyage,        "rtie 
the  mafter  felt  it  to  his  advantage  to  embrace  Iw  ^_!!!I2L*-L 


offer.     The  fads  then  of  this  cafe  are  all  fair.  A^yi^iU^. 

As  to  the  queftion  of  national  charafter,  it  is  \iAhout 
doubt  a  popular  topic,and  mu(!h  has  been  urged  upon  it. 
it  has  been  alTamed  as  the  great  bafis  of  the  argument; 
that  thefe  pofieffions  are  to  be  confidered  colcmies* 
This  is  not  the  fa£k,  and  therefore  it  is  unfair  to  rea- 
fon  upon  it.  There  certainly  is  no  charm  in  the  term 
itfelf.  Colonization  merely  lignifies  a  remotion  of  part 
of  a  nation's  population  to  a  diftant  fettlement.  This 
defcription  does  not  apply,  flriftly  fpeaking,  to  the 
pofleffions  of  Eurofeam  in  either  the  Eq/i  or  We^j  but 
more  particularly  to  thofe  in  the  Eqfi  Indies.  The 
fole  queflion  for  your  Lordihips'  attention  is  this: 
Does  the  trade  appear  to  be  an  interdi&ed  trade  ? 
Have  there  hitherto  beetijidopted  pofitive  and  expre& 
regulations  on  the  part  of  thefe  refpe6Hve  Governments, 
in  Europe^  amounting  to  a  total  prohibition  of  any 
trade  to  or  from  thefe  poffeffions  except  in  bottoms  of 
the  mother  country,  or  of  the  colony  itfelf?  Such  & 
nearly  the  cafe  in  the  colonies  in  the  We/f  Indies;  but  no 
fuch  regulations  of  Government  have  ever  been  adopted 
in  the  Eq/i".  The  privileges  of  the  Englijh  Eafi  India 
Company  amount  merely  to  a  monopoly  in  its  favour 
againfl  our  own  fubjeds.  This  is  the  foimdation  of 
Ac  policy  of  Eajiern  monopoly  in  all  cafes.  No 
mference  drawn  from  the  ftate  of  foreign  commerce 
in  illands  in  the  Weft  Indies  can  be  at  all  applicable  to 
Aatinnhe  fettlements  of  thefe  European  nations  in 
the  Eajl.  The  fiti^ation  of  the  one  is  dxre£tly  the 
reverfe  of  that  of  the  other.  The  trade  of  all  thefe 
fettlements  in  the  Eqfty  of  whatever  European  nation, 
is  ihut  up  in  particular  companies  to  the  exclufion  of' 

any 
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Th       '  any  others  of  their  fellow  fubjeds,  and  which  moSt 
.  ATAP  00.    £[jgj.^fQje  derive  their  rights  from  municipal  regular 


jurqyzyckfiSxo.  ticQs  alone. 


WbDft  America  has  rettionftrated  with  this  country 
^upon  other  interdidipos  in  its  general  trade,  we  have 
faid,  is  not  th^  trade  to  the  Eaji  India  and  Batavia 
open  to  you  i  It  lias  been  almoft  avowed  by  authoinfed 
perfon^  on  different  Occafions*  In  the  correfpondence 
between  Mr.  Smith  an4  Mr*  Jack/on  this  is  recogj 
Iiifed,  .The  American  Goirecnment  has  lately  publKhed 
the  conference  of  Mr.  Pinckney  with  Mr.  Cannings  in 
which  it, is  afferted  that  the  queftioa  of  Batavia  had 
l)een  given  up.  This  it  is  very  probable  may  be  the 
cafe.  The  Batavian  Government  might  have  found 
put  the  American  trade  thither  to  have  been  confider* 
able,  even  during  the  period  when  their  jealoufy  was 
moll  alive,  and  therefore  they  gave  it,  up.  In  thsA 
cafe  it  would  feem  the  Courts  of  prize  in.  this  country 
are  now  required  to  aft  in  one  way,  while  the  Govern* 
mpnt  itfelf  will  be  adUng  in  the  reverfe.  The  lateneis 
pf  this  correfpondence  leaves  us  in  doubt  hpw  fur  it 
|nay  be  proper  to  argue  upon  thofe  topics,  whi<:h  arfe 
probably  ere  this  happily  difcuffedand  finally  arranged^ 
Taking,  into  confideration  thediftreffed  flate  of  Ame* 
rica^  xeftrifted  as  ihe  is  by  turns  from  almoft  all  the 
sports  x>{  Europe^  it  is  to  be  hoped  that  upon  the  proo& 
DOW  adduced,  and  even  if  the  queftion  only  appeared 
'dubious,  your  Lordihips  would  be  induced  to  conlider 
ihat  we  had  fuiHciently  fucceeded  in  eflabli&ingour 
4cafe.  To  ^n^ntain  that  if  America  had  even  traded 
with  the  fettlements  in  Java  during  the  (hort  peace^ 
it  would  in  no  wife  fandion  their  prefent  trade  thither, 
Is  a  ppfiuon  extremely  objeftionable*    Enough  has 

akeady 
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already  fallen  from  the  moft  competent  authorities  to  The  / 
difcountenance  the  principle  attempted  to  be  laid  down,  pata^6<*o. 
that  a  peace  is  not  to  be  taken  as  a  peace  with  all  its  jif.yi^jh^tSxo, 
natural  confequences.  The  fliortnefs  of  the  peace 
cannot  deprive  it  of  its  effential  attributes ;  particularly 
when  it  is  recolleded  that  unfortunately  Holland  dxxrmg 
her  adherence  to  and  alliance  with  this  country  funk 
from  that  rank  and  power  to  which  her  commerce  and 
induftry  had  raifed  her  amongft  the  nations  of  Europe. 
Her  fleets  and  armies  were  no  longer  at  her  own  dif- 
pofaL  America  therefore  viewing  her  helplefs  fitua. 
tion,  was  mduced  more  extenfively  than  ever  to  enter 
mto  this  trade  from  the  profpeft  of  its  permanence. 
In  the  cafe  of  the  Minerva^  Andatdle  (a\  in  which  it  («)  iRoi*.  ReW 
was  argued  that  a  neutral  (hip  trading  from  the  colony 
of  the  enemy  to  the  mother  country,  Spaiity  was  liable 
to  confifcation ;  the  Court  below  reftored  the  veffel  al- 
though the  deftination  was  afcertained  to  be  dir^ft  from 
the  colony  to  the  parent  ftate.  This  permiflive  trade 
however  was  not  confined  to  Americans.  Other  foreign- 
ers had  partaken  in  it,  and  we  have  had  an  opportunity 
of  knowing  that  Danijb  merchants  have  beoi  permitted 
to  trade  thither  during  peace,  although  it  appears  the 
iirft  printed  reafon  for  condemnation  ailigned  in  thig 
cafe  is,  *^  becaufe  the  trade  of  the  colony  of  an  oiemy 
not  permitted  iA  time  of  peace,  and  not  within  the  pro- 
vifions  of  the  order  of  the  23d  June  1 803,  was  illegal/* 
Kow  this  firil  miftates  the  fad,  and  next  pi^ce^ds  upcm 
the  aflumption  that  the  places  referred  to  are  aftuaily 
colonies,  and  begs  the  whole  queftion.  This  order  can- 
not ppfTibly  have  a  reference  to  the  condemnation  of 
yeiTels  in  any  trade  except  a  trade  by  neutral  veflels 
from  the  colonies  of  the  enemy  to  the  mother  country, 
&e  excegtion  being  made  in  favour  of  neutral  veffeb 

carrying 
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the        carrying  on  trade  direftly  between  fuch  colonies  and 
the  neutral  country*  to  which  thefe  veffels  belong,  and 


^ifairi9tisi8io.  laden  with  the  property  of  fuch  neutral  country*  This 
order  it  muft  be  obvious  referred  to  clofe  colonial  ports* 
The  Ifle  of  France  has  never  been  confidered  an  inter- 
dided  port,  but  in  common  with  fome  others  has  been 
defignated  as  a  port  of  call  and  refrefhment.  Such  are 
theCape  ofGbodHcpe^  St*  Helena  and  others*  It  has  been 
alleged  that  upon  the  navigation  aft  this  trade  wa^ 
illegal.  Admitting  this  as  a  principle,  it  becomes 
neceflarily  a  part  of  their  cafe  that  Ihe  was  unlading  in 
the  ifland,  or  was  going  thither  for  that  purpofe ;  but 
the  veffel  never  arrived  there,  and  the  intention  is 
moft  exprefsly  dilavowed.  Her  objeft  was  to  obtain 
refrefhments.  Her  crew  was  in  fo  fickly  a  ftate  that 
ihe  was  unable  to  double  the  Cape.  No  other  port 
was  open  or  within  their  reach.  The  very  iffuing  of 
the  navigation  aft  by  a  ralh  and  impolitic  government 
on  the  eve  of  a  war,  a  time  when  every  other  nation 
would  have  been  difpofed  to  retraft,  notwithftanding 
proves  the  trade  there  was  open  at  leaft  previous  to  its 
enaftmentj  namely,  in;  the  peace  preceding.  It  is 
therefore  perfeftly  unneceffary  to  confider  or  reply  to 
the  obfervations  made  refp^fting  the  probable  efta- 
bliihment  of  a  free  port  in  that  fettlement.  This  navi- 
,  gation  aft  being  of  a  mimicipal  nature,  bears  but  a  faint 
refemblahce  to  the  jealous  political  guard  which  has  been 
impofed  by  all  nations  upon  their  We/i  India  colonies, 
and  which  has  interwoven  itfelf  into  all  the  treaties  of 
modem  date.  The  learned  Judge  of  the  Court  below, 
in  giving  judgment  in -the  cafe  of  the  hnmanuet^  ob- 
ferved,  that  notwithftanding  the  general  exclufion  oif 
((0  %  lUk.  Rep.  other  nations  from  the  colonies  {a\  the  Americam 
^^^'  were  particularly  favoured,  and  even  during  periods 

8  of 
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bf  peace  had  been  |>ermitted  to  exerdfe  a  limited  trade        Tbs 
with  the  colonies.     The  relaxation  in  their  favour  ^J^l^^^ 
Teems  to  have  been  very  general^  and  .tlus  inftance  Mojfif^iM 
confiderably  ftrengthens  the  prefumpdon^  that  as  thQ 
tlofer  colonial  eilabliihments  were  open  to  America^ 
thefe  particular  eftablifhments  were  never  intended  by 
their  refpeftive  governments  to  be  clofed  againft  them* 
The  fecret  letters  of  the  Dutch  company  and  their 
agents  have  been  confidently  infilled  on  as  proofs  of 
the  dil{)ofition  of  the  government  with  ref|)ea  to  thefe 
Dutch  fettlements.    What  reference  can  they  pof&bly 
have  to  that  which  it  is  neceflary  the  refpondent9 
fliould  eftablifh  in  fupport  of  their  cafe  ?    Thefe  are 
not  official  notifications  of  the  intention  of  the  govern* 
ment,  but  are  merely  the  complaints  of  a  commercial 
body^  upon  finding  the  Java  (hips  had  been  fupplanted 
in  this  lucrative  trade :  Nothing  can  be  inferred  from 
it  in  the  way  of  general  law,     Thefe  remonftrancea 
admit  that  Dan\fh  China  Ihips  had  alfo  partaken  of  thii 
trade  <o  a  great  extent  in  time  of  peace.     But  the 
interference  in  the  coffee  and  fpice  trade  is  that  of 
which  alone  the  company  complain.    With  refpe^^ 
to  the  articles  of  fugar,  arrack,  &c.  which  conflituted 
this  cargo,  no  monopoly  even  is  alleged.    The  quef- 
tion  of  illegality  in  exporting  this  cargo  is  not  raifed 
even  upon  the  evidence  adduced  for  the  captors.   The 
obje&ion  which  has  been  raife.d  upon  the  bafis  of  the 
revenue  law  of  that  ifland  is  one  perfeftly  nugatory. 
This  Court  cannot  be  called  on  to  fupport  and  enforce 
the  revenue  law  of  another  nation  by  the  cdnfifcation 
of  neutral  property,  were  it  admitted  that  the  trade  in 
t^hich  that  property  had  been  engaged  was  fubjed:  to  the 
penalty  of  confifcation  by  the  revenue  law  \  but  this  fa^ 
is  not  fubftantiated}  indeed,  the  notorious  infringement 
of  the  principle  by  all  other  foreigners  refotting  thither 
VojL.  I.  X  fcenjd 
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The        foems  to  difprove  the  pofition.    To  eftablifh  the  cap- 
tor's  cafe  it  is  neceflary  to  fhew  fordgn  merchants  had 


jroyiyth^iSxa  made  no  footing  in  this  trade  in  peace,  but  this  letter 
of  1789  fhews  they  had  obtained  it  to  an  alarming 

(«)  See  Appti»-  extent.    The  letter  of  the  company  in  1 790  (a)  admits 

**•  the  trade  is  fo  frequent  that  they  apprehend  thence 

ferious  injury,  and  recommends  the  govemn^ent  of 
JSatavia  to  avoid  facilitating  their  trade.  Strange 
proof  of  the  exiftence  of  prohibitory  national  law 
indeed!  Why  not  proceed  at  once  to  feizure  and 
confifcation  ?  This  is  at  once  a  tacit  admiflion  that 
the  trade  was  not  even  prevented  by  the  revenue  laws 
of  the  fettlement.  What  would  have  been  the  tenor 
of  inftru6Hons  from  this  coimtry  to  the  government  of 
our  colonies  if  it  were  reprefented  that  the  Americans 
carried  on  a  trade  there  in  violation  of  our  revenue 
law  ?  Certainly  a  fevere  reprimand  for  the  negleft  of 
government,  and  an  order  to  feize  and  condemn  all 

a)  s«c  Aiipe»-  veflels  engaged  therein.  Another  letter  (^),  dated  1 79 1 , 
fpeaks  of  an  intention  of  future  prohibitory  enad* 
ments.  Of  any  exifting  law  and  praftice  conformable 
thereto    thefe  communications  are  perfedly   filent» 

le)SfAjfta^  Another  (r),  written  in  1791,  expreffes  fuch  doubt 
in  the  mind  of  the  company  as  to  Ae  propriety  of  the 
governor's  condiift  in  having  permitted  an  importation, 
that  nothing  can  be  thence  inferred  xmfavourable  to 
the  pofition  upon  which  we  reft  our  cafe»  It  is  ma« 
terial  alfo  to  obferve,  that  thefe  permiffions  occurred 
during  periods  of  peace,  when  it  is  urged  that 
foragners  were  always  interdifted  and  pofitively  ex- 
cluded. The  only  objeftions  made  origmate  in  the 
commercial  monopolifing  views  of  a  jealous  company. 
How  fliould  our  Government,  if  thus  called  upon,  treat 
an  application  or  remonftrance  on  a  fubjefl:  of  this 
nature  ?  However  prejudicial  the  infringement  might 
6  appesyi 
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appear  to  the  company,  Government  would  confider        The 
it  a  mere  matter  of  profit  and  lofs  between  the  indi^ 


tiduals  concerned.     Nothing  appears  throughout  this  Ma^i^xh^iUo* 
part  of  the  evidence  in  confirmatioh  of  the  eadftencd 
of  any  prohibitory  law,  but  much  is  difclofed  to  difc 
prove  it.     Upon  the  fubjeft  of  Mr.  Polanen*s  letter,    . 
It  is  rather  extraordinary  that  a  difpatch,  treating  of 
things  as  they  adhially  were  at  the  moment  of  com-s 
mtinication,  and  written  in  Augii/l  1809,  Ihonld  be 
adduced  as  evidence  to  afFeft  a  veffel  captured  in  1 8o5» 
This  refers  merely  to  the  prefent  trade  of  Batavia 
during  a  war,  contains  no  proof  of  the  fad  of  exclu-* 
fion,  but  fliews  that  it  was  the  anxious  wifh  of  theJ 
company  not  only  to  throw  open  the  trade,  but  evert 
to  make  confiderable  facrifices  of  emolument  in  order 
to  induce  Americans  to  enter  into  it  more   largely; 
Java  coffee  being  an  article  of  more  ready  fale  than 
fpices,  the  objed   to  which  this  agent  direfted  his 
attention  Was  the  affimilating  the  profits  upon  a  cargp 
of  fpices  to  that  on  one  of  coffee,  fo  as  to  extend  the 
trade  in  fpices,  and  thus  by  the  medium[  of  Americani 
difpofe  of  produce  accumulated  by  reafon  of  the  embar- 
raffment  of  their  own  trade.     An  invitation  is  here 
certainly  held  out,  but  folely  that  of  increafe  of  pro^ 
fits.     Such  a  trade  would  no  doubt  increafe  during 
war,  yet  veffels  engaged  in  it  would  not  be  confidered 
in  a  court  of  prize  liable  to  confifcation  r;r  confequentia* 
A  diftinftion,  it  has  been  faid,  is  made  by  him  with 
a  fneer  between  the  trade  of  the  Moluccas  and  that  of 
Java^  and  it  is  contended  he  knew  better.     His  ob-* 
fervations  bear  no  fuch  interpretation.     This  alone    ' 
Was  the  great  objeft  of  his  enquiry,  "  what  is  the  pro- 
^  pofition  maintamed   with    ref^efl:  to    this    trade 
•*  amongftthe-<^;?i^nV^«jj"  he  aflerts  they  entertained 
the  idea  that  the  Englijh  confidered  the  one  a  cuf« 
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Tk*        tomary  ttade^  the  oth^  not    He  had  nothing  further 
^  ''  ^     to  inveftigatey  but  reprefents  himfelf  &ti$fied  it  would 


iriyz9tb,zSxa  induce  the  perfons  with  whom  he  was  oontradting  to 
enter  into  hb  views  upon  inore  advantageous  terms  to 
^  company.  Bjr  the  treaty  of  Munfter  it  was  cer- 
tainly  ftipulated  that  Spain  and  Holland  ihould  not 
interfere  with  thar  refpe£tive  trades  to  thdr  different 
fetdements  in  hdia ;  but  this  originated  in  a  wi(h  to 
complete  their  reparation  fo  as  to  enable  each  to  exer- 
dfe  an  endre  and  undifputed  fovereignty  in  their 
refjpeftive  dominions*  The  treaty  of  1782  ftipulated 
fat  a  general  refeiyation  of  rights,  fo  that  if  AmertM 
had  any  rights  they  were  referved  to  her  by  the  terms 
of  this  treaty.  The  terms  are  general,  it  would  there« 
fore  be  neceflary  an  exprels  ftipulation  ihould  be  made 
to  interdlA  the  trade  by  Americans  to  Batavia.  No* 
thing  Ie&  would  have  been  effedual,  fince  no  funda* 
mental  principle  exifled  to  debar  her  trading  thither : 
This  qpinum  had  its  due  influence  upon  the  mind  of  the 

M  ^'«^  C^urt  in  the  cafe  of  the  Two  Marias  yB0ume(a\  decided 
dd  of  May  1 809,  wluch  {ailed  from  Batavia  by  the  Illft 
oi  France  to  America.  The  voyage  was  contended  to  be 
from  Batavia  to  Holland  through  thefe  intermediate 
ports.  There  was,  befides,  a  fpoliation  of  the  papers 
on  board,  which  the  mafter  accounted  for  by  ftating  the 
inconvenience  of  conveying  private  letters.  Further 
proof  was  admitted  as  to  the  part  of  her  cargo  confift* 
ing  of  Java  coffee,  and  the  remaining  goods,  taken 
on  board  in  America^  were  reftored.  Giving  the 
captors  the  utmoft  that  can  fairly  be  made  of  Polanen^t 
letter,  we  contend  they  have  not  taken  that  burde» 
of  proof  upon  them  which  is  neceffary  for  condeinna* 
|ion :  Nor  in  a  queftion  of  fuch  extreme  importance 
tp  the  interefts  of  Americay  more  particularly  in  the 

'  prefent  ftate  oi  European  trai^c^  it  would  be  mfm^ 

dent 
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dent  m  the  extreme  to  impute^  on  the  grotrnds  at        n« 
prefent  offered  to  the  Court,  the  polfibility  of  coa-      ^^^"*^- 


demnatioiL  Mti^i^^titi^ 

Stephen^  famjide^  arguing  m  fupport  of  die  prind. 
pies  jull:  laid  down,  confidered  it  a  violation  of  com- 
mon fenfe  to  defcribe  Java^  an  ifland  of  700  miles  in 
kngth,  as  a  colony.  Hindoftan  might  as  well  be 
limilarly  denominated.  Thefe  places  had  always  been 
defcribed  by  Dutch  writers  as  &£ix>rie8»  Colonies, 
thus  denominated  from  the  term  Colonus^  were  peopled 
from  the  mother  country  with  agricultural  view^ 
Such  ware  the  We/l  Indian  fimns,  cultivated  bj 
labourers  procured  from  Eurtfe  and  Africa.  The 
proprietary  intereft  of  fuch  land  refided  in  the  mother 
country*  It  wasameretranlmarinefarm,  depending 
foldy  on  the  mother  country  for  its  fupply  by  importa^ 
don  or  trade  by  exportation  (« ).  If  ^  Weji  Indian  co-  (.)  immmiMd, 
lony  furrender,  it  becomes,  with  the  property  there,  a*«*-^«P-'i>** 
altogether  prize  to  the  captors.  W^uld  this  be  the  cafe 
if  Java  were  conquered  ?  Gibraltar  mightequally  as 
well  be  confidered  a  Colony  of  England.  After  dread- 
ful conflids.it  was  conceded  by  the  treaties  of  Me/i;/?^ 
and  others,  that  particular  nations  fhould  not  trade  to 
thefe  and  certain  other  fettlements  abroad.  But  none 
ever  heard  of  a  war  to  prevent  a  trading  by  other 
nations  to  Jamaica.  Thejiri^l  and  abfolute  nature  of  a 
colony  would  be  fuffident  in  itfelf  to  preveat  any  fuch 
trade.  A  law  might  as  well  be  paffed,  prohibiting  a 
trade  from  London  to  Bri/lol  by  foragn  (hips.  Sup- 
pofing  the  non-fupply  of  Java  would  make  it  furrender 
to  the  forces  of  Great  Britain^  it  would  be  difficult  to 
admit  that  Great  Britain  in  confequence  of  the  regu- 
lations previoufly  adopted  by  the  Dutch  Company,  as  it 
bad  been  urged,  could  avail  itfelf  of  them  fo  as  to  {mto* 
VibitU]i$^;7irnVa»j  from  trading  thither*   If  theDttf^it, 
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n«        Compaiiy  lofl:  their  afcendancy,  doubtlefs  even  thi« 
»ATAPKo.     reftriftion  would-be  taken  oiF  altogether,    There  ha4 


^%z9t>>f¥^o.  not  appeared  in  the  condu^  of  the  Court  any  anxiety 
(oreferve  this  queftion  of  national  cbara^eTf  This  trade 
liad  been  carried  on  by  America  for  a  long  time  with? 
out  any  interruption;  its  legality  might  haye  fie* 
qiiently  become  a  fubjed  of  difcuilion  in  this  and  other 

(a)  tofM  fcourts.  Thus,  in  the  cafe  of  the  Indus  (a\  a  veffel  air 
.gaged  in  a  fimHar  trade,  although  inftrudions  had  been 
given  to  the  mafi^r  to  alter  his  manifeft,  on  further 
proof  the  Court  decreed  reftoration.  Shortly  after  an- 
other cafe  occurred  from  MatatiTW  in  the  Huvannah^ 
fmd  fimilar  inflrudbns  had  been  given,  which  was 
followed  by  condemnation.  The  cafes  were  in  feme 
refpeds  fimilar,  but  the  Court  proceeded  upon  thoTe 
principles  only  which  were  appUcable  to  the  diffident 
&ttkments  to  which  the  parties  traded.  The  g^eral 
pradice  of  this  court  had  been  confidered  by  all  mer- 
chants as  a  ftandard  qf  fecurity  in  commercial  fpecula^- 
|ions.  How  dangerous  and  unjuft  then  would  it  prove 
to  pronounce  an  accuftomed  neutral  trade  illegal  with- 
out any  previous  notice.  In  the  Calypfo^  one  of  thefe 
cafes,  there  were  four  very  ftrong  affidavits  to  prove  tbq 
sippearers  never  heard  of  any  reftridion  of  the  trade 
to  the  Ifle  of  France-  The  French  navigation  ad  un- 
doubtedly proved  an  additional  reilraint  on  foreign 
trade,  but  flopped  fiir  Ihort  of  our  monopoly  in  refe-. 
rence  to  the  colonies.  No  part  of  the  Eajl  was  laid 
under  fimilar  rellridions  as  the  fettlements  in  the 
Weji  Indies.  In  the  £r/«,  one  of  thefe  cafes,  th«5 
ifudge  of  the  court  of  Bombay  appeared  to  be  fatisified 
this  trade  was  open.  Whenever  vefTels  have  been 
feized  lailing  from  the  Ifle  of  France  to  Britijh  or 
neutral  ports,  it  bad  been  generally  for  defed  of 
papers  or  fufpidoa  pf  fraud.  The  groupds  of  decifion 
'    1    *    '       '        .-.._>    .^  j^ 


HIGH  COURT  OF  APHEAI&  ^of 

in  the  Penman  and  the  Amfterdam  Packet  was  that  of        tu 
&aud«    If  even  this  veffel  ha4  entered  the  Ifle  of  ^^^ 
France  and  difpofed  of  her  cargo  there,  it  would  not  M^ifOhxli^ 
£ibje£i:  her  to  condemnation,  the  trade  thidier  being 
permitted.    To  land  a  paflenger  there  would  not  have 
been  illegal ;  but  neidier  he  or  the  veflel  ev^  reached 
it,  the  diftrefe  and  fickneis  of  the  crew  leading  the 
jnafter  to  avow  an  intention  which  occafioned  this  d^ 
tention.     If,  however,  the  Court  ihould  not  be  diii> 
pofed  to  reftore  this  property,  he  hoped  there  was 
abundant  inducement  to  cfifpofe  the  Court  to  admit  the 
chdmant  to  the  benefit  of  further  proo£  .  .t 

The  Kin^s  Advocate  in  reply y  did  not  underftand 
the  objection  raifed,  that  thdfe  reftriftions  if  in  force 
arofe  from  mere  municipal  regulations,  which  there* 
fore  the  Court  could  not  be  called  upon  to  enforce* 
Were  they  not  all  founded  upon  the  fame  general 
policy  of  commercial,  interefts  in  fhips,  failors,  foreign 
commerce,  and  the  great  national  advantages  refulting 
from  them  ?  In  what  was  the  foundation  of  thefe 
reftri£lions  defective  ?  By  the  firft  charter  of  the  Eajl 
India  Company  it  was  particularly  provided  that  iban. 
ger  foreigners  fhould  be  compelled  to  obtain  fpedil 
licences  in  order  to  enable  them  to  trade  in  thefe 
eftablifhments.  Thefe  reftriftive  regulations  were 
.  enforced  with  peculiar  ftriahefs.  The  navigation  aft 
(hewed  the  difpofition  of  France  to  be  equally  averfe  . 
to  the  interference  of  other  nations  in  their  trade  to 
the  Eaji  as  in  that  to  the  Wejl.  The  late  decifions  in 
our  -courts  of  law  {a)  had  recognifed  this  mutual  mono-  (a)  Bird  v.  Ap. 
poly,  as  long  eftablifhed  by  various  treaties.  The  inter-  Rtp!56t7*"* 
val  of  the  peace  was  too  fhort  to  afcertain  what  was 
intaidcd  to  be  the  permanent  policy  of  the  French  qr 
l^utcb  Govenuuents  in  their  relations  \idth  Indiay  as  had 
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The        been  already  laid  down  by  the  Court  with  refpe£t  te  the 
Fatafsco.     ^^^y^  fettlements  in  the  We^  Indies.     The  proof  im. 


jw^x9dHx«xcx  pofed  on  the  xefpondents  was  extremely  difficult.  They 
had  to  feek  in  foreign  countries  for  principles  of  foreign 
law  applicable  to  this  cafe.  The  obibu£Hons  thrown  in 
their  way  were  not  merely  accidental.  At  leaft  fufpi^ 
don  fhould  arife  from  the  circumftance  of  the  mafter's 
unwarpantable  departure  from  his  inftruflions.  The 
%  l^arty  fhould  therefore  be  fo  far  concluded  by  it  as  to 

be  required  to  introduce  further  and  fatisfaSory  pixx^ 
if  the  Court  fhould  be  of  opinion  the  cafe  of  the  re^^ 
fpondents  did  not  entitle  them  to  the  affirmation  of  th^ 
ientence  pronounced  by  the  Court  below. 


^^%s^iU% .       Judgment. 

Sir  Wm.  GRA^T.-rHaving  had  the  general  quef- 
don  on  the  Batavian  cafes  long  imder  confideration, 
^d  given  to  it  that  attention  which  fo  impoftapt  a^ 
inveftigation  demands,  we  have  been  induced  to  con- 
clude the  evidence  now  offered  to  the  Court  is  too 
)  imperfed  to  found  any  opinion  one  way  or  other  upoQ 
the  general  nature  of  the  trade  in  which  thefe  veflels 
'were  occupied,  That  being  the  cafe,  and*the  paptor 
having  failed  in  fubftantiating  the  pofitipn  upon  which 
he  principally  foimds  his-^right  to  make  prize  of  the 
velTels  in  queftion ;  .namely,  the  illegality  of  this  trade^ 
we  are  of  opinion  the  confequence  is,  that  the  feyeral 
Sentences  pf  condemnation  from  which  the  claimants 
have  appealed  mufl  be  reverfed,  the  drcumftances  of 
each  particular  cafe  bemg  infufHcient  to  fupport  upon 
other  grouFxds  the  fentence  of  the  Coiut  below ; 
whilft  the  fentence  of  refloration  in  that  caf(^  from 
which  the  captor  has  appealed  mufl  be  afErmed.  In 
all  thefe  caf^  however  we  decree  the  payment  o}  thi 
'  €^tor^s  expenw  in  tbi^  durt  and  that  k^hnv^ 
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•  '       SXNTEKCX.  *  «• 

The  Court  decreed  the  proofs  exhibited  by  the    ^^^'^''^^* 
captors  in  this  catife  did  not  fufficiently  eftablifli  the  X^^^tiTiixf 
illegality  of  the  trade  in  which  this  ibip  was  engaged^  * 

;^id  pronounced  for  the  appeal  and  againil  the  fenr 
t^ce  of  the  court  below,  and  reftored  the  fhip  and 
yargo  on  payment  of  the  captor's  expences  in  both 
fourts. 

The  fentences  of  condemnation  pronounced  on  the 
Liberty y  the  Prudent^  and  Calyffo^  were  alfo  reverfedp 
The  fentence  reitoring  the  ihip  and  cargo  in  the  caft 
pf  the  Erin  was  affirmed* 


CATHARINA  ELIZABETH,  Sjobepk  Mafter*     Jim#  a^d^xti^ 

A   SWEDISH  veffel  laden  with  wines  and  a  con*  Onyrngtoa 
*^  fiderable  quantity  of  dollars  on  a  voyage  as  aflferted  Id>ldkidon  n 
from   Teneriffe  to  Londoity  was  captured  ^sd -^/rr/ ]J|^^j^*** 
1805,  ^y  *^  private  fliip  of  war  Spy^  in  endeavouring  ^^  ^ 
'  to  rewenter  theport  of  Oratava  in  the  iiland  of  Tene-^  «g*^n^i thecW 
riffe.    No  papers  were  found  on  board.    The  fhip  ^ht^ 
was  carried  to  Barbadoes^  where  ihe  together  with  3^^^^;^ 
that  part  of  her  cargo  confiflinK  of  wines  and  alfo  q«enceofth« 
500  dollars,  the  pnvate  property  of  the  mafter,  were  voytgeVthe 
rellored ;  the  remainder  of  the  Ipecie  was  condemned,  ^^t  condezB- 

•  ■        *  •      '  nation  of  the 

vellel  in  a  ne-] 

The  Kin^s  Advocate  for  the  Appellants. — The  na-  m^eport. 
ture  and  drcumftances  of  this  cafe  call  imperioully  ««^ng  t«  d^ 
upon  the  Court  to  mark  with  peculiar  fenriments  of  ^^^^^uit 
difapprobation  the  unjuftifiabie  conduft  of  the  captors.  JJ^[J^*jf^ 
T^^  veflfel  under  charter-party  failed  with  a  cargo  enwiy'apon.* 

therveii.    Pnvileges  of  amtfterckaitermg  hia  veffel  for  a  paniiular  puxpofe.    Capture  CfloiSdaeA 
^jt^ref^Ty  if  m  ^  <m^  tbf  owiicri  of^tb^  vt^  \9  irei|ht» 

from 


j|lo  eASES  SETERMINZD  IN  THE 

Thf        from  London  to  Orafava^  where  ihe  proceeded  to  take 
Xu^BiTB.    in  a  return  cargo  of  wine  and  fome  dotlais.    Whilft 


this  veflel  was  lying  off  and  on  waiting  for  the  mafter, 
^*^  *  ja  ^y^  ^^^^  ^^  ^^^  procuring  his  papers  relative  to  this 
cargo,  ihe  was  feiz^  by  the  Spy.  The  mafter  feeing 
the  capture  from  the  fliore  in  vain  attempted  to  pre- 
vail on  fome  Spanifb  feamen  to  put  him  on  board  his 
own  veiTel,  and  being  unable  to  learn  to  what  port 
liis  (hip  had  been  carried,  failed  for  England.  The 
icaptors  put  men  on  board  to  navigate  her,  and 
removed  five  of  her  crew,  confifKng  in  all  of  feven 
men  on  board  the  Spy,  one  of  whom  fhortly  after  fell 
in  an  adtion  with  a  French  veflel  which  finally  captured 
the  Spy.  The  prize  mafter  carried  this  veflel  to  Bar* 
iadoesy  although  he  muft  have  been  aware  of  the 
danger  of  bringing  a  veflel  bound  for  Europe  to  fo 
remote  a  port  for  adjudication.  In  that  port  the  veflel 
fuffered  fo  feverely  by  accident  that  ihe,  on  appraife>- 
ment,  appeared  to  have  been  materially  reduced  in 
value,  and  was  reported  to  be  worth  no  more  than 

f(05Rfl^«M*  250/,  Upon  the  found  and  juft  principles  which 
have  regulated  the  decifion  of  the  High  Court  of  Ad- 
mii^ty  m  the  Anna,  La  Porte  (a\  a  fimilar  cafe  of 
tmjuftifiable  detention  and  removal  to  a  diftant  port, 
in  which  the  Court  obferved,  that  the  difcretion  granted 
to  cruifers  by  the  general' inftrudlions  to  bring  in 
prizes  to  fome  convenient  port,  fliould  be  cautioufly 
examined,  no  plea  of  even  a  mutinous  difpofitipn  in 

f)  Lords,  1797.  the  crew  would  be  admitted  as  a  fufficient  fan^on  or 
apology  for  fimilar  mifconduft.  In  the  cafe  of  the 
Maryland  (b)  this  Court  was  of  opinion  the  captor,  a 
Liverpool  privateer,  was  highly  cenfurable  for  carrying 
her  prize,  which  had  almoft  reached  the  coaft  of 
Europe^  badi^  to  the  We/i  Indifh  i^thovgh  it  was 

9rg\j«| 


HICH  COUR^  OF  APPEALS/  ^t« 

^tfgiied  the  privateer  was  bound  there  (fired: }  the        Th« 

Court  cleaned  a  reftitution  with  eofts  and  damages^    zJtAm^ 

Thefe  judgments  refleft  honour  upon  die  Courts  of  '  .    ' 

prize  in  this  country,  and  muft  be  dedfive  of  the  pre-  ^^^^^  ^^ 

jfent  cafe.    In  the  papers  of  this  cafe  are  ibund  fonie, 

it  is  prefumed,  of  a  fufpicious  nature,  and  reflefting 

on  the  proof  of  property;  one  is  a  bill  of  lading  for 

the  wines  for  account  of  merchsmts  of  Hamburgh  to 

be  deKveredat  Tonningen  to  thefe  merchants ;  another 

b  a  letter  from  Scott j  Idle^  and  Co.  of  London^  to  th^ 

fame  merchants,  purporting  to  acknowledge  the  re? 

icdpt  of  an  oftenfible  letter  of  order  from  him  relating 

to  this  cargo,  and  engaging  not  to  reclaim  the  fame 

from  thefe  merchants  in  cafe  of  detentioUf    This,  it 

snuft  be  evident,  was  an  innocent  attempt  to  render 

this  trade  from  a  Sfanijh  iiknd  pradicable  and  fafe  as 

againft  the  enemy*    As  the  veflel  had  obtained  a  licence 

frcrni  His  Rfejefty  to  hnport  die  feid  gopds  to  Great  BrU 

iain^  and  thd^  Hamburg  merchants  have  by  papers  now 

produced  on  oath  difclaimed  all  intereft  ia  this  pro* 

jperty,  there  can  be  no  other  reaibn  afforded  for  her  poll 

foiling  fuch  pap^.  The  dollars  condemned  are  proved 

to.  have  been  taken  on  board  by  die  captain  to  the  con- 

iignment  of  feveral  Britifli  merchants.     From  thefe 

j^ircumftances  the  appellant  trufts  the  Court  will  c<hu 

iider  hiiii  entitled  to  recover  the  dollars  condemned  in 

the  Court  below,  pronounce  fraght  to  be  due  on 

the  wines,  and  <^(mdemn  the  captor  in  cofls  and 

damages* 

Arnold^  ftfr  owners  (f  the  wines  ^  contended  no 
freight  could  be  fairly  demanded ;  firft,  becaufe  the 
voyage,  fo  far  as  refpedled  thefe  owners,  and  to  which 
|he  charter-party  had  reference  in  point  of  feft,  nevar 

COHIt 
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*!%• '      coftunencecjy  as  it  Ti^as  4ot  the  import^don  of  wine^ 
^mVtb.    ^hich  could  only,  begin  after  the  cargo  was  completed 

r— and  the  fliip  had  failed  in  the  ufual  way :  Secondly, 

^%fd^i9io.  theyefly  having  failed  under  an  expre&Iicence,  it 
was  the  duty  of  the  mafter  to  conform  thereto ;  in 
taking,  therefore,  the  dollars  on  board,  he  fo  £air  for* 
fated  the  prote£don  of  the  licence,  which  did  not  com- 
prife  this  fort  of  property  in  the  articles  therein  fped- 
^ed,  and  thence  the  confequence  of  the  dete^idon  o 
(he  Y^el  fhofild  be  vifited  ppon  himfelf.  As  the 
licence  had  been  procuf ed  for  die  exprefs  purpofe  of 
importing  win^^  fuch  a  conduct  was  a  violation  of  his 
f iigagempnL 

Stephen^  in  reply ^  obferved,  the  charter-party  coiU 
traded,  that  on  delivery  at*  London  freight  fliould  be 
paid  in  full  fatisfa£tion  both  for  the  outward  and 
homeward  voyage.  It  was  a  maxim  capture  was 
always  confidered  delivery  to  entitle  the  party  to 
freight.  3y  the  charterrparty  alfo  his  cabin  was  referved 
to  him  apd  his  Cole  ufe,  the  dollars  therefore  might  b^ 
^ried  without  ^y  breach  of  engagement.  Indeed, 
had  he  taken  half  a  cargo  of  enemy's  property  on 
boarfi  after  he  had  recdved  thefe  wines,  he  could  not 
be  faid  to  violate  his  engagement,  as  the  charter-party 
only  bound  him  to  take  on  board  what  was  there  pro* 
yided  for  him :  If  the  piafter  had  broken  this  contraft 
ail  zQaon  might  })e  fuflained  »gain|l  Iiiqi  herefifter  upon 
that  breach.  The  decifion  in  this  cafe  would  not 
affeCt  the  pardes  in  fuch  an  a&ion  at  <;ommon  law. 
The  alleged  caufe  of  her  detention  was  a  fufpidon 
entertained  that  ibe  vaa  tradipg  between  the  ports  of 
^ecpcpiy^ 


Jmm  sjd,  iSxOl 
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Sentencx.  f%« 

The  Court  pronounced  for  die  appeal,  retained  ELuxtrnt 
die  princ^  caufe,  therdn  condemned  die  captors  in 
cofts  and  damages  fuftained  by  the  owners  of  the  fhip 
fubfequent  to  the  capture,  including  the  fraght  which 
wouM  have  been  due  upon  the  cargo  claimed  on 
behalf  and  decreed  to  belong  to  MeHrs.  Sc$tt^  Idle^ 
and  Co.  in  cafe  the  fame  had  been  delivered  purfuant 
to  the  charter-party,  and  moreover  pronounced  freight 
to  be  due  upon  the  dollars  condemned  in  the  Court 
below. 


JOSEPHINE,  CmlTON  Mailer*  /«u3oA,i«x* 

AN  American  (hip  bound  from  Senegal  to  London  ^^^^^sIL 
with  a  cargo  of  mm,  for  account  of  Britijb  and  ^o/uaderUawce. 

«  t  n-  r  -.vx*      •»»   •    n    »      Property irapcwt- 

Heutral  owners    under  proteoion  of  His  Majelty  s  cdooaccmst 
licence,  was  captured  on  the  26th  Oaober  180S  and  ^^nyJ"* 
fent  m  for  adjudication.     In  the  High  Court  of  Ad-  f^^„^ 
miralty  the  (hip  was  reftored  by  confent  to  the  AmerU  whWi  intneiny 

'  *  ,  *  has  8  lien  to  % 

can  claimant.     The  principal  part  of  the  cargo  was  aruin  extent 
pronounced  to  be  Briti/h  and  American  property  and  ^^tionW^'lit 
reftored,  and  thfe  remainder  condemned  as  enemy's  ***"*^  ■itJwugk 
property  not  protefted    by    His  Majelly's   licence.  fpedficaUy 
From  this  fentence,  reftoring  the  principal  part  of  the  iSIiiiy  that  t* 
eargo,  the  captor  and  His  Majefty's  Procurator-gene-  Jji^tiuUrMd 
ral  profecuted  an  appeal,   to  which  the  claimant's  the  lieo  acquired 

«  1 A        '  under  A  wnttea 

prodor  brought  in  an  adhefion,  fo  far  as  refpeflted  the  ig»cwent, 
parts  of  the  cargo  condemned*  iS^itti. 

Stefben 
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Ti»  Stephen  and  Arnold^  for  the  Claimants^  contende^i 

osKFHuifc    ^^^  ^^  captor  had  no  reafon  to  be  diffatisfied  ^th 


Jtow^hjttia  the  fenteace  of  the  High  Court  of  Admirahy^  reflx)ring 
the  bulk  of  this  cargo^  fince  the  documents  in  the! 
caufe  clearly  proved  the  property  to  belong  as  claimed. 
By  the  atteftation  of  Mx.Wilfon  of  London^  it  ap* 
peared  he  had  long  been  engaged  in  trading  to  Sene^^ 
galj  and  procuring  thence  cargoes  of  gum,  to  be' 
imported  into  England  for  the  ufe  of  various  manufac^ 
tories  in  this  country,  and  that  he  had  fupplied  nearly 
three-fourths  of  the  quantity  neceflary  for  this  fupply 
for  feveral  years  paft.  The  difficulties  attending  thb 
trade  to  an  enemy's  colony  were  confiderable,  and 
recourfe  was  neceflarily  had  to  artifice  and  concealment 
in  order  to  prote£b  property  embarked  in  a  fpecularion 
fo  hazardous;  falfe  papers  were  therefore  put  on 
board  to  proteft  the  veffel  from  enemy's  cruifers. 
Wilfon  entered  into  an  agreenient  with  a  Mr.  Water-^ 
man  J  an  American^  who  proceeded  to  Sefiegal  to  pro- 
vide a  cargo  of  gum  to  be  imported  into  England  for 
their  mutual  account.  In  May  1806  he  chartered  the 
American  Ihip  Rufus  for  Senegal^  and  obtained  a 
licence  from  His  Majefty  to  import  on  board  the  faid 
fhip  a  cargo  of  gum  from  Senegal^  but  which  he  after* 
wards  confidered  was  not  fufficiently  general  for  the 
peculiarly  critical  nature  of  the  trade  in  which  he  was 
engaged;  'he  therefore  procured  the  licence  to  be 
altered  at  the  Council  Office,  by  inferting  therein^ 
•*  or  any  other  neutral  (hip."  With  this  licence  the 
Rufus  arrived  at  Senegal^  when  the  defign  of  fending 
her  back  to  England  was  abandoned,  and  the  cargo 
procured  by  Waterman  imported  on  board  the  Ameri^ 
gan  veffel  Jofepbine  under  the  prote^on  of  the  faid 
'  licence.    Upon  the  arrival  pf  the  ihip  in  Englandy 

and 
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ud  even  ^ndl  Mr.  Waterman^s  return  to  this  country^  n» 
he  confidered  the  cargo  exclufivdy  thdr  property,  as  ^^»>«w^  . 
he  dqpofed  in  his  firfl:  atteftation  of  claim.  He  how-  am  ^o^tail 
ever  had  fince  been  informed  of  arrangements  made 
by  his  partner  with  which  he  had  reafon  to  be  diiladf- 
fied ;  of  which  the  atteftation  of  Mr.  Waterman  gave 
the  following  accomit*  During  his  (Mr.  Waterman'sy 
ilay  at  Senegal  he  had  received  great. perfonal  civilities 
from  the  French  Governor  Blancbetj  by  which  he  was 
enabled  to  carry  on  a  trade  dired  to  this  country.  He 
had  been  induced  at  the  requeft  of  the  governor  to  fhip 
for  him  on  a  former  occafion  i  loolbs.  of  gum,  on  board 
a  veflel  deftined  for  London^  the  proceeds  of  which 
were  remitted  for  the  ufe  of  the  governor's  daughter^ 
who  was  then  at  fchool  in  Paris.  Some  time  after, 
the  governor  again  informed  him  he  was  deiirous  to 
remit  another  fum  to  Europe  for  a  fimilar  purpofe, 
and  requefted  him  to  give  a  bill  on  London  payable  at 
Paris  for  5,000  Francs^  and  in  exchange  offered  to 
give  him  5,000  lbs.  weight  of  gum.  Finding  it  incon-i 
venient  to  draw  upon  London^  yet  being  anxious  to 
accommodate  him,  both  on  accoimt  of  the  kindne& 
he  had  received  and  the  expediency  of  complying  with 
the  wifhes  of  the  governor  under  the  particular  circum* 
ftances  of  his  fituation,  he  propofed  to  fend  this  quan- 
tity of  gimi  on  board  this  fhip  freight  free,  to  l;>e  dif- 
pofed  of  at  London^  and  remit  the  proceeds  to  Paris 
for  the  ufe  of  Mademoifelle  Blanchet.  To  this  the 
governor  acceded,  and  the  5,000  lbs.  weight  conftl- 
tuted  part  of  the  cargo  of  the  Jofephine  at  the  time  of 
the  capture.  With  refped  to  another  part  of  this 
cargo,  coiififting  of  12,000  lbs.  weight  of  gum,  Mr, 
Waterman  depofed,  that  in  the  courfe  of  his  trade  he 
became    connected  with  ^.Filleul^    a  Frenchman^ 

agent 


Thtt^^     t^ent  of  a  houfe  at  Hamburg.  •  They  occafionrfly 
accommodated  each  other  with  gum  and  other  articles. 


*»#\«k,xlx«»  About  the  time  of  his  departure  from  Senegal  a  ba- 
lance on  this  account  remained  due  to  Filleulj  amouht-* 
ing  to  1 2,000  lbs.  which  finding  it  inconvenient  to 
difcharge  at  Senegal,  he  engaged  to  pay  him  the 
amount  thereof  in  London  from  his  own  fhare  of  the 
proceeds  of  xht  Jofephine^s  cargo,  fubjeft  however  to 
a  deduftion  of  the  expences  of  freight  and  ufual  coin- 
iniflion,  and  fubfcribed  with  his  initial  the  following 
acknowledgment ;  "  Thefe  are  to  certify  that  I  have 
received  of  Mr.  Filleul  12,000  lbs.  gum,  all  the  ex- 
pences  here  he  has  paid  me :  the  freight  and  ezpences 
to  Europe,  lofs  or  gain  of  weight,  and  other  expences^ 
are  to  be  borne  in  proportion  to  the  cargo,  after 
deduding  all  thefe,  com.  &c.  the  proceeds  are  for 
him.  W."  This  mode  of  liquidating  his  debt  he 
was  compelled  to  adopt  from  inal)ility  to  pay  in  fpecie, 
liot  with  any  intention  to  cover  the  property  of  an 
'  toemy,  confidering  FHleul  at  the  time  to  be  a  neutral 
fubjeft, ,  as  he  had  a  palTport  from  the  governor  of 
His  Majefty's  fettlements  at  Goree.  No  part  of  the 
^argo  was  ever  fhipped  by  or  on  account  oi  Filleul ; 
nor  any  part  of  the  cargo  confidered  the  fpedfic  gtml 
which  was  owing  tg  hinu  He  had  no  interefl  in  the 
cargo.  The  debt  could  not  be  cancelled  but  by  pay- 
ment thereof  in  London,  nor  was  it  intended  Filleul 
Ihoxild  incur  any  rilk  with  refped  to  any  part  of  the 
cargo.  Being  apprehenfive  left  the  adual  deflination 
of  the  cargo  to  London  fhpuld  be  deteded  in  the  ene- 
my •s  colony,  Mr,  Waterman  did  not  advife  his  partners 
•f  the  tranfaftion.  During  his  abfence  Filletd  called 
at  Mr.  Wilfon^s  coundng-houfe,  requefling  a  loan  of 
money,  as  he  was  much  inconvenienced  from  th$ 

circumftaQce 
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circumftance  of  Mr.  Waterman^s  delay,  wlio  was,  he  The 
faid,  confiderably  indebted  to  him.  He  received  30  /^  ^^"''"^'^'' 
from  Mr.  Wilfon^  who  confidered  him  a  diftrefled  man,  /uiuf  3oth,i8xo 
for  which  he  gave  his  bill  of  exchange  on  Mr.  Le  Clerc^ 
his  employer  at  Hamburg.  On  Mr.  Waterman^ s  arrival j 
finding  his  partner  much  difpleafed  by  this  Ihipment  ot 
the  governor's  property,  he  forbore  to  acquaint  him  of 
the  arrangement  made  with  FilleuL  By  a  fecond 
and  fubfequent  affidavit  Mr.  Wtlfon  depofed,*  that  the 
whole  cargo,  except  the  5,000  lbs.  mentioned^  was  pur- 
chafed  by  funds  arifing  from  the  proceeds  of  various 
goods  fent  out  by  him  in  different  fliips  to  Senegal^ 
under  His  Majefty's  licences*  Having  imported  with 
his  own  capital  three-fourths  of  the  gum  brought  int6 
Great  Britain  within  thefe  fifteen  years ;  for  the  pro^ 
teftion  of  which  importation  Government  had  granted 
him  licences  long  prior  to  the  grant  of  any  other> 
from  a  conviaion  of  its  indifpenfible  neceffity  in  the 
various  manufaftures  of  this  country.  The  trade  Was 
attended  with  great  difficulties,  and  it  wa$  particularly 
neceffary  to  conciliate  the  governors  of  the  colony* 
Hence  he  felt  it  abfolutely  neceffary  to  make  the 
remittance  of  2,400  Francs  in  April  1^07 ^  as  the 
proceeds  of  5,000  lbs.  for  the  ufe  of  Mademoifelle 
Blanchety  left  the  governor  fhould,  in  retaliation  for 
the  lofs^he  had  fuftained,  proceed  to  confifcate  his 
property  at  Senegal  and  that  of  other  Britijh  mer» 
chants.  The  lofs  in  the  event  of  the  condemnation 
of  this  part  of  the  cargo  muft  be  fuftained  by  the 
claimants.  The  property  therefore  confifcated  could 
not  be  confidered  that  of  the  enemy.  In  fad,  from 
the  manner  in  which  trade  was  carried  on  in  that 
fettlement,  where  gum  was  a  fort  of  circulating  medium 
by  which  debts  were  paid,  remittances  made,  and  moft 
Vol.  I.  Y  other 
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The        Other  articles  eflimated,  it  fhould  be  coniidered  as  a 
mere  ttdhs^er  of  fo  much  money  from  the  colony  to 


/an#3cth,i«i«  this  countiTy,  to  be  remitted  thence  to  France.  The 
exclufive  property  in  this  gum  left  the  governor  the 
moment  it  was  deceived  on  board.  He  only  transferred 
^  credit  to  an  amount  as  yet  unafcertained,  which  was 
to  be  regulated  by  the  ftate  of  the  market  here,  ope- 
rating upon  it  111  the  fame  manner  as  the  exchange 
upon  a  remittance  by  money  or  bill,  and  ilridly 
ipeaking,  there  was  here  no  tangible  property  upon 
which  a  court  of  pri^e  could  proceed  to  adjudication. 
The  fame  arguments  were  applicable  in  this  refpe£t  to 
the  proceeds  of  the  12,000  lbs*  weight  to  which  f/7- 
liul  was  endtted  only  in  an  equitable  point  of  view, 
and  that  exclufively  from  Mr,  Waterman^  as  the  whek 
cargo,  with  the  exception  of  the  5,000  lbs.  wdght^ 
had  been  purchafed  by  the  funds  of  Wil/on  only,  who 
had  confented  to  allow  Wat^rman^  as  his  agait  and  as 
a  remuneration  for  his  perfonal  fervice^  one-fourth  of 
the  proceeds.  The  lofs  occafioned  by  the  refufal  of 
the  captor's  agent  to  liberate  this  cargo  on  bail,  in 
order  that  it  might  be  difpofed  of  gradually  and  as 
circumftances  might  r^der  it  expedient,  (being  an 
article  of  very  limited  confumption,)  amounted  to  up- 
wards of  3,000/.  which  circumflance  had  induced  the 
claimants  to  apply  to  His  Majefty  for  licences,  more 
efie£lually  protecting  thdr  accuftomed  trade,  and  im** 
powering  them  to  import  cargoes  of  gum,  or  fuch 
other  raw  commodities  from  that  fettlement  as  were 
permitted  to  be  imported  by  the  order  of  the  nth  of 
November  1807,  to  whomfoever  the  /aid  goods  might 
appear  to  belongs  with  liberty  to  touch  at  a  neutral  port 
to  obtain  frefli  clearances.  'On  thefe  grounds  the 
claimant  had  adhered  to  the  appeal,  and  prayed  refti* 
tution  of  thefe  parts  of  the  cargo* 

The 
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The  Kingis  Advocate  and  Dallas^  for  the  Appellant^    j   "^^  ^ 
contended  that  the  licence  having  been  et^ployed  in  .«.._*.-. 
attempting  to  cover  the  property  of  the  enemy,  the  Jit»e3oth,x8x«i 
parties  to  whom  it  had  been  granted  had  forfeited  the  ** 

benefit  of  its  proteftion.  Nothing  could  be  more  in 
contradi£Hon  to  the  intention  of  the  Britijh  Govern- 
ment than  fuch  an  application  of  its  indulgence*  The 
general  principle  that  licences  fhould  be  taken  to  be 
JhriSii  juris  would  be  fufficient  to  lead  to  a  condemna- 
tion  of  the  whole  property  embarked  in  a  fpeculation 
under  a  licence  which  had  been  fo  grofsly  abufed.  The 
arguments  adduced  for  reftoring  the  parts  of  the  cargo 
condemned  were  perfeftly  nugatory,  founded  upon  the 
difficulty  of  obtaining  a  fupply  for  this  country,  'the 
neceflity  on  the  part  of  the  enemy  to  make  remittances 
to  Europe^  and  the  willingnefs  of  the  claimants  to  ac- 
commodate thefe  perfons  by  perverting  the  purpofe  to 
which  this  licence  was  intended  to  be  applied.  No 
neceffity  appeared  to  exiil  for  a  violation  of  national 
charader  in  this  trade ;  in  fa£b  this  country  had  always 
been  amply  fupplied  without  it.  The  necdiity  the  enemy 
laboured  under  to  expofe  his'  property  to  capture,  ot 
the  acquiefccnce  of  our  merchants  or  neutrals  in  its 
concealment,  could  not  entitle  fuch  parties  to  any  indul* 
gence.  Hence  the  bulk  of  the  property  was  fubjeft  to 
confifcation,  but  no  queftion  poilibly  could  arife  as  to 
the  liability  of  that  property  adualty  proved  o  belong 
to  the  enemy. 


Sentence.  Wy»ih,i3i^. 

The  Court  by  interlocutory  decree  pronounced 
againd  the  appeal  and  alfo  the  adhefion  therejto,  and 
affirmed  the  fentence  of  the  Court  beloWt 

Y£  '     • 
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/%  5tfa9  iSza 

Applictdon  for 
adiniflion  of  fiir- 
ther  proof  r6- 
luTed.    The 
daimants  refi- 
dent  in  Bohemia 
having  negle^ed 
to  enter  a  claim 
in  proper  time  in 
the  court  where, 
after  the  adjud^ 
cation  had  been 
referved  for  a 
confiderable 
time,  this  pro- 
perty was  con- 
demned, from 
nduch  fanteace 
iro  appeal  was 
inteipofed  for 
feven  moatht 
liiUtqueatly. 


EUROPA,  Christian  Mafter. 

npHIS  was  a  cafe  of  a  Dani/h  fhip  bound  from  Ton^ 
ningen  to  Cadix^  condemned  on  the  intervention 
of  the  King's  Proftor  in  the  High  Court  of  Admiralty 
as  prize  to  HisMajefty.  The  cargo  confifled  of 
Danijh  and  Bohemian  property,  as  appeared  by  the 
documents  on  board.  The  Court  referved  the  adju- 
dication of  the  latter  property,  and  the  ufual  time 
having  elapfed  from  the  return  of  the  monition,  and 
no  claim  having  been  given  for  the  faid  property,  the 
Judge  decreed  the  property  as  prize  to  the  captor, 
and  pronounced  freight  to  be  due  thereon  to  the 
Crown.  From  this  latter  fentence  ah  appeal  was  pro^ 
fecuted  on  the  part  of  the  Bohemian  claimants. 

Arnold  and  Stephen^  for  the  Captor j  obfenred,  that 
the  claimants  could  not  be  permitted  to  enter  into 
proof  of  their  claims  after  fuch  unaccountable  negli- 
gence and  delay.  The  original  proceedings  in  the 
Court  below  commenced  on  the  14th  Augu/i  1807. 
Sentence  upon  this  part  of  the  cargo  had  been  referved 
until  November  1808,  and  no  appeal  had  been  inter- 
pofed  until  June  1809.  T]ie  Court  therefore  would 
mt  extend  its  indulgence  to  a  party  fo  culpably  negli- 
gent in  profecuting  its  clsHm.  The  nature  of  the 
property  itfelf  was  alfo  extremely  liable  to  fulpicion, 
from  the  circumftance  of  the  afferted  Bohemian  pro- 
prietors having  configned  their  refpeftive  parcels  of 
goods  as  to  houfes  at  Cadizj  confifting  of  the  fame, 
number  of  partners,  and  prccifely  the  fame  names 
7  as 


HIGH  COURT  OF  APPEA^LS.  321 

as  thofe  of  the  proprietors  themfelves  refiding  m        The 
Bohemia,  and  hence  the  claimants  could  not  be  entitled        ^^°'^' 


to  any  particular  indulgence.  J%itb  aw 

Dallas  and  Jenner^  for  the  Claims  attributed  the 
delay  to  the  unfettled  ftate  of  things  upon  the  condu 
nent  during  that  period.  The  continued  ftate  of  war- 
fare in  the  intervening  countries  had  rendered  regular 
communication  extremely  imcertain,  if  not  imprac- 
ticable ;  a  fad  which  was  perfedly  well  known  to  the 
Court,  and  was  fuiScient  in  itfelf  to  induce  it  to  per- 
mit thefe  proois,  which  were  perfedly  authenticated^ 
to  be  introduced. 

Judgment. 
Sir  Wm.  Grant.— After  fo  great  a  lapfe  of  time 
fince  the  commencement  of  the  firft  proceedings  in  the  - 
Court  of  Admiralty,  without  any  reafonable  account 
being  given  for  the  negligence  of  thefe  afferted  owners, 
firft,  in  entering  no  claim  in  the  Court  below,  and 
next,  in  permitting  fo  much  time  to  elapfe  without  an 
app^,  we  muft  coniider  it  extremely  dangerous  to 
admit  any  additional  proof  at  fo  late  a  period.  In* 
deed  we  could  not  rely  upon  it  if  it  were  permitted  to 
be  introduced.  "We  muft  therefore  pronounce  againft 
th6  appeal. 

Sentence. 
Pronounced  agamft  the  appeal^  and  affirmed  the  .      , 

feptence  of  the  Court  below. 


Y3 
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jufj^  5th,  i8ro.  HENDRICK,  Hansen  Mafter. 

Tndebyiiceoee.  ^ipHIS  fliip,  uxideT  Prt^a7i  colouTS,  bound  with  ^ 
ikruaiOTofa"  cargo  of  wine  from  Bourdeaux  to  LondoUy  under 

^"^;,™*'  the  proteftion  of  His  Majefty's  licence,  but  provided 
withftandint  i     'veith  colourablc  papers,  ftatine  the  deflination  to  be 

fuhfequentOrder    «      -.         ^  ,       '^  '^  ,°  ,     ,  •    n     . 

«f  Council  maf  Su  Peterfburgh^  was  captured,  proceeded  againit  is^ 
ti'L-tio"U*^r-  the  High  Court  of  Admirahy,  where  the  fliip  and 
^^\^T\^'  cargo  were  reftored  on  payment  of  the  captor's  ex- 
petitioner  D^  pen  CCS }  froHi  which  fcnteuce  the  captor  and  His 
iicimiiiee  except    Majelly's  ProcuTator-geueral  appealed. 

defcribed  as  fuch 
ip  tlie  licence. 

For  the  Claimant  J  Dallas  and  Stoddart. — ^From  the 
peculiar  nature  of  the  licence,  by  which  this  veffel  and 
her  cargo  were  protefted,  the  Court  cannot  but  concur 
in  opinion  with  the  learned  Judge  below  and  affirm 
the  fentence.    The  licence  (a)  granted  by  the  Secretary 

of 


{a)  LICENCE. 
To  all  Commanders  of  His  Majedy's  (hips  of  war  and  privateers^ 
'  and  all  others  whom  it  may  concern,  greeting, 

WHEREAS  it  hath  been  reprefented  to  the  Lords  of  the 
Council  by  Godfrey  Fiefe  and  Co.  of  London^  merchants,  that  they 
are  defirous  of  obtaining  a  licence  or  pafs  for  permitting  three 
TeiTels,  beairing  any  flag,  to  proceed  with  cargoes  of  the  following 
articles  from  Bourdeaux  or  any  oLhe?"  French  port  to  a^  port  ^of 
Great  Briiatn^  grain  if  importable,  according  to  the  provifions  of 
the  corn  laws,  feeds,  faifron,  rags,  oak  bark,  turpentine,  hides, 
ikins,  honey,  wax,  fruit,  raw  materials,  linfeed  cakes,  tallow, 
weld,  wine,  lace,  French  cambrics,  and  hiwns,  and  that  the  maf« 
ff rs  may  be  permitted  to  receive  tbcir  freight,  and  depart  with 

their 
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©f  State  to  MefTrs.  F/5/J  and  Co,  merchants,  London^  The 

is  of  a  very  unconfined  defcription,  and  permits  three  ^'^°"^'^' 

veflels,  bearing  any  flag,  to  proceed  with  cargoes  of  juiys^iixz 

wine 


their  velTels  and  crews  to  any  port  not  blockaded :  I,  the  under- 
fignedy  one  of  His  Majefly's  principal  Secretaries  of  State^  in 
purfuance  of  the  authority  gpven  to  me  by  His  Majefty  by  Order 
of  Council^  under  and  by  virtue  of  powers  given  to  His  Majefty 
by  an  a£l  pafTed  in  the  forty-eighth  year  of  His  Majefty's  reign, 
intituled.  An  ziBt  to  permit  goods  fecured  in  warehoufes  in  the 
port  of  London^  to  be  rempved  to  the  out  ports  for  exportation  to 
any  port  of  Europe^  for  empowering  Hie  Majefty  to  dire£l  thac 
licences,  which  His  Majefty  is  authorized  to  grant  under  His  Sign 
Manual,  may  be  granted  by  one  of  the  principal  Secretaries  of 
State,  and  for  enabling  His  Majefty  to  permit  the  exportation  of 
goods  in  vefTels  of  lefs  burthen  than  are  now  allowed  by  law,  during 
the  prefent  hoftilities,  and  until  one  <^  month  after  the  fignature 
of  the  preliminary  articles  of  peace,"  and  in  purfuance  of  an  Order 
of  Council,  fpecially  authorizing  the  grant  of  thishcence,  adupli. 
cate  of  which  Order  of  Council  is  hereunto  annexed,  do  hereby 
grant  this  licence,  for  the  purpofes  fet  forth  in  the  faid  Order  of 
Council,  and  do  hereby  diredfc  the  commanders  of  all  His  Majefty's 
(hips  of  war  and  privateen  not  to  interrupt  the  faid  TeiTels,  but 
fufifer  them  to  proceed  as  aforefaid,  notwithftanding  all  the  docu- 
Jients  which  accompany  the  (hips  and  cargoes  may  reprefent  the 
fame  to  be  deftined  tp  any  neutral  or  hoftile  port,  provided  that 
the  names  and  tonnage  of  the  veflels,  the  names  of  their  mafters, 
and  time  of  their  clearance  from  Bourdeaux  or  other  port  of  lading, 
ihall  be  endorfed  on  this  licence ;  that  they  (hall  be  perm>Hed  to 
bear  the  French  flag  only  until  they  are  two  leagues  diftant  from 
Bourdeaux  or  the  neighbouring  coaft ;  that  if  they  fliall  have  borne 
the  faid  flag,  proof  (if  required)  fhaM  be  given,  that  they  are 
not  French  built,  nor  manned  with  French  feamen  \  that  if  bound 
up  channel,  they  {hall  ftop  at  PfymotUh,  and  proceed  from  thence 
with  convoy  to  their  ports  of  deftination,  or  as  long  as  fuch  con- 
voy fliall  be  inftru6ted  to  preteft  them.  This  licence  to  remain  in 
force  for  fix  months  from  the  date  hereof,  and  at  the  expiration  of 
iht  faid  periodt  or  fopner  if  the  voyage  be  completed,  to  be;  depo* 
y^  fitcd 
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The         Wine  from  Bourdeaux^  or  any  other  French  port,  to 
Great  Britain^  and  requires  the  ufual  indorfements  on 


JWy  ^th,i8io.  the  licence  of  the  names  of  fhips  and  mafters,  with  the 

tonnage 


filed  (as  the  cafe  may  be)  with  the  commiffioners  of  His  Majcfty's 
cuftoms  at  the  port  of  London,  or  with  the  colledor  of  the  cai^ 
toms  at  the  out  ports. 

Given  at  IVhliehaU  the  15th  day  of  March  1809,  in  the  forty- 
ninth  year  of  His  Majefty's  reign. 

LIVERPOOL, 

Godfrey  Fufc  and  Co.  Licence. 

(Wrote  in  the  margin.) 
This  licence  ferves  for  the  (hip  Hendrtck  of  Stettin^  of  43 1  tons, 
Pet$r  Hanfen  mailer,  and  cleared  at  Bourdeaux  the  25th  Augu/l 
1809. 

ORDER  in  Council  authorifing  the  above  Licence. 

At  the  Council  Chamber  JVhttehall  the  15th  March  1809. 
Prcfent, 

The  Lords  of  His  Majefty's  Moft  Honourable  Privy  Council. 
Duplicate. 

WHEREAS  there  was  this  day  read  at  the  board  the  humble 
petition  of  Godfrey  Feife  and  Co.  of  London^  merchants,  pn^ying  a 
licence  for  permitting  three  vefTels,  bearing  any  flags  to  proceed, 
with  cargoes  of  the  following  articles  from  Bourdeaux  or  any  other 
French  port  to  a  port  of  Great  Britain^  viz.  grain  (if  impo^ble 
according  to  the  provifions  of  the  com  laws),  feeds,  (afTrpn^  rags^ 
oak  bark,  turpentine,  hides,  fkins,  honey,  wax,  fruit,  raw  mate- 
rials, linfeed  cakes,  tallow,  weld,  wine,  lace,  French  cambricS| 
and  lawns ;  and  that  the  mailers  may  be  permitted  to  receive  their 
freight,  and  depart  with  th<*ir  vefiels  and  crews  to  any  port  not 
blockaded ;  Which  petition  being  taken  into  confideration,  it  is 
hereby  ordered  in  Council,  that  a  licence  be  granted  to  the  peti- 
goners  for  the  purpofe  above  fet  forth,  notwithflanding  all  the 
documents  which  accompany  the  fhips  and  cargoes  may  reprefent 
^e  fame  to  be  deflined  to  any  neutral  or  hoftile  port,  upon  condi* 
^on  that  the  zu^mes  and  tonnage  of  the  yeflels,  t^e  names  of  their 

inaflerS| 
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toonage  of  the  veffels,  and  the  time  of  their  clearance        n» 
from  the  port  of  lading.    Thefe  requifitions  have  been  -^ 

complied  with  moft  ftri^ly.  The  printed  feafons  of  JMis^^^^ 
the  captor  impeach  both  (hip  and  cargo,  firfl,  as 
enemy's  property,  and  fecondly,  as  not  protefted  by 
the  licence.  The  cargo  is  diftinftly  proved  by  the 
genuine  papers  on  board  to  have  been  (hipped  for 
account  of  Britijh  merchants.  The  papers  on  board, 
reprefenting  the  confignment  to  perfons  refiding  in 
Rujfta^  are  by  the  mailer,  mate,  and  others,  admitted 
to  be  falfe,  and  put  on  board  merely  to  deceive  the 
cruifers  of  the  enemy.  The  veflel  is  proved  to  be 
Prtiffian  property  by  the  bill  of  fale  found  on  board^ 
aad  the  depofitions  of  all  the  witneifes  on  board.  But 
even  were  (he  not  Pruffian  the  claimant  would  not  be 


mafters,  and  the  time  of  tbeir  clearance  from  Bourdeaux  or  their 
pen  of  lading,  (hall  be  endorfed  on  the  faid  licence,  that  they 
(hall  be  permitted  to  bear  the  French  flag  only  until  they  arc  two 
leagues  diftant  from  Bourdeaux  or  the  neighbouring  coaft ;  that  if 
tbey  (hall  have  borne  the  faid  flag,  proof  (if  required)  (hall  be 
given,  that  they  are  not  French  built,  nor  manned  with  French 
feamen ;  that  if  bound  up  channel,  they  (hall  flop  at  Plymouth^ 
and  proceed  from  thence  with  conyoy  to  their  ports  of  deftination, 
or  as  long  as  fuch  convoy  (hall  be  intruded  to  proted  them. 
Such  licence  to  remain  in  force  for  dx  months  from  the  date 
hereof,  and  at  the  expiration  of  the  faid  period,  or  fooner  if  the 
▼oyage  be  completed,  to  be  depofited,  as  the  cale  may  be,  with 
the  commilfioners  of  His  Majeily's  cuftoms  at  the  port  of  London^ 
or  with  the  colle6lor  of  1  the  cuftoms  at  the  out  ports.  And  the 
Right  Honourable  the  Earl  of  Liverpool^  one  of  His  Majefty'« 
Principal  Secretaries  of  State,  is  hereby  fpecially  authorized  to 
grant  fuch  licence,  in  cafe  his  Lordfhip  fhall  fee  no  objedioa 
(hereto,  annexing  to  fuch  licence  the  duplicate  of  this  order  here- 
|rith  fent  for  that  purpofe. 

§TEPH.COTTRELL.. 

bound 
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bound  by  this  defeft,  inafmuch  as  the  licence  exprefely 
protefts  veflels  bearing  any  flag,  and  would  therefore 
J^l^y5th,l«^a  proteft  an  enemy's  fhip,  m  fortiori  enemy's  property 
^)  Supra,  315,  ki  the  cargo.  In  the  cafe  of  \h^  Jofephine  (ji)  yoyxn 
Lordfhips  were  of  opinion  a  licence  granted  to  import 
generally  a  cargo  of  a  certain  defcription  would  not 
avail  to  proted  any  part  of  fuch  a  cargo  appearing  to 
be  the  property  of  the  enemy,  or  upon  which  cargo  an 
enemy  had  a  claim  in  bulk  to  a  certain  extent.  Here, 
however,  no  doubt  can  be  entertained  that  the  licence 
from  its  peculiar  conftrudion  would  extend  to  a  much 
greater  length  than  that  required  for  the  proteftion 
of  this  (hip  and  cargo.  In  this  inftance  the  motive 
of  Government  in  granting  licences  is  completely 
developed :  For  general  licences  are  not  granted  as  a 
matter  of  favoiu:  to  thc^  applicant,  but  through  poli- 
tical motives,  and  adually  with  an  intention  to  drive 
the  trade  of  the  country  in  articles  of  a  certain  defcrip* 
*  tion,  interdifted  generally  by  the  fyftem  of  retaliation 
this  country  has  been  compelled  to  adopt  by  the 
aggreflion  of  the  enemy.  And  upon  this  principle  it 
is  that  we  find  the  benefit  of  fuch  licences  is  not 
intended  to  be  confined  to  the  party  making  the  appli- 
cation ;  fince  they  may  without  danger  be  transferred 
to  others  not  named  in  the  licence!  Thus,  in  the  pre- 
fent  cafe  the  licence  is  granted  at  the  requeft  of  Mef&s. 
Fiefe  and  Co.  and  the  importation  made  for  the  account 
of  Meflrs.  Rucker  and  Co.  and  Meflrs.  Tajiet  and  Co. 
In  the  Court  below  the  captor's  cofts  were  granted, 
moft  probably  from  the  circumftance  of  the  n^after's 
having  concealed  from  the  knowledge  of  the  captor 
that  he  was  protefted  by  licence,  and  not  having  pro- 
duced it  until  after  the  (hip  arrived  into  Plymouth^ 

This 
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This  might  be  the  refult  of  laudable  cautioxi  on  the        The 
part  of  the  matter  with  refped  to  fo  valuable  a  cargo,  ° 

as  he  dated  he  did  not  know  whether  the  captor  was  Jmiy^i%i^ 
French  or  Englijh  for  fome  days,  but  this  inadvertence 
can  by  no  means  affe£t  the  fubjed  of  coils  in  this 
court.     We  therefore  fubmit  the  appeal  is  vescatious, 
and  fhould  be  difmifTed  with  coils. 

The  King^s  Advocate  and  Stephen^for  the  Caftors.-^ 
The  queftion  before  the  Court  involves  confiderations 
of  confiderable  magnitude  and  intereft ;  The  nature 
of  the  authority  by  which  licences  are  granted,  and 
the  length  to  which  the  proteftion  by  licences  may 
extend.     This  licenced  appears  to  have  been  granted  in 
reference  to  the  order  (4)  annexed  to  it,  and  mull  (a)Note,fu|w, 
,  therefore  be  confidered  to  be  granted  for  the  ufe  of  ***^  ^*^ 
the  petitioners  exclufively,  and  a  matter  of  perfonal 
favour.     The  permiflion  to  trade  by  licence  being  an 
infringement  or  modification  of  the  general  law,  pro^ 
hibiting  all  trade  with  the  enemy,  fhould  therefore  be 
conflrued  mod  ftridly.     The' privilege  is  incapable  of 
being  transferred  to  others  hot  named  in  the  pairticular 
grant.     This  was  the  fentiment  of  the  Court  below  in 
giving  judgment  in  the  cafe  of  the  Jonge  Johannes  (^).  (*)  4  RoKR^ 
Thus  flood  the  dodrine  in  1 802  ;  nothing  has  fince     ^* 
occurred  to  change  it.     Indeed  it  would  be  a  fubjed 
pf  confiderable  alarm  if,  in  the  cafe  of  a  licence  granted 
to  A.^  B.  could  come  into  court  and  juflify  his  trading 
with  the  enemy  in  confequence  of  the  licence  having 
been  transferred  to  him.   The  great  objed  of  Govern- 
ijfient  in  refervmg  the  grant  of  thefe  licences  within  its 
immediate  controul  is  to  prevent  improper  perfons 
obtaiiiing  this  dangerous  exemption  from  tjie  reflric- 

tion« 
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Tht        tJons  impofed  by  the  war,  which  would  be  altogether 
fruftrated  by  permitting  a  transfer.     Notwithftanding 


iJuiystihiSio,  ^hat  has  been  faid  upon  the  unreftrifted  nature  of  the 
licence,  it  is  obvious  the  grant  is  hot  intended  to  be 
made  to  three  fliips  to  import  cargoes,  but  to  thefe 
perfons  to  import  three  cargoes.  No  fatisfaftory  proof 
of  property  has  been  exhibited,  and  it  has  been  main- 
tained none  is  neceflary,  as  the  licence  is  fufEciently  ge- 
neral to  proteft  even  that  of  the  enemy.  Upon  this  part 
of  the  cafe  it  will  be  neceffary  to  refer  to  the  conflruc« 
tion  of  the  feveral  Orders  in  Council  regulating  this 
fpecies  of  trade  during  the  prefent  war.  The  order  of 
die  nth  of  November  1807  reftrided  generally  all 
trade  with  thofe  ports  of  France^  her  allies,  or  other 
nations,  from  which  the  Brifijh  flag  was  then  ex- 
cluded ;  with  various  exceptions,  amongft  which  was 
one  in  favour  of  veflels  or  their  cargoes  not  at  war 
with  His  Majefty,  and  coming  from  reftrifted  ports 
dire£l  to  ports  in  Europe  belonging  to  His  Majefty. 
This  was  followed  by  the  Order  of  the  26th  November 
1807,  which  fanftioned  the  importation  of  goods  into 
Great  Britain  from  any  port  in  Europe^  except  pons 
fpecially  notified  to  be  in  blockade,  to  whomfoeyer 
the  faid  goods  might  appear  to  belong.  That  of  the 
26th  of  April  i8og,  revoked  the  former  exifting 
orders,  and  denominated  the  trade  to  France j  Holland^ 
9nd  their  colonies,  and  alfo  the  Northern  ports  of 
Italy  from  Pefaro  to  Orbitello^  illegal. 

Br  THB  Court, 
Sir  John  Nichol. — As  things  ftood  previous  to 
the  order  of  the  26th  Aprils  would  not  this  property 
have  been  prote^ed  ?  The  order  of  the  2  7ih  November 

1807 


3*^ 


Hewdrick. 
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1807  appears  to  contain  a  claufe  prote£dng  eiren  the    ^  The 
property  of  the  enemy  on  fuch  a  deftuution. 

So  it  would  appeai^^^  but  the  order  of  the  26th 
of  April  revokes  the  enactment  in  favour  of  fuch  a 
trade,  and  this  importation  did  not  take  place  until 
Ipng  after,  the  fhip's  clearance  from  Bourdeaux  bearing 
date  the  a4tb  Augu/l.-^— 

By  the  Court. 
Sir  Wm.  Grant, — The  quefHon  is.  Whether  every 
Ucence  granted  fince  the  order  of  27th  November  is  to 
be  conftrued  in  reference  to  that  order.  The  order  is 
made  in  favour  of  veiTels  belonging  to  ftates  not  at  war 
with  us,  and  prote£ls  goods  on  board  fuch  vefleb 
goming  for  importation  here  to  ivhomfoever  helmging. 
The  licence  certainly  was  not  intended  to  reftri£k  but 
^tend  the  order. 

— ^The  parties  fhould  not  be  permitted  to  proteft 
themfelves,  at  one  time  referring  to  the  letter  of  the 
inilru£lions,  at  another  to  that  of  the  Kcenee.  And 
while  they  require  that  they  fhould  not  have  left  thai* 
the  benefit  of  the  order  previoufly  iffued  if  no  licence 
whatever  had  been  granted^  we  have  a  right  to 
demand  that  they  fhould  not  have  more  than  the  benefit 
of  the  licence  as  though  no  fuch  order  had  been  in 
cxiflence,  particularly  when  it  is  confidered  the  par- 
ties claiming  are  Driiijh  merchants,  and  therefore  leafl 
entitled  to  favour  in  a  tranfaftioa  of  this  nature,  where 
the  indulgence  proceeds  altogether  upon  the  prefump- 
tion  of  the  honourable  intention  and  good  faith  of  the 
applicants. 
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Th«  Judgment. 

'  Sir  Wm«  Grant.— It  appears  to  us,  that  whatever 


jWjriA»i8xa  t;7as  the  fair  conftru£don  of  the  licence  when  iflued,  it 
muft  necefiarily  coRtinue  the  fame  while  it  remains  in 
force.     Government  could  never  have  intended  to 
reftrid  the  licence  more  than'the  general  order.    It  is 
perfe&ly  fair  to  conflrue  the  licence  favourably  for 
the  parties  claiming  if  it  can  be  done,  by  a  efgrence  to 
thefe  inftru£tions.    And  it  is  alfo  neceflfary  to  obferve, 
that  the  petitioner  in  this  inftance  is  not  the  nominee, 
'    the  licence  being  granted  merely  at  his  requeft,  while  in 
(«)  VNiifiipit»    the  cafe  of  the  Jofepbrnq  (a\  the  permiffion  was  given 
^^*  exprelsly  to  the  claimants  by  name  to  import  a  cargo 

onboard  xheRufiis^  or  any  other  neutral  fhip.  The 
only  remaining  queftion  for  our  determination  is^ 
Whether  the  licence  is  to  alter  in  confequence  of  a 
variation  occafioned  by  the  order  fubfequently  iflued  ? 
We  apprehend  not.  The  judgment  was  therefore, 
ri^ht  and  muft  be  affirmecL 

Sbntbnce. 
Pronounced  againft  the  appeal,  affirmed  the  fen* 
tenc^  appealed  from,  and  remitted  the  caufe. 
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FALCON,  Atkins  Mafter.  JWyx9timSii^ 


CoadffnlutSflni» 
coftt«f  an 


TN  this  caf|^  the  Court  having  pronounced  againft  Coft» 
the  appeal  as  a  clear  cafe  of  fraudulent  concealment  th^  co 
df  the  property  of  the  enemy^  an  application  was  !^i'edthra|t 
made  by  His  IVlajefty'S  Advocate  to  condemn  the  ap-  ^^Imfa^* 
pellant  in  the  cofts  of  the  appeal.     Amongft  the  papers  ^'^^f^^S?*  ** 
introduced  on  the  part  of  the  captors  were  foimd  ar^-  theneutnicb*. 
ties  of  agreement  entered  into  between  the  appellant,  the^n^ut^t 
Yiaor  Halbran,  refiding  in  Aw  Tork,  and  Meflrs.  "^^^"^ 
Gramontj  Chageray^    and  Co.   of  Bour4eauXj   dated 
«3d  of  June  1805,  by  which  it  was  agreed  between 
thefe  parties  to  found  a  houfe  of  trade  in  the  name  of 
Mr.  Halbran  (a)  folely,  exprefsly  for  the  purpofe  of  (a)  Hope^  /v; 
fervingas  an  entrepot  or  "  medium  for  the  relations  **''»«•  ^^ 
between  Europe  and  the  colonies  interrupted  by  the 
war:*'  This  arrangement  or  partnership  to  continue 
for  three  years,  and  an  equal  partition  to  be  made  by 
the  parties  of  all  the  profits  refulting  from  commif- 
iions,  confignments,  and  fpeculations  mutually  entered 
bto.     Mr.  Halbran,  for  whom  the  houfe  at  Bourdeaux 
had  provided  very  extenfive  credits  in  America,  Arrim 
fierdam,  Hamburg,  and  London,  particularly  binding 
himfelf  *'  to  cover  with  his  name  and  as  his  property 
the  operations  of  the  houfe  at  Bourdeaux,  and  to  claim 
perfonally,  if  required,  the  property  fo  covered." 

The  Cot7rt  coakdenined  the  appellants  in  the  cofb 
of  the  appeal. 
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jtf/yx9th,iSia  JENNET,  CounsiJLL  Mafter. 

The^nteiite  of  TT^IS  vcffel  was  reftoFcd  on  a|)peal  from  the  Vice. 
t  vke-Admi-  Admiralty  Court  of  Nova  Scdtia  with  part  of  her 

i^^Lid^ned'  cargo..  Upon  an  appeal  being  interpofed  by  the 
Ji^ffrri^t^'  claimants  of  other  parts  of  the  cafgo,  an  interventioll 
ftc.  and  the  vef-  ^as  made  on  the  part  of  the  mailer  for  freic^ht.    Upon 

61  being  after-  .         i  .  r   t_  r 

wards  reftored     argmng  this  part  ot  the  cafe, 

upon  appeal,  a 
.  lien  for  freight 

ISiMtolS*  ^dams  contended,  that  as  the  veffel  had  been 
inafteror^wnen.  reftored  Upon  appeal  the  matter  was  entided  to  fret^t  j 
the  rettoration  amounting  in  effed  to  the  exculpation 
of  the  matter  in  the  management  of  his  fhip  upon  this 
voyage.  The  freight  had  always  been  coniidered  ail 
appendage  upon  the  veffel.  The  fate  of  the  one  in- 
volving that  of  the  other* 

The  Court,  referring  to  the  ori^nal  jaoceedmgs 
in  the  caufe,  obferved,  that  the  Ihip,  tackle,  freight^ 
&c.  had  been  condemfied  in  the  Court  below.  The 
Court  of  Appeals  had  pronounced  againft  this  fentence, 
and  decreed  the  veffel  (hould  be  reftored^  The  fen- 
tence of  reltitution  fhould  therefore  be  conftrued  to 
have  comprifed  thefe  feveral  necei&ry  appendages  of  the 
Ihlp.  .  The  Court  therefore  pronounced  for  the  zppeU 
lant,  and  decreed  frdght  to  be  due  to  the  matter,  and  ^ 
to  be  a  charge  upon  the  cargo. 
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iMARGAREt,  HEAko  Mafter.  iu/y  aift,x8iQb 

^r*HE  captor  having  only  a  commiffion  againft  Spain^  Cotimbmd  with 
this  Ihip  and  cargo  on  a  return  voyage  from  5^-  pre(fiL7it7(hi^ 
favia  to  Baliimofey  had  been  condemned  in  the  Vice-  Sattn  wth* 
Admiralty  Coiirt  of  Barbadoes  as  prize  to  the  Crown  ^"^"Jy'*  colony- 

J         J      •         r       1      •      1  1        •  i_  1  ,  Condemnation  of 

and  a  droit  or  admiralty,  havmg  been  employed  on  fliip  and  that  part 
the  outward  voyage  in  conveying  gun-powder  and  loneing  t^h* 
other  contraband  articles  to  the  Ifle  of  France^  a  colony  ^XletL* 
of  the  enemy*  <;«^r  being  con- 

'  demned  zh  eae- 


my 


T&if  King's  Advocate  for  the  RefpondenU  adverting  f  Hj^IS 
to  the  cafe  of  the  Ro/alie  and  Betty  (a)^  contended,  thevefleimay  • 
that  upon  the  principles  there  laid  down  by  the  learned  various  different 
Judge  of  the  High  Court  of  Admiralty,  that  the  part  p^Sy  ^gtd 
of  the  return  cargo  which  was  the  fubjeft  of  the  pre-  Jh^fo^f^^*' 
fent  appeal ;  namely,  a  moiety  of  certain  fhipments  of  p«ri»  to  which 

r  fl-  1  1.  J  i_  ^  me  may  have 

fugar^  coffee,  and  pepper,  claimed  as  the  property  ot  traded  from  the 
the    owners    of    this  veffel,    Meffrs.  M^Faden  and  Jlart^uwfr^mlUcr 
Scbwartes  of  Baltimore^  (the  remaining  moiety,  toge-  Jermu^n^ 
ther  with  the  refidue  of  the  goods  onboard,  appearing  uitneccflaryth* 
to  be  the  property  of  3,  Dutch  merchant,)  was  juftly  (houidbepmt 
liable   to  condemnation;  firft,  becaufe  the  outward  owJ^S^o^tht 
cargo,  confiding  principally  of  tar  and  gunpowder,  ^orm^r  To>ag«.. 
and  fuch  contraband  articles,  were  by  means  of  falfe 
documents  and  fuppreflion  carried  to  the  Ifle  of  France; 
and  fecondly,  becaufe  the  homeward  cargo  was  alfo 
falfely  documented,  and  this  moiety  of  the  fugar,  cofc 
fee,  and  pepper  claimed,  was  the  produce  arifmg  froift 
the  proceeds  of  the  faid  contraband* 

(a)  a  Rob.  Rep.  343, 

^VoL.t  iL  Arnold 
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The  Arnold  and  Stephen  for  the  Claim^  contended,  that 

this  return  cargo  could  not  be  confidered  to  have  any 


Jui9  Mft,  itia  connexion  whatever  with  the  objeftionible  outward 
cargo.  The  veflfel  had  fmce  her  firft  leaving  Balti* 
more  entered  into  a  completely  diftinft  line  of  com** 
merce ;  had  performed  a  number  of  different  voyages^ 
in  which  (he  continued  to  be  occupied  from  the  year 
1 804  to  1 807.  In  the  outward  voyage  fhe  touched  at 
the  Cape  of  Good  Hope  and  difpofed  of  part  of  her 
cargo  fpr  cafli ;  proceeded  thence  to  the  Ifle  of  France^ 
where  the  remainder  was  difpofed  of;  from  thence  to 
Batavla  in  ballaft ;  again  failed  with  a  cargo  of  arrack^ 
&c.  for  Tranquebar  ;  returned  to  Batavia  with  piece 
goods ;  and  finally  failed  with  this  cargo  for  Baltimore^ 
after  three  years  and  four  months  occupied  in  thefe 
feveral  voyages,  four  of  which  had  intervened  between 
that  in  which  the  objectionable  cargo  was  carried  out 
and  the  prefent  In  thefe  various  fluftuations  and 
changes  of  property  it  muft  be  fuppofed  that  any  pof- 
(ible  connexion  of  the  prefent  with  the  firft  cargo, 
comprifing  the  contraband  articles,  muft  be  com- 
pletely loft.  This  could  not  be  confidered  the  retun 
cargo  to  the  firft.'- 

By  the  Court. 
Sir  John  Nichol. — In  all  thefe  fucceffive  voyages 
and  exchanges  of  property  it  is  admitted  by  the  mafter 
diat  after  the  firft  cargo,  which  was  exclufively  the 
property  of  the  neutral  claimants,  a  Dutch  merchant 
had  a  joint  concern  of  one  half  in  each  fubfequent 
cargo,  and  that  in  the  prefent  voyage  xhe  Dutch  mer* 
chant  owns  the  whole  of  the  cargo  except  the  moiety 
of  thefe  fliipments  of  fugar,  coffee,  and  pepper. 


HIGH  COURT  or  APPEALS.  335 

It  certainly  would  be  admitted  this  mafter  had        Th« 
afted  ftrangely  throughout,  and  had  been  very  liberal        ^°^ 
in  adimtting  that  which  mud  be  prejudicial  to  the  Ji^y  »&,  x8z«. 
interdlt  of  the  claimants,  who  had  loft  upon  the  voy- 
age the  mafter  in  whom  they  repofed  confidence; 
and  this  acquiefcence  in  the  views  of  the  captors  had 
been  amply  recompenfed  by  their  indulgence,  as  they 
had  reftored  to  him  all  the  property  he  had  an  intereft 
in  on  board,  with  other  fignal  marks  of  favour.     The 
property  of  the  prefent  cargo  appearing  completely 
deftitute  of  any  connexion  with  the  firft,  it  would  be 
a  ftep  beyond  any  the  Court  had  taken  on  any  former 
iimilar  occafion,  were  this  property  confidered  liable 
to  condemnation.     Some  boundary  ihould  be  eila- 
blifhed  or  elfe  it  would  be  impoffible  to  afcertain  when 
a  veffel  might  be  confidered  exempt  from  the  confe- 
quences  of  an  aft  of  delinquency  however  remote. 

Judgment. 
Sir  Wm.  Grant. — The  principle  upon  which  this 
and  other  Prize  Courts  have  generally  proceeded 
to  adjudication  in  cafes  of  this  nature  appears  fimply 
to  be  this,  that  if  a  veflfel  carried  contraband  on  the 
outward  voyage,  fhe  is  liable  to  condemnation  on  the 
homeward  voyage.  It  is  by  no  means  ncceffary  that 
the  cargo  fhould  have  been  purchafed  by  the  proceeds 
of  this  contraband.  Hence  we  muft  pronounce  againft 
this  appeal,  the  fentence  of  the  Court  below  being 
perfedly  valid,  and  confiftent  with  the  acknowledged 
principles  of  general  law. 

Sentence. 
Pronounced  againft  the  appeal,  and  affirmed  the 
fentence  of  the  Court  below  condemning  the  property 
^  both  i^>  2nd  cargo. 

Zs 
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jijya5th,i8x«.  ELIZA,  BuRRouGH  Maftcr* 

^^"^^^J^'i.    TN  this  appeal  from  the  fentence  of  the  Vice-Ad* 

ftored  ©n  fuflhcr  I'J^  rr-  ,.  in- 

jroof.— Avpiica-  itiiralty  Court  or  Jamaica^  condemning  the  Ihip 
^refufid^  and  cargo,  an  application  was  made  to  the  Court 
^iXd  w'''"^  for  the  captor's  expences,  under  the  following  cir^ 
^"/•''j!]-7''°"  cumftances, 

litence  to  a  mo- 

£;itr^?'  ^4anis,  for  the  Capior,  ftated,  that  further  proof 
having  been  permitted  to  be  introduced  in  the  caufe  ; 
he  had  examined  the  further  proofs  and  admitted  them 
to  be  fatisfadory.  To  prevent  unneceflary  trouble  or 
delay  lie  had  propofed,  on  behalf  of  his  party,  to 
confent  to  the  redoratioi)  of  the  property  on  payment 
of  the  captor's  expences.  To  this  reafonable  propofal 
the  claimant  had  refufed  to  aflent.  The  captor  was 
certainly  entitled  to  an  allowancje  of  expences  where 
the  claimant  had  fecourfe  to  further  proof  to  fubflan* 
date  his  claim ;  As  this  pbftinacy  had  been  the  fole 
caufe  of  the  parties  once  uiori2  prefenting  themfelyes 
to  the  Court  to  prove  what  was  not  difputed,  the 
claimant  fliould  therefore  defray  the  captor's  expences 
in  the  prefent  jipplication. 

Arnold,  fir  ike  Claim^  contended  the  claimant  was 
perfeflily  juftified  in  refufmg  to  take  back  the  property 
by  confent,  when  that  confent  was  accompanied  by  a " 
condition  to  pay  a  fiim  of  money  which  the  cSiptor^ 
had  no  pretcnfion  to  demand.  The  claimant  was  per. 
fedlly  at  liberty  to  come  before  the  Court,  notwith- 
ft^nding  the  offer  made,  by  the  captor.  Circumftantcs 
flight  frequently  arife  ^hich  would  render  it  expe. 
^  dienf 
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dient  to  make  a  further  application.     In  the  prefent        tEc 
csiJe  he  had  to  complain,  that  notwithftanding  a  moni-       ^^"^^ 


don  had  iffued  in  the  Court  below  for  a  confiderable  j^y  aiih,i|^ 

time  paft  to   bring  in   the  proceeds,   the    captor's 

agents  had  neglefted  to  comply  therewith,  and  had  to 

the  prefent  hour  kept  them  back.     Part  therefore  of 

his  duty  would  be  to  apply  for  an  attachment  againft 

the  captor's  agents  to  compel  them  to  perform  their 

duty.  * 

Judgment, 
Thb    Court   obferved,  that  the  captor's  agents    ''    . 
having  fo  manifeftly  neglefted  their  duty,  no  indul- 
gence could  be  granted  to  a  party  under  fuch  circum- 
ftances.     The  application  was  refufed,  the  Ihip  and 
C2igo  reftored,  and  an  attachment  decreed  againil  the  « 

captor's  agents* 


JAMES  and  WILLIAM,  Poi-j-ard  Mafter*         ^uf^%5ih,tU9, 

TN  this  cafe  their  Lordfhips,  on  the  loth  February  Captor^iex. 
■     1808,  had  pronounced  fpr  the  appeal  of  the  claimr  Mdc^^^n?«, 
apt,  and  decreed  the  fhip  and  cargo  to  be  reftored,  or  ^^j^^ff  vt^ 
the  value  thereof  paid  to  the  claimant,  upon  payment  Admimitj-  Coon 
of  the  captor's  expences  in  both  Courts,  refeiTing  the  1^41  cL^^ 
accompt  fales  of  the  faid  fhip  and  cargo,  brought  in  jiencfattending 
by  the  claimant's  proftor,  to  the  regiftrar  and  mer-  'l^nricTJobf  pu 
chants  to  report  thereon.   '  A  report  was  accordingly  1**^"* «  ^^^^'b* 
piade  out,  which  vas  objected  to  in  leveral  articles.  ty.—infurance 
Tbgfe  obje^iong  wgre  ^ain  referred  to  the  regiftrar  aiTupo^  freight 

aHoxvcl.  Com- 
|lij(Sop  pn^e^tir^i^uiance;  on  purchafe  of  Excbeg^uer  bUlt|. 

10^4 
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The        and  merchants,  who  reported  "  that  in  relpefl:  to  the 
wH"  AM.     feveral  articles  fo  referred  to  them,  the  fame  ought  to 
"  be  allowed  as  in  the  fchedule  thereunto  annexed."  • 


'  JlM^ijth,x8za 


For  the  Claimant^  it  was  objefted,  in  reference  to 
the  charges  contained  in  the  report,  that  the  captors 
had  unneceffarily  incurred  the  expences  attendant  on 
finding  fecurities,  amounting  to  937/.  141.  at  the 
rate  of  5  /,  per  cent,  upon  the  value  of  the  fhip  and 
cargo,  which  had  been  fent  by  the  order  of  the  Vice- 
Admiralty 


♦  schedule;. 

Interefl  on  cafti  advanced  on  account  fales  of  {hip 

Ditto        Ditto  on  cargo        -        •     " 

Ditto        Ditto  on  general  account      .  • 

Thefe  charges  are  fet  off  againft  intereft 

due  to  the  claimant  from  the  prompt  of 

fales,  till  thepurchafe  of  Exchequer  bills. 

Premium  of  infurance  on  freight  and  commilGon  - 

!per  cenU  on  effe6ling  infurance  on  j^22,020 
per  cent,  on  purchale  of  Exchequer  bills 
per  cent,  on  bill  for  outfit,  £S6j^  part  of    •     - 
Lgency     '      -         -     ^ 

'  5  per  cent,  for  the  fecurities  at  Bermuda        ^ 
foftage 


Dilallowed. 

2 

^3  J 


3 
28 

12 


163 


it097    5 
52  10 

937  14 


Objc6liont  on  the  part  of  the  Claimant. 
5  per  cent,  commiflion  on  outfit  and  expences 
Allowed  on  outfit  onlv  £S6^      .        «        • 
2\  per  cent,  ditto  on  fales  of  (hip 
t\  per  cent,  ditto  on  fales  of  cargo 


Difallowances  in  former  report  -        -        - 

Allowed  confignees  by  prefent  report 

To  be  accounted  for  by  Mellh*  Sbeddcn  and  Co. 
and  Atlhu  and  Co.        -        -        .     -      - 


5*    5 


38  10    o 
662    8    o 


iUlowtd, 


XIO 

95 

4 


2 
o 
6 


AUDEN,  Regiftrar  of  His  Majcft/a  High 
Court  of  Appeals  for  Pri2tt. 


023 


209  10    8 
910 


1^200    9    8 


1*73*  15 
200    9 
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Admiralty  Court  at  Berrhuda  on  to  England  for  fale,       «• 

Jamki 


the  proceeds  to  be  depofited  in  the  Bank  to  aUde  the     williai^. 
dedfion  of  the  Lords  CommiiSoners  of  Appeal,  pur-  -* 

fuanttothe  ad  of  the  41ft  G^^r^^  third,  fe^ion  the  '^"^^^th.^li 
ninth,  intituled,  "  An  aft  for  the  better  regulation  of 
His  Majefty's  prize  courts  in  the  We/i  Indies  and  Jme^ 
ricaj  and  for  giving  a  more  fpeedy  and  effeftual  execu- 
tion to  the  decrees  of  the  Lords  Commiffioners  of 
Appeal/'     As  the  claimant  had  not  required  fecurity, 
it  was  unrealonable  the  expences  attending  the  finding 
fecurities  fhould  make  a  part  of  the  report.     No  objec- 
tion having  been  made  to  letting  the  fliip  and  cargo  go 
on  to  England  without  it,  there  exifted  no  grovmd  for 
the  charge :  And  finally,  the  claimant  did  not  admit 
the  uiage  of  granting  in  fuch  cafes  a  commiflion  of 
five  per  cent,  for  the  fecurities,  but  confidered  it  per- 
feftly  unprecedented.     The  prefent  was  the  firft  cafe 
of    this   nature    upon  this  aft    which    had    come 
before  their  Lordfhips.     An  objedion  was  alfo  made 
to  the  demand  of  163/.  is.%d.  as  the  premium  of 
infurance  on  freight  and  commiflion  which  had  not 
been  allowed  in  the  regiftrar's  report,  but  which  was 
now  claimed  as  a  fpecific  and  diflind  charge  upou 
this  property. 

For  the  Captor ^  it  was  argued,  that  the  provifiong 
oftheLegiflature,  requiring  fecurity,  feemed  particu- 
larly formed  for  the  piurpofe  of  fecuring  the  interefl: 
of  the  claimant  until  final  adjudication.  No  reafon- 
able  objeftion  could  therefore  be  made  by  the  claim- 
ants to  this  charge,  which  was  very  ufual,  and  which 
effeftually  protefted^  his  property.  The  infurance 
Ukewife  on  the  freight  was  a  common  charge  in  all 
thefe  cafes; 

The 
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•The  The    Repjlrar   obferved,   that    the    coilinliffioil 

Wi1"am/    charged  was  that  ufually  made  on  giving  fecurity 
either  in  the  Wejh  Indies  or  this  country  in  all  cafes 


•^^^^'•^^'^•ofthisdefcription. 


By  the  Court. — If,  after  the  captor  has  obtained 
ppffeflion  on  finding  bail,  the  claimant  wifh  it  to  be 
fent  on  to  England^  he  muft  abide  the  expences  legally 
incurred,  which  are  in  faft  the  refult  of  his  own 
requeft. 

The  Re^ijirar  ftated,  that  the  reafon  freight  had  not 
been  allowed  in  the  fchedule  was,  that  the  merchants 
had  not  cohfidcred  freight,  fo  defcribed^  an  infurable 
article. 

By  the  Court. 
'   Su*  Wm.  Scott.— Suppofing  the  mafter  had  not 
been  alfo  owner,   would  not  freight  have  been  due 
upon  tliis  cargo  ? 

Sentence. 
The  Court  direfted  the  Regiftrar's  report  to  be 
amended,  by  allowing  therein  937/.  14 J.  paid  the 
facurities  at  Bermuda^  and  163  /.  i  ^.  8  d.  premium  of 
infurance  on  freight  from  Bermuda  to  England^  and 
en  the  faid  fum  of  937  /.  14  j. 
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EXTRACT  from  His  Majeftys  Proclamation  fir  regu^ 
lating  generally  the  Dijlribution  of  Prizes  taken  by 
Veffels  in  His  Majejlys  Service. 

[To  wbici  frequent  Reference  u  made  in  the  arguments  ref/^Sing  tie 
DioMEDSf  page  8i.] 

XTTE  do  hereby  further  will  and  dire6i,  that  the  following 
^  ^  Regulations  fhall  be  obfcrved,  concerning  the  one-eighth 
part  hcrein-before  mentioned,  to  be  granted  to  the  flag  or  flag- 
oflicers  who  (hall  a^ually  be  on  board  at  the  taking  of  any  pDEC^ 
or  (hall  be  direding  pr  aflilling  therein. — Firft,  that  a  captain  of « 
ihip  fliall  be  deemed  to  be  under  the  command  of  a  flag,  when 
he  fliall  adually  Ikve  received  fome  order  diredly  from,  oV  he 
aAing  in  execution^'  fome  order  ifliied  by  a  flag-officer ;  and 
ihall  be  deemed  to  continue  under  the  command  of  fuch  flag,  fo 
long  as  the  flag-officer  by  whom  the  order  was  iflued,  or  any  other 
flag-officer  ading  upon  the  fame  ftation,  fliall  continue  upon  fuch 
ftation ;  or  until  fuch  captain  fliall  have  received  fome  order 
dircAly  from,  or  be  acting  in  execution  of  fome  order  iflued  by, 
fome  other  flag-officer,  or  the  Lords  Commiffioners  of  the  Admi* 
ralty .-Secondly,  that  a  flag-officer  commander  in  chief,  when 
there  is  but  one  flag-officer  upon  fervice,  fliall  have  to  his  own 
ufc  the  (aid  one-eighth  part  of  the  prizes  taken  by  fliips  and  vcflcls 
under  his  command,— -Thirdly,  that  a  flag-officer,  ftnt  to  com* 
mand  on  any  llation,  fliall  have  no  right  to  any  fliare  of  prizes 
taken  by  fliips  or  veflels  employed  there  before  he  arrives  within 
the  limits  of  fuch  ftation,  and  aftually  takes  upon  him  the  com- 
mand, by  communicating  orders  to  the  flag-officer  previoufly  in 
command ;  iave  only  that  he  fliall  be  entitled  to  a  fliare  of  prizes 
taken  by  thofe  particular  fliips  to  which  he  fliaU  adually  have 
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given  fome  order,  and  taken  under  his  command  wittiin  tbe  limiti 
of  fuch  (lation. — Fourthly,  that  a  commander  in  chief,  or  other 
flag-officer>  appointed  or  belonging  to  any  (Nation,  and  paffing 
through  or  into  any  other  flation^  fhall  not  be  entitled  to  (hare 
in  any  prize  taken  out  of  the  limits  of  the  flati*n  to  which  he 
is  appointed  or  belongs,  by  any  (hip  or  ve(rel  under  .the  command 
of  a  flag-officer  of  any  other  (lation,.- or  under  Admiralty  orders; 
unlefs  fuch  commander  in  chief,  or  flag-officer,  is  expreGly  au. 
thorized  by  the  Lords  Commiflioners  of  the  Admiralty  1o  take 
Upon  him  the  command  in  that  (lation  in  which  the  prize  is 
takeuj  and  (hall  adlually  have  taken  upon  him  fuch  command^ 
in  manner  aforefaid. — Fifthly,  that  when  an  inferior  flag-ofiBcer 
ii  fent  to  reinforce  a  fuperior  flag-officer  on  any  (lation,  the 
fuperior  flag-officer  (hall  have  no  right  to  any  (hare  of  prizes  takes 
by  the  inferior  fiag-officer  before  the  inferior  flag-officer  (haQ 
arrive  within  the  limits  of  the  (lation*  and,  moreover,  (hall  ac- 
tually receivt  fome  order  tliredlly  from  him,  or  be  ading  in  exe- 
cution of  fome  order  i(rued  by  him. — Sixthly,  that  a  chief  flag- 
officer  quitting  a  flation  cither  to  return  home,  or  to  a(rume 
another  command,  or  otherwife,  except  upon  fome  particular 
vrgent  fervice  with  the  intention  of  returning  to  the  flation  at 
foon  as  fuch  fervice  is  performed,  (hall  have  no  (hare  of  prizes 
taken  by  the  (hips  or  veflels  left  behind,  after  he  fliall  have  pafled 
the  limits  of  the  (lation,  or  after  he  (hall  have  furrendered  the 
command  to  another  flag-officer,  appointed  by  the  Admiralty  to 
be  commander  in  chief  upon  fuch  (lation. — Seventhly,  that  an 
'inferior  flag-officer  quitting  a  flation  (except  when  detached  by 
orders  from  his  commander  in  chief  out  of  the  limits  thereof  upoa 
a  fpecial  fervice,  with  orders  to  return  to  fuch  (lation  as  foon  as 
fuch  fervice  is  performed)  (hall  have  no  fliare  in  prizes  taken  by 
the  fliips  and  vcfTels  remaining  on  the  (lation,  after  he  fliall  have 
pa(red  the  limits  thereof;  and  in  like  manner  the  flag-officers 
remaining  on  the  (lation  (hall  have  no  1hare  of  the  prizes  taken 
by  fuch  indHior  flag-officer,  or  by  the  fliips  and  veflels  under  his 
immediate  command,  after  he  fliall  have  quitted  the  limits  of  the 
flation,  except  when  detached  as  aforefaid. — Eighthly,  that  whei^ 
VeifelA  under  the  command  of  a  flag,  which  belong  to  feparate 
flations,  (hall  happen  to  be  joint  captorr,  the  captain  of  each 
fliip  fliall  pay  one-third  of  the  fliare  to  which  he  is  entitled  to  the 
^  flag-officers  of  the  (btion  to  which  he  belongs.  But  the  captains 
of  vc(rck  under  Admiralty  orders^  being  joint  captors  with  other 

Yefldt 
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Tcflets  under  a  llag»  (hall  retain  the  whole  of  their  (hare.— -Ninthlf  » 
that  if  a  flag-officer  it  fent  to  command  in  the  •ut-portt  of  thb 
kingdom,  he  (hall  have  no  (hare  of  the  prizes  taken  by  (hips  or 
TciTcIs  which  have  failed,  or  (hall  fail,  from  that  port  by  order  froin 
the  Admiralty. — Tcnthly,  that  when  more  flag-officcrs  than  one 
ferve  together,  the  eighth  part  of  the  prizea  taken  by  any  (hipt 
or  veilels  of  the  fleet,  or  fquadron,  (hall  be  divided  in  the  follow* 
ing  proportions ;  -oidtlhett  If  there  be  but  two  flag^officeri,  the 
chief  (hall  have  two-third  parts  of  the  faid  one- eighth,  and  the 
other  (hall  have  the  remaining  third  part :  but  if  the  number  of 
flag-officers  be  more  than  two,  the  chief  (hall  have  only  one  half,  - 
and  the  other  half  (hall  be  equally  divided  among  the  other  flag 
officers.— ^Eleventhly,  that  commodores,  with  captains  under 
them/  (hall  be  efteemed  as  flag-officeis  with  refpe^l  to  the  eighth 
part  of  prices  taken,  whether  commanding  in  chief  or  ferving 
under  command. — Twelfthly,  that  the  (irft  captain  to  the  admirjd 
and  commander  in  chief  of  our  fleet,  aad  alfo  the  firft  captain  to 
our  flag  oflicer  appointed,  or  hereafter  to  be  appointed,  to  com* 
mand  a  fleet  or  fquadron  of  ten  (hips  of  the  lind  of  battle,  or 
upward*,  (hall  be  deemed  and  taken  to  be  a  flag-officer,  and  (hall 
be  entitled  to  a  part  or  fiiare  of  prizes,  as  the  junior  flag-officer 
of  fuch  fleet  or  fquadron; 

Given  at  Our  Court  at  St.  JamO>  ^^  feventh  .day  of  Jtdf 
One  thoufand  eight  hundred  and  three^  in  the  fortythiid 
ycfit  of  Our  reign. 
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ORDERS  iffued  by  His  Majejiy  in  Council  Jince  the 
Commencement  §ftbefe  Reports. 


Prohibiting  the 
cipo' ration  of 
naval  ftovcs  ge« 
nerally,  with 
particular  ex* 
ceptioos  in  re- 
fpeArovefleltof 
war  and  others, 
on  paying  ccrraio 
duties  and  mail- 
ing oa^h  at  to 
tbf  ir  dcftioation. 


No..  I. 

At  the  Court  ftt  the  ^een*s  Palace^  the  aift  oi  June  iSojH 

PRESENT, 

The  KING'S  iDoa  Excellent  Majefty  in  CounciL 

VX^HEREAS  the  time  limited  by  his  MajeAy's  Order  in 
^  Council  of  the  fourteenth  day  of  December  one  tkou&ad 
eight  hundred  and  eighty  prohibiting  the  tranfporting  into  any 
parts  out  of  this  kingdom  of  any  pig-irou,  bar-iron,  hempi  pitch, 
tar,  roiin,  turpentine,  anchors,  cables,  cordage^  mafts,  yards, 
bowfj^rils,  oars,  oakum,  iheet-copper,  or  other  naval  (lores,  wiU 
expire  upon  the  eleventh  day  of  July  next :  And  whereas  it  is 
judged  expedient  for  his  Majefty 's  fervicc,  and  the  fafety  of  this 
kingdomi  that  the  faid  prohibition  ihould  be  continued  for  fome 
tt«e  longer,  his  Majefty  doth  therefore,  vrith,  the  advice  of  his 
Privy  Council,  hereby  order,  require,  prohibit,  and  command^ 
that  no  perfon  or  perfons  whofoever  do  at  any  time,  for  the  fpace 
of  fix  months,  from  the  (aid  eleventh  day  of  July  next,  prefume 
to  tranfport  into  any  parts  out  of  this  kingdom  any  pig-iron,  bar- 
iron,  hemp,  pitch,  tar,  rofin,  turpentine,  anchorSTcables,  cordagre, 
mafts,  yards,  bowfprits,  oars,  oakum,  (heet-copper,  fail-doth  or 
canvas,  or  other  naval  ftores,  or  do  (hip  or  lade  any  pig-iron^ 
bar-iroD,  hemp,  pitch,  tar,  rofin^  turpentine,  anchors,  cables, 
cordage,  mafts,  yards,  bowfprits,  oars,  oakum,  (heet-copper^ 
fail-cloth  or  canvas,  or  other  naval  ftores,  on  board  any  (hip  or 
vefiel,  in  order  to  tranfporting  the  fame  into  any  parts  beyond  th^ 
feas,  wtthout  leave  or  permiflion  firft  being  had  and  obtained  firom 
his  Majefty  or  his  Privy  Council,  upon  pain  of  incurring  the  for- 
feitures infilled  by  an  z&.  pa(red  in  the  thirty-third  year  of  his 
Majefty 's  reign,  intituled,  ^  An  Ad  to  enable  his  Majefty  to  re- 
ftrain  the  exportation  of  naval  ftores,  and  more  effe£iuanyMa 
prevent  the  exportation  of  faltpctre,  «rmS|  and  anununition,  when 

prohibited 
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prohibited  by  Proclamation  or  Order  in  Council :"  But  it  is 
neveithekfs  hit  Majefty't  pleafure^  ,that  nothing  herein  contained 
(hall  extend,  or  be  conftrucd  to  extend,  to  any  of  his  Majeily'a 
fiups  of  war,  or  any  other  (hips  or  velTels  or  boats  in  the  fervicc 
of  his  Majefty,  or  employed  or  freighted  by  his  Majcfty's  Board 
of  Ordnance,  or  by  the  Commiffioners  of  hb  Majefly's  navy ;  nor 
to  prevent  any  fliip  or  veflel  from  taking  or  haviog  on  board  fuch 
quantities  of  naval  ftorea  as  may  be  neceffary  for  the  ufe  of  fuch 
fliip  or  vetTel  during  the  courfe  of  her  intended  voyage,  or  by 
licence  from  the  Lord  High  Admiral  of  Great  Britain,  or  the 
G>mmifiioners  of  the  Admiralty  for  the  time  being ;  nor  to  the 
exportation  of  the  faid  fevcral  articles  to  Ireland^  or  to  his  Ma- 
jelly's  yards  or  garrifons,  or  to  his  Majedy's  colonics  and  planta'> 
tions  in  America  or  the  l^eji  ImUet,  or  to  Newfoundland,  or  to  4iis 
Majcfty'i  forts  and  fettlements  on  the  coaft  of  Africa,  or  to  the 
iHaad  of  St.  Helena,  or  to  the  Briii/b  fettlements  or  fadories  in  the 
EafilmSes:  Provided  that  upon  the  exportation  of  any  of  the  (aid 
articles  for  the  porpofe  of  trade  to  Ireland,  or  to  his  Majefty's 
yards  and  garrifons,  or  to  his  Majefty*s  colonies  and  plantations  in 
America  or  the  IFe^  Indies,  or  to  the  ifland  of  Newfoundland,  or 
to  hb  Majefty's  forts  and  fettlements  on  the  coaft  of  Africa,  or  to 
the  ifland  of  St.  Helena,  or  to  the  Briiijh  fettlements  or  faAories  in 
the  Eqfi  Indies i  the  exporters  of  fuch  articles  do  iirft  make  oath  of 
the  true  deftioalton  of  the  fame  to  the  places  for  which  they  fhall  be 
catered  otitwards,  before  the  entry  of  the  fame  fhall  be  made,  and 
do  give  full  and  fuiScient  fecurity,  by  bond  (except  as  herein-after 
eicepted),  to  the  fatbfiiAion  of  the  Commiflioners  of  his  Ma- 
jefty's Cuftoms,  to  carry  the  f^id  article*  to  the  places  for  which 
they  arc  fo  entered  outwards,  and  for  the  purpofes  fpecified,  and 
none  other ;  and  fuch  bond  Ihall  not  be  cancelled  or  delivered  up 
until  proof  be  made,  to  the  fatb&dion  of  the  faid  Commiflioners, 
by  the  produ&bn,  within  a  time  to  be  fixed  by  the  fai^  Comnuf« 
fibners,  and  fpecified  in  the  bondy  of  a  certificate  or  certificatesf 
in  fuch  form  and  mannef  as  fliall  be  direded  by  the  faid  Commif- 
fioners, (hewing  that  thf  faid  articles  have  been  all  duly  landed  at 
the  placef  for  which  they  were  entered  outwards  s  But  it  is  his 
Majefty's  pleafure,  neverthelefs,  that  the  following  articles,  vi%. 
bkr-iron,  white  and  tarred  rope,  tallow  or  mill  greafe,  tarpaulins 
for  waggon-covers,  pitch,  tar,  and  turpentine,  fliall  be  permitted 
to  be  exported,  upon  payment  of  the  pn^r  duties,  without  bond 
being  catered  into  by  the  merchant  exporter,  to  any  ofihtBritj/i 

<X  pUmtationt 
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plantations  in  the  Wejl  Indies,  or  to  any  of  liis  Majefty's  fettle* 
mentt  in  South  Jmerica  ;  provided  the  merchant  exporter  fliaUl  firft 
venfy,  upon  oath,  that  the  articles  fo  exported  are  intended  for 
the  ufc  of  a  particular  plantation  or  fettlemcnt,  to  be  nanned  in 
the  entry  outwards,  and  not  for  fale ;  and  that  the  faid  planUtion 
or  fettlement  has  not  before  been  fiirnifhed  with  any  fupply  of  the 
iaid  articles  durmg  the  fame  feafon ;  and  provided  alfo  that  the 
exportation  of  the  faid  articles  fliall,  in  no  cafe»  exceed  the  Talue  J 

of  fifty  pounds  fterling  for  any  given   plantation  or  fettlement^  i 

whether  by  one  or  more  (hip.r.enls  within  the  fame  feafon  ;  And 
the  right  honourable  the  Lords  Commiflioners  of  his  Majefty's 
Treafury,  the  Commiflioners  for  executing  the  ofiBce  of  Lord 
High  Admiral  of  Great  Britain^  and  the  i.ord  Warden  of  the 
Cinque  Ports,  are  to  give  the  neceffary  diredions  herein  as  to 
diem  may  refpeAively  appertain. 

W.  FAWKENER. 


No.  2. 


laftDfona. 


At  the  Court  at  the  ^eens  Palace^  the  zath  of  July  1809. 

PRESENT, 

The  KING'S  mod  Excellent  Majefly  In  Council. 

Mtnilembv  q.  T^  "  *^"  ^*^  ordered  by  his  Majefty,  in  Council,  that  a  general 
*  -^  embargo  be  forthwith  laid  (to  cootinme  until  further  orders) 
upon  all  (hips  and  veficlsjn  the  united  kingdom  of  Great  Briiam 
and  Ireland^  except  his  Majefty's  (hips  and  veffeb  of  war»  and 
except  fuch  (hips  and  velTelsas  (hall  b«  laden  by  the  efpecial  order» 
and  under  the  diredions  of  the  Lords  CommiiEoners  of  his  Ma* 
jefty's  Treafury^  or  the  Lords  Commiifioaen  of  the  Admindty» 
with  any  kind  of  providons  or  ftores  for  the  ufe  of  his  Majefty*! 
fleets  or  armies;  and  alfo  except  fuch  (hipa  and  veiFels  as  arc  em*. 
ployed'  by  the  oiEcers  of  the  navy,  ordnance,  vidualling,  and 
cuftoms:  And  the  right  honourable  the  Lords  Com miflionert  of^ 
his  Majefty's  Treafury,  and  the  Lords  CommifTioners  of  the  Ad* 
miralty,  and  the  Lord  Warden  of  the  Cinque  Ports,  arc  to  gin 
the  neccflfary  dircaioos  herein  as  to  them  may  refpedively  ap* 
pertain.  W.  FAWKENER. 
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No.  3. 

i^T  the  Court  at  the  ^eeni  Pahee^  the  latkof  July  1S09; 
-  PRESENT, 

The  KING'S  mofi  Excellent  Majefty  in  CounciL 

tttHEREAS  his  Majefty  was^  by  his  Ordei;  la  CounciT of  the  Feminine 
^^    the  thirty^firft  of  May  one  thouCind  eight  hundred  and  nine,  tifJJJJ  J'J^^ 
plcafed  to  dired,  that  no  foreign  Teflel,  except  as  therein  excepted,  cne«y  to  entflc 
fhould  enter  into  the  port,  harbour,  or  road  lying  between  the  lrwS^J'J*^|^ 
ifland  of  Hfisgohmd  and  SanJy  IJland^  and  the  /hoals  of  the  faid  particular 
iilands  refpe^ively,  and  commonly  called  or  known  by  the  names  ^^^^ 
of  the  N<trtb  Haven  and  the  South  Havoip  under  any  pretence 
whacerer ; 

His  Majefty  is  pleafed,  by  and  with  the  ^dyice  of  his  Privy 
Council,  to  revoke  fo  much  of  the  faid  order  as  refpefb  fliips  en* 
tering  into  the  port  of  the  Faid  ifland  or  places  thereof  in  ballaft  ; 
and  to  direA,  that  henceforth  merchant  Tefiels,  under  any  flag 
except  iht  Freaeit  coming  in  ballaft,  (hall  be  allowed  to  enter 
thereto  without  his  Majefty's  licence :  And  the  right  honourable 
the  Lords  Commifiioners  of  his  Majefty's  Treafury,  and  the  Lords 
CommiiEoners  of  the  Admiralty,  are  to  give  the  neceflary  direc- 
tiQiis  herein  at  to  them  may  refpeAively  appertain. 

W.  r  AWKENEi, 


No.  4; 

At  the  Court  at  the  ^ueen*t  Palace^  the  2d  of  Augufl  ifioy* 

PRESENT, 

The  KING'S  moft  Excellent  Majefty  in  CouaciL 

tT  is  this  day  ordered  by  his  Majefty  in  Council,  that  the  general  J/J^^l^ 
^  embargo  laid  by  his  Majefty's  Order  in  Council,  dated  the 
twelfth  of  laft  month,  upon  all  (hips  and  veflfels  in  the  XJnited 
Kingdom  of  Great  Britain  and  Ireland  (except  as  therein  ex- 
cepted) be  taken  o(f :  And  the  right  honourable  the  Lords  Com-  « 
miffioners  of  his  Majefty 's  Treafory»  the  Lords  Commt(fioners  of 
the  Admiralty,  and  the  Lord  Warden  of  the  Cinque  Ports,  are  to 
give  the  neceflary  dircAions  herein  as  to  them  may  refpedivelf 
appertain.                                  STEPHEN  COTTRELL. 


vSi  APPENDIX. 


No.  5. 

At  the  Court  at  the  ^en*s  Palace^  the  \6i)\  of  Jugvft  2809. 

PRESENT, 

The  KING*s  mofl;  ExceDent  Majefty  in  Coundl. 

Kegulatin;  tbe     T1I7  HE  RE  AS  his  Majefty  was  pleafed  by  his  Order  in  Council, 
ronnageddties      VV    bearing  date  the  twelfth  of  ^/ri/  one  thoufand  eight  bun- 

on  certain  goodi    ,     ,        ,     ,    ®  ,      .        ,  ^  •  •• 

fmported  into      drcd  and  nine,  to  authorize  the  governors  and  heutenant  governors 

•fll^'^^d*       of  his  Majcfty's  iflands  and  colonies  in  the '^</f /111&4  (in  which 

loMiet  in  the       defcnption  the  Bahama  JJlandt  and  the  Bermuda  or  Somir  Iflands 

IVtp  Indies  or      ^^rc  included),  and  of  any  lands  or  territories  on  the  continent  of 
fetikments  in        ^,..  »•      m*.  aii        •  -r  « 

$»inh  America.    South  Anurtca  to  his   Majefty  belonging,  to  permit  for  twelve 

months  from  the  date  of  the  faid  Order,  fubjc£t  to  be  fooner  ter^ 

ninated,  varied,  or  altered,  in  any  (hips  or  vcfTels  belonging  to 

the  fubjefls  of  any  Rate  in  amity  with  his  Majelly,  the  importa^ 

tion  into  the  faid  iflands,  colonies*  lands^and  territories  refpcftively« 

of  certain  articles  enumerated  in  the  faid  order*  being  the  growth  or 

produce  of  the  country  to  which  fuch  fhip  or  velFel  importing  the 

fame  fhould  belong,  and  alfo  the  exportation  from  the  faid  ifliiods^ 

colonic?,  lands,  and  territories  refpe£live)y,  into  which  the  in-i 

portation  of  llave^>  lumber,  and  provifions  fliall  be  made*  of  rum 

and  mokfles^  and  of  any  other  articles,  goods,  and  commodities 

whatfoever,  except  fugar,  indigo,  cottonwool,  coffee,  and  cocoa  i 

provided  that  fuch  (hips  or  veflfels  (hould  duly  enter  into,  report^ 

and  deliver  their  refpediVe  cargoes,  and  reload  at  fuch  parts  only 

where  regular  cuftom-houfes  (hould  have  been  eftablKhed. 

But  his  Majefty*  with  the  advice  of  his  Privy  Council*  was 

thereby  further  pleafed  to  order,  that  nothing  therein  contained 

'  fiiould  be  con  ft  rued   to  permit,  after  the  firft  of  November  otm 

thoufand  eight  hundred  and  nine^  the  importation  of  flaves,  lum* 

bcr,  horfer,  mules,  affes,  neat  cattle,  (heep,  hogs,  poultry,  live 

ftjck,  live  provifions,  or  any  kind  of  provifions  whatfoever,  into 

any  of  ihe  faid  iflands,  colonies,  lands,  or  territories  in  which  there 

(hculd  not  be,  at  the  time  when  fuch  articles  fliould  be  brought 

for  impcriat'on,  a  tonnage  duty  of  not  lefs  than  fist  (hillings  per 

ton  on  every  (hip  or  vefltl  bringing  the  fame,  according  to  the 

admeafuremeot  of  fuch  (hip  or  vcflel ;  nor  to  permit,  after  the 

firft 
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firft  July  one  tboufand  eight  hundred  and  nine^  the  imporUtioa 
of  fi(h  into  any  of  the  faid  iflanda,  colonies,  lands,  or  terrttoriet 
in  which  there  flioutd  not  be«  at  the  time  when  fuch  fifh  ihovld  be 
brought  for  importation,  a  duty  of  not  lefsthan  one  ffiiUing  fteriing 
/«r  quintal  on  dried  or  falted  cod,  or  ling  fifli,  cured  or  faked ;  aad 
a  proportionate  duty  per  banrvrl  on  cured  or  pickled  ihad.s  alewiTea, 
fnackarel,  or  falmon,  fo  imported  ;  and  alfo  a  tonnage  duty  to  the 
amount  aboire  mentioned  on  every  (hip  or  Tcflel  bringing  fuch  filbf 
jiccording  to  the  admeafurement  of  fuch  fhip  or  veiTeL 

And  whereat  it  has  been  reprefented,  that  the  legiflature  of  the 
iiland  of  Jamaica  have  pafTcd  an  adt,  iaipofing  the  dutiei  herein* 
after  mentioned  on  the  xeflcls  and  produce  of  the  United  States  of 
America  imported  into  that  ifland,  in  addition  to  another  law  ia 
force  in  the  faid  ifland,  laying  a  duty  of  two  (hillings  fterling  per 
quintal  on  cod  fifh,  and  a  proportionate  duty/rr  barrel  oii  pickled 
Ihads^  and  other  pickled  fifli  fo  imported  from  the  United  States, 

Which  new  duties  are  as  follows ; 

Current  money 
of  Jamaica. 

On  the  vefleli,  per  ton  •  -  i£o    6    8 

On  wheat  Bour  per  barrel,  not  weighing  more  than 

one  hundred  and  ninety-fix  pounds  net  weight  cl    6    8 

'  On  bread  or  bifcuit  of  wheat  flour,  or  any  other 
grain,  per  barrel,  not  weighing  more  than  One 
hundred  pounds  net  weight  «-  ^    J    4 

On  bread,  for  every  hundred  pouilds  made  from 
wheat  or  any  other  grain  whatever,  imported  in 
bags,  or  other  packages  than  barrels,  weighing 
as  aforefaid  «  -  ^    S    ^ 

On  flour  or  meal  made  from  rye,  peafe,  beans,  Ittdum 
com,  or  other  grain  than  wheat,  per  barrel,  not 
weighing  more  than  one  hundred  and  ninfety-fix 
pounds  »  •  ^54 

On  peafe,  beans,  rye,  ItuSan  com,  caUivtncies,  or 
other  graiUf  per  bufhel  -  «  o    o  lo 

On  rice,  for  every  one  hundred  pounds  net  weight        O    3    4 
And  fo  in  proportion  for  a  lefs  or  larger  quantity* 

On  (hingles,  called  Bojfon  cUptp  not  more  than 
twelve  inched  in  length,  per  tboufand       -  O    3    4 

On  (hingles  being  more  than  tvrelve  inches  in  le^gthg 
fff  thouf^od  .    m       '  -*  0-6  4 

[bj  .        F«r 
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Corrcnr  i 

Jpr  every  Iwclyc  hundred   (ccanmonly  caBcd  one 

thoufand)  of  redoak  (tayes  '        -  j^o  15    o 

for  every  twelve  hundred  (copimonly  called  one 
thpufaod)  of  whit^.  oak  ftavet^  and  for  eveiy 
•ne  thoqland  pieces  of  heading  -  P  i  j    # 

Tpr  every  one  thoufand  fe^t  of  white  or  yellow  pine, 

lumber  of  all  dc(criptioas  •  o  10    p 

For  every  thoufand  feet  of  pitch  pine  lumber  Q  i  c    •! 

for  all  other  kinda  of  woo4  or  tin^bcr  not  before 

enumerated  ^  .  t  p  l<    o 

For  every  que  thoufand  wood-hoopi  •  05% 

And  ia  proportion  for  alefs  or  larger  quantity  of 
all  and  every  the  article!  enumerated. 

Horfca,  peat  cattlci  or  other  live  ftock^  er  other 
goodi,  wares,  and  merchandize  whatfoever,  which 
by  law  Hiay  be  imported  into  Jamaica  from  the 
United  States  of  Notit  America^  not  before  enu« 
snerated  and  taxed,  for  every  one  hundred 
pounds  of  the  valve  thereof,  at  the  port  or  place 
oFimportation  ^  f  zq    o    • 

And  whereas  the  tonnage  duty  of  (ix  (hillingi  and  e^ht-pence 
current  money  of  Jamaica  is  not  equal  to  five  (hillings  Briii/b^  re^ 
quired  by  the  faid  order  to  be  impofed  on  vcflels  impoiting  fuch 
articles  as  aforefaidj  hvt  fuch  dcS^iency  in  the  tonnage  duty  ap« 
pears  lobe  fully  compenfated  by  the  duties  as  aforefaid  impofed  on 
the  articles]  imported  in  fuch  vcifck:  His  Majefty,  by  aod  with 
the  advice  o£  his  Privy  Couucil,  i^  thereupon  pleafed  to  authorixe 
the  governor  and  lieutenant  governor  of  the  faid  iiland  of  Jamaica^ 
'  and  the  governors  and  lieutenant  governor^  of  all  his  Majefty't 
jflands  ^nd  colonies  in  the  M^^/nz&i  (ipduding  thereii\  the  Bahama 
JJlands  and  the  Bermuda  or  Somer  Iflandt)%  and  of  any  landi  or 
territories  on  the  continent  of  South  Jmcrna  to  his  Majefty  htm 
longing,  in  which  dudes,  equal  in  amount,  when  taken  together^ 
to  thofe  impofed  as  ^orefaid,  by  the  Icgiflature  of  the  ifland  of 
Jamaica  have  been  or  (hall  be  granted  on  the  importi^tion  of  the 
jTcvf  ml  articles  fptcifird  \n  the  faid  Order  9/  the  ^ath  of  ^^^^ 
and  on  the  yeifcU  importing  the  fame,  to  permit^  netwithftandiag 
foy  Uuiig  io  ihc  iaid  Order  pf  the  i^iik  oiJfril  ]a^  the  importa- 
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tioii  and  exportation  into  and  from  the  faid  iflandi,  colonict,  kndft 
lind  tenritoric8|  of  the  feveral  articles  meationcd  and  permiUed  ia 
the  laid  Order  ot  the  isth  4»f  J^l  laft,  for  the  period  thereby 
allowed,  fubjeft  to  bp  fooner  determined,  varied,  or  altered  af 
therein  cxprcifcd, 

gTEPH,  COTTREIJi, 
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No.  6.  s 

INSTRUCTIONS.— 5i^//«&r  i4tb,  i8o9» 

r>UR  win  and  pleafure  is,  That  veffelg  under  any  flag  except  y^^  ^y  jj^^^ 

^'^  the  French^  which  fhallbe  proceeding  from  on  board  to  any  to  ports  fitoated 

port  or  place  between  the  rivers  Swyn  and  Mae/e^  both  inclufiYe,  rivm*Suwn  aai 

under  a  licence  from  the  commander  in  chief  of  our  forces  in  /Fn/-  Matfe. 

tbererif  (hall  not  be  molefted  or  interrupted,  but  (hall  be  allowed 

to  proceed  on  their  faid  voyage  according  to  the  tenor  of  the  faid 

licence.     And  our  will  and  pleafure  is,  and  we  do  hereby  dire£h 

that  the  commanders  of  our  (hips  of  war  and  privateers,  and  th& 

Judge  of  the  High  Court  of  Admiralty,  the  Judges  of  the  Courts 

of  Vice-Admiralty,  do  aft  in  due  conformity  to  and  in  executioa 

•f  thefe  our  inftrufti»ns. 


No.  7. 


At  the  Court  at  the  Queen*!  Palace^  the  20th  of  Septemler  1809* 

P  R  E  S  B  N  T*  . 
The  KING'S  moft  Excellent  Majefty  in  Council. 

XTirHEREAS  by  an  Aa,  paflTed  in  the  Forly^ighth  Year^  of  Permifli«n  fcr 
^^    his  Majefty's  reign,  intituled,  "  An  Aft  for  further  con-  hldMrcaliSkiiw, 
tinuing,  until  three  months  after  the  ratification  of  a  definitive  horns,  tallcm, 
treaty  qf  peace,  an  aft,  made  in  the  forty-fourth  year  of  his  pre-  J^^wST^d  ' 
fent  Majefty,  for  permitting  the  importation  inco  Great  Britain  of  goat-lklns,  bv 
hides  and  other  articles  in  foreign  (hips,"  it  is  enafted,  that  an  f^^e^ro<U4 
aft,  made  in  thft  forty -fourth  year  of  his  prefent  Majefty,  inti« 
tuled,  "  An  Aft  for  permitting,  until  the  fifth  day  of  May$  one 
thoufiuid  eight  hundred  and  five,  the  importation  of  hides,  calf- 

tc]    .  (kins. 
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flcins,  horns,  tallow,  and  wool,  (except  cotton  wool,)  in  foreign 
ihips,  on  payment  of  the  like  duties,  as  if  imported  in  Brittfb  or 
Irl/b  fhipa;"  which^  bjranadl  made  in  the  forty -fifth  year  of  hi« 
prefent  Mdjefty,  was  revived  and  further  continued  until  the 
twenty-fifth  day  of  March  one  thoufand  eight  hundred  and  £\x^ 
•  and  extended  to  goat- (kins  imported  in  foreign  fliipsj  and  which 
was  further  continued  by  an  aft  made  in  the  forty-feventh  year  of 
his  prefect  Majefty,  until  the  twenty-fifth  day  of  March  one 
thoufand  eight  hundred  and  eight,  (hall  be,  and  the  fame  it 
thereby  further  continued  until  three  months  after  the  ratification 
of  a  definitive  trenty  of  peace :  And  whereas  his  Majefty  was 
pleafod,  by  his  Order  in  Council  of  the  fifteenth  day  of  Alarcb 
,  laft,  purfuant  to  the  powers  veiled  i:.  his  Majefty  by  the  faid  ad, 

to  allow,  for  the  fpace  of  fix  months  from  the  twenty -fifth  day  of 
the  faid  month  of  March^  the  importation  in  foreign  (hips  of  any 
hides,  pieces  of  hides,  drefled  or  undreffed,  calf-fitins,  or  pieces 
of  calf  fkins,  dreiled  or  undrelTed,  horns,  or  pieces  of  horns,  tal- 
low, and  wool,  (except  cotton  wool,)  and  goat-ikins,  dreifed  or 
imdrefled,  on  the  terms  fpecified  in  time  faid  Order :  And  whereas 
it  is  judged  expedient  for  his  Majefty's  fervice,  that  the  faid  per- 
miifion  fhould  be  continued  for  fome  time  longer,  his  Majefty  is 
thereupon  pleafed,  by  and  with  the  advice  of  his  Privy  Council, 
to  allow,  and  doth  hereby  allow,  for  the  fpace  of  ivn  months 
from  the  twenty- fifth  day  of  this  inllant  September ^  the  importa* 
tion  of  any  hides,*  pieces  of  hides,  dreffedor  undreffed,  calf-fkins, 
or  pieces  of  calf-fkins,  dreffed  or  undreffed,  horns,  or  pieces  of 
horns,  tallow,  and  wool,  (except  cotton  wool,)  and  goat-fkins, 
dreffed  9r  undreffed,  in  any  foreign  fhip  or  veffel ;  and  his  Majefty 
•    doth  hereby  order,  that,  on  the  arrival  at  any  port  of  the  United 
Kingdom  of 'any  foreign  ftiip  or  veffel,,  with  any  of  the  articles 
above  mentiooed,  the  faid  goods  (hall  be  admitted  to  entry  on 
payment  of  the  fame  duties  of  cuftoms  and  cxcife  as  are  due  and 
payable  on  the  like  goods  When  imported  in  any  Brit'ijh  or  Ir^ 
built  (hip  or  veffel. — And  the  Right  Honqurable  the  Lords  Com- 
mifiioners   of  his  Majefty's  Treafury  are  .to  give  the  neceffary^ 
dire^ions  herein  accordingly. 

STEPH.  COTTRELL. 
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No.  8-. 

INSTRUCTIONS.— 27th  S^iemher  1809. 

X^l/'HEREAS  licences  have  been  •granted  purfuant  to  the  order  Extenfion  of  the 

of  his  Majefty's'moll  honourable  Privy  CouncH,  empower-  ^^^^^  ^  c  rt  nn 
:«««-.-*  •  r        /  _^  1  1  11-  1       *•  licences  to  tr*de 

mg  certain  perlons  to  ex^Jort  goods  anu  merchandizes  therein  enu.  ^^.^.^     ^^  ^f 

xneratedy  from  ports  of  the  United  Kingdom  to  any  ^onoi  Hoi'  HoUand  uanh  ci 

iw^  North  of  the  illand  of  V/aUheren  and  Well  of  the  ifland  of  ^^^^'^^ 

Juifiy  under  certain  provlfions  and  with  the  condition  that  the  f^.id 

licences  (houJd  remain  in  force  for   the  exportation  of  the  fail 

goods  until  the  twenty-ninth  of  this  inilant  Septcmbtr,  which  period 

has  fince  been  extendt.d  in  certain  cafes  to  the  uiird  day  of  GMer 

on  fpecial  grounds  ftated  to  render  fuch  extenfion  proper. 

And  whereas  it  has  been  rejfrcfented  to  us,  that  caufes  may  • 

arife  which  may  prevent  divers  vefTtls  failing  under  the  prote^ion . 
of  the  faid  licences  from  clearing  out  from  the  ports  of  (hipment, 
in  fuch  time  as  may  enable  them  to  complete  their  faid'vyyage  on 
or  before  the  third  day  of  0 Sober  We  are  thereupon  pleafed,  by 
^d  with  the  advice  of  our  Privy  Council,  to  order,  and  do  hereby 
crder»  that  all  (hips  which  (hall  fail  under  the  Ucences  above  men« 
tioned,  and  which  (hall  have  cleared  out  froin  any  cultom-houfe  in 
Crcal  Britain  or  IrelamU  on  or  before  the  third  day  of  Odoher^ 
/ball  be  pernjjtted  to  proceed  conformably  to  the  ttrn.s  cf  their 
licence,  and  ^all  not  be  molcfted  or  interrupted  in  their  vo)  age 
hj  i;eafon  only  that  the  time  flowed  for  exportation  may  have 
expired  previous  to  their  arrival  at  the  ports  of  deftination  defcribcd 
in  the  faid  liceoce^ 

And  our  will  and  pleafure  is,  and  we  do  her'- by  dire£l,  that  the 
commanders  of  our  (hips  of  war  and  privateers,  and  the  Judge  of 
the  Kigh  Court  of  Admiralty,  and  the  Judges  of  the  Courts  of 
Vice-Admiralty,  do  adt  in  due  conformity  to  and  in  execution  of 
^k  pur  iadru&ions.  \ 

Py  his  Majefty's  command, 

I-IYERPOOI,a 


Cci] 


•mnuQitioa. 
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No.  9. 

At  tke  Court  at  the  Queen^s  PalaeCf  the  3  2d  o{  November  iSo^ 

PRESENT, 

The  KING'S  moa  Excellent  Majefty  in  Council. 

Forthcrexten-     TTTHEREAS   the   time   limitcc'  by  his  Majefty 's  Order  in 
hilbl^toc^  CouncU  of  thetwenty-fourthdayof /%laft,  for  prohi^ 

gunpowder,  (alt-  biting  the  exportation  out  of  this  kingdom,  or  carrying  coaftwife, 
petre  arms,  or  gunpowder  or  falt-petre,  or  any  fort  of  arms  or  ammunition,  will 
expire  upoji  the  fixth  day  of  December  next :  And  whereas  it  is 
judged  expedient  for  his  Majefty's  fervice,  and  the  fafety  ©f  this 
"kingdom,  that  the  faid  prohibition  (hould  be  continued  for  fome 
time  longer,  his  Majefty  doth  therefore,  by  and  with  the  advice 
of  his  Privy  Council,  hereby  order,  require,  prohibit,  and  com- 
mand, that  no  perfon  or  perfons  whatfoever,  (except  the  Mafter 
General  of  the  Ordnance  for  his  Majefty's  fervice,)  do  at  any 
time,  during  the  fpace  of  (ix  months,  to  commence  from  the  faid 
iixth  day  of  December  next,  pre&une  to  tranfport  into  any  parts 
out  of  this  kingdom,  or  carry  coaftwife,  any  gunpowder  or  fait* 
petre,  or  any  fort  of  arms  or  ammunition,  or  fliip  or  lade  any 
gunpowder  or  falt-petre,  or  any  fort  of  arms  or  ammunition,  or 
board  kny  ftiip  or  veftel,  in  order  to  tranfporting  the  fame  into  any 
parts  beyond  the  feas,  or  carrying  the  fame  coaftwife,  without 
leave  or  permiifion  in  that  behalf  firft  obtained  from  his  Majefty  or 
his  Privy  Council,  upon  pain  of  incurring  and  fuftering  the  refpec- 
live  forfeitures  and  penalties  inflided  by  an  ad,  pafled  in  the 
twenty-ninth  year  of  his  late  Majefty's  reign,  intituled,  "  An  Ad 
to  empower  his  Majefty  to  prohibit  ^he  exportation  of  falt-petret 
and  to  enforce  the  law  for  empowering  his  Majefty  to  prohibit 
the  exportation  of  gunpowder,  or  any  fort  of  arms  or  ammu- 
nition ;  and  alfo  to  empower  his  Majefty  to  reflrain  the  carrying 
coaftwife  of  falt-petre,  gunpowder,  or  any  fort  of  arms  or  ammu- 
nition :"*-And  the  right  honorable  the  Lords  Commiifioner»  of 
his  Majefty's  Treafury,  the  Commiffioners  for  executing  the  ofEce 
of  Lord  High  Admiral  of  Greta  Britain^  the  Lord  Warden  of 
the  Cinque  Ports,  the  Mafter-General  and  the  principal  officers 
of  the  Ordnance,  and  his  Majefty's  Secretary  at  War,  are  to 
give  the  neceflary  diredion»  bereini  9»  to  them  may  refpedively 
sppcrtttia* 

J6TEPH.C0TTRELL. 
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No,  10. 

INSTRUCTIONS.— 6th  December  1809. 

/^UR  will  and  pleafure  is,  that  Swedt/b  veficls  proceeding irom  s^if§dt/h  veflbb 
any  port  of  Sweden^  laden  with  corn,  dxred  to  any  port  of  l«den  ^th  cora 
Norway  i  be  allowed  to  pafs  without  moleftation.     And  that  they  JecTSred  to* 
be  allowed  alfo  to  return  from  any  port  of  Norway  to  any  Swe£Jb  Norway  aai 
port,  without  the  Baltic^  laden  with  any  goods,  nayal  and  military  '***"■• 
ftores  excepted. 

By  hit  Majefty's  command, 

R.  RYDER, 


No.  a  I. 


At  the  Court  at  the  Qiteen's  Palace,  the  20th  of  December  1  %9f^ 

PRESENT, 

The  KING'S  moft  Excellent  Majefty  in  Council. 

T1I7HEREAS   the  time   limited  by  his  Majcfty's  Oder  in  «apr,„Sto ^ 
Council  of  the  twcnty-firft  day  of  June  laft,    prohibiting  ihip  ftouM,  iroa» 
the  tranfporting  into  any  parts  out  of  this  kingdom  of  twy  pig-  $^?]Sj,£^pJi. 
iron,    bar-iron,    hemp,    pitch,    tar^    rofm,   turpentine,   anchors,  hibited«Ktpt 
cables,    cordage,   mails,   yards,   bowfprits^   oars,   oakum,  fteet  ^J^i!!?^! 
copper,  or  other  naval  ftores,  will  expire  upon  the  eleventh  day  ngubdaw, 
of  January  next :    And  whereas  it  is  judged  expedient  ibr  his 
Majefty's  fervice,  and  the  fafety  of  this  kingdom,  that  the  faid 
prohibition  (hould  be  continued  for  fome  time  longer,  his  Majtffty 
doth   therefore,  with  the  advice  of  his   Privy  Council^  hmby 
order,  require,  prohibit,  and  command,  that  no  pcrfon  or  perfont 
whofoever  do  anytime,  for  thefpace  of  fix  months,  from  the  faid 
elevendi  day  of  January  next,  prefume  to  tranfport  into  any  parti 
out  of  this  kingdom  any  pig-iron,  bar-iron,  hemp,  pitch,  tar> 
tofin,  turpentine,  anchors,  cables,  csrdage,  ^mafts,  ^vdt,  bow 
Tprits,  oars,'  oakum,  iheet-copper,  f«l<]oth  w  caivvat,  or  other 
l»yal  ftores,  or  do  ftip  or  lade  any  pig-jfos^  bar-iroBy  htwp^ 

pitchi 
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pitch,  tat}  rofini   turpentine^   anchors,   cablca,   cordage,   xmftsy 
yardsy  bowfprits,  oars,  oakum^  fhect-copper^  fail-cloth  or  canvas* 
or  other  naval  doreSy  on  board  any  fhip  or  vefTel,  in  order  to 
trani^rting  the  fame  into  any  part*  beyond  the  feas,  without 
leave  or  permifiion  firfl  being  had  and  obtained  from  his  Majefty  or 
his  Privy  Council,  upon  pain  of  incurring  the  forfeitures  inflifted 
by  ap  a^  pafledJn  the  thirty-third  yenr  of  his  Majeftj's  rcigr, 
intituled,  '*  An  A£i  to  enable  his  Maj^lly  to  rellriiin  the  exporta- 
tion of  naval  (lores,  and  more  eifedluaUy  to  prevent  the  exportation 
of  falt-petre,  arms,  and  ammunition,  when  prohibited  by  procla- 
*         mation  or  01  dcT  in  council:"  But  it  is  neverthekfs  his  Majefty*! 
ETcfpt  bv  ft>ipi     pleafure,  that  nothing  herein  contained  haM  extend,  or  be  con- 
or  boajiin  hi*      ftrued  to  extend,  to  any  of  his  Mijefty's  {hips 'of  war,  or  any  other 
vice,  or  freighted  fliips  or  vefFels  or  boats  in  the  fervice  of  his  Majelly,  or  employed 
hy  ihf  boft^d  ot"     or  freighted  by  hia  Majcfty*s  board  of  ordnance,  or  by  the  com- 
mvrcorn'mif-       miflioners  of  his  Majefty's  navy  ;  nor  to  prevent  any  (hip  or  veffcl 
6anVri,  or  the      from  taking  or  having  on  board  fuch  quantities  of  naval  ilores  as 
•  t-rv'i^'^rmec-     ^^>'  ^^  ncccffiury  for  the  ufe   of  fuch  (liip  or  veffel  during  the 
von  C.I  of.' during  courfe  of  her  intended  vo)Tige,  or  by  licence  from  the  Lord  High 
voyage,  or  by       Admiral  of  Great  Britain^  or  the  Commiflioners  of  the  Admiralty 
Thi.^OrJ.r  *or  the  time  being;  nor  to  the  exportation  of  the   laid  feveral 

not  to  extend       articles  to  Irelandy  or  to  his  Wajefty's  yards  or  garrifons,  or  to 
to  irMnd  ^e     ^*®  Majefty's  colonies  and  plantations  in  America  or  the  Wefi  Indies 
King's  yar  Sjhis   or  to  Ne<iufoundIandy  or  to  his  Majelly 's  forts  and  fettlements  on 
^\^r$^ejih^ilZ,  ^^^  ^^  oiAjnca,  or  to  the  iflandof  St.  Helena,  or  to  the  Britijh 
XfcvJ'mndland,   fettlements  or  fa^ories   in  the  £iifi  Indies :  Provided  that  upon 
hisfottiementsin  ^^^    exportation  of  any  of  the  faid  articles  for  the  purpofe  of  trade 
diet,2adthti        to  Ireland,  or  to  his  Majefty's  yards   and  gamlons,  or   to   ms 
idnndSt.Helenay  Majefty's  colonies  and  plantations  in  America  or  \ht  JVeJI  Indtef, 
[■^vcaFto^iutiual*    Or  to  the  iHioid  o{  Newfoundland,  or  to  his  Majefty's  forts  and 
defti:u:ioQ  and     fettlements  on  the  coaft  of  Africa,  or  to  the  ifland  of  St.  Helena^ 
fe):'^riU«?*""      or  to  the  Bri/i/b  fettlements  or  faftories  in  the  £aj  Indies,  the 
exporters  of  fuch  articles  do  firll  make  oath  of  the  true  dellination 
of  the  fame  to  the  plaices  for  >vhich  they  fhall  be  eptered  outwards, 
before  the  entry  of  the  fame  (hall  be  made,  and  do  give  full  and 
fufficient  fecurity,  by  bond,  (except  as  licrein-after  excepted,) 
to  the  fatisfadlion  of  the  comminioners  of  his  Majefly's  cuitomf 
to  carry  the  faid  articles  to  the   places   for   which  t-hey   are  (o 
entered  outwards,  and  for  the  purpofes  fpecified,  and  none  other ; 
and  fuch  bond  (hall  not  be  cancelled  or  delivered  up  until  proof 
\>fi  iaa4e  to  the  fatisfa£tion  of  t^e  faid  conumffioaers,  by  the  ^r^ 
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dafiion,  within  a  time  to  be  fixed  hj  the  faid  commiffionerSy  and 
fpecIRed  in  the  bond,  of  a  certificate  or  certificates,  in  fuch  form 
and  manner  as  fhall  be  direded  by  the  faid  commiflioners,  ihewing 
that  the  faid  articles  have  been  all  duly  landed  at  the  placet  for 
which  they  were  entered  outwards  i  But  it  is  his  Majeily's  plea-  Exportatian  of 
fure,    neverthelefs,    that   the  f  jllowing  articles,    vi%,    bar-iron,  certain  ftores  to 
white  and  tarred  rope,  tallow  or  mill  greafc,  tarpaulins  for  wag-  ^^  /ndiesa^ 
gon  cotters,  pitch,  tar,  and  turpentine,  fnall  be  permitted  to  be  fettlements in 
expv^rtca  upon  jiyment  of  the  proper  duties,  without  bond  being  pe^tt^**^^* 
tDtered  in'o  by  the  merchant  exporter,  to  any  of  the  Britl/b  plan-  payment  «f  pro^ 
tat'xns  m  .ife  IVeJl  Indies,  cr  to  any  of  his  Majeily's  fettlements  ^j^"*"^"'/^ 
in  SoUj  ^Imerica  ;  provided  the  merchant  exporter  (hall  firfl  verify,  nation  and  ftae 
upon  oath,  thst  the  artick^s  fo  exported  are  intended  for  the  irfe  ^  ^"PP*7»  .^"J^- 
t*t  a  particalar  plantation  or  fcttlement,  to  be  named  in  the  entry  cafe  to  exceed  in 
oucwardf,  and  no:  for  fale ;  and  that  the  faid  plantation  or  fettle-  value  50/  for 
ment  has  not  before  been  furnifhed  with  any  fupply  of  the  faid  menf"durbgth» 
articles  during  the  fame  feafon ;  and  provided  alio,  that  the  ex-  ftafoa. 
portation  of  the  faid  articles  (hall,  in  no  cafe,  exceed  the  value  of 
fifty  pounds  flerling  for  any  given  plantation  or  fettlement,  whe- 
ther by  one  or  more  fhipm^nts  within  the  fame  feafon  :  And  the 
right  honourable  the  Lords  Commiffioners  of  his  Majefty's  Trea- 
fury,  the  Commilfioncrs  for  executing  the  6ffice  of  Lord  High 
Admiral  of  Great  Britain^  and  the  Lord  Warden   of  the  Cinque 
Ports,  are  to  give  the  uecefFary  diredions  herein  as  to  them  may 
refpetiively  appertain. 

W.  FAWKENER. 


\ 


No.  12. 
ORDER.— 31ft  January  i8lO. 

TttHEREAS  certain  veffels  under  the  imperial -/^tf;7r/tf«  flag  'fermcf  ceruia 
^  have  been  detained  at  Malta  in  confequence  of  an  embargo,  J<*!;)^,*%ir  1. 
although  funilihed  wlt-i  his  Majefty's  licence  permitting  them  to  Uetamcd  by  em. 
trade  beXween  the  ports  of  the  United  Kin  jdom  and  ports  of  the  ^'^'^^^^'^^^^ 
Mediterranean  :  And  whereas  the  terms  for  which  fuch  licences 
were  granted  may,  in  confequence  of  fuch  detention,  have  expired, 
or  may  be  lo  rear  expiring  as  not  to  allow  fuflicient  time  for  fuch 
vcir.\3  to  complete  their  r3fpeftive  voyages  5  his  Mojefty,  by  and 
With  the  advice  of  his  Privy  Council,  is  ploafed  to  order,  and  it 

if 
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is  hereby  ordered,  That  the  governor,  lieutenant-gotemor^  of 
other  perfon  having  the  chief  civil  command  in  Mdtta^  do  and 
ihall,  in  his  Majefty's  name,  extend  the  term  of  each  of  fuch 
Bcences,  either  by  endorfemcnt  on  the  original  licences  refpc^vely, 
or  in  any  other  form  that  may  appear  to  be  moil  advifeable,  for  a 
time  equal  to  the  time  which  (hall  appear  to  have  been  loft  by  the 
detention  of  the  veffel  defcribed  in  each  of  fuch  licences  refpec- 
tively,  in  confequence  of  the  embargo  above  mentioned  :  Provided 
however,  that  fuch  extenfion  of  time  (hall  be  granted  only  to  vef- 
fels  trading  from  or  to  the  United  Kingdom,  which  may  require 
fuch  relief  in  confequence  of  detention  by  fuch  embargo ;  and  that 
fuch  extenfton  of  time  ihall  in  no  cafe  exceed  the  time  during 
which  the  veflel  detained  (hall  have  been  detained  by  means  or  in 
confequence  of  fufch  embargo.     And  the  right  honaurable  th«^ 
Lords  Commiffioners  of  his   Majefty's  Treafury,  his  Majefty^t 
Principal  Secretaries  of  State,  the  Lords  Commiilloners  of  the 
Admiralty,  and  the  Judge  of  the  High  Court  of  Admiralty,  and 
the  Judges  of  the  Courts  of  Vice-Admiralty,  are  to  take  the  necef" 
fary  meafures  herein  as  to  them  may  refpe6iively  appertain. 

(Signed)  W.  FAWKENER. 


No.  13. 

At  the  Court  at  the  Queen^s  Palaccy  the  7th  of  Fehruary  i8lO* 

PRESENT, 

The  KING'S  moft  Excellent  Majefty  in  CoundL 

»  •  •  a  \X7HEREAS  it  has  been  humbly  reprefented  to  his  Majefty, 
db^  trade  from  that  the  iflands  of  Feroe  and  Iceland^  and  alfo  certain  fettle- 

the  inuHb  of  menti  on  the  coaft  of  Greeidattd^  parts  of  the  dominions  of  Dai" 
Imdind  certain  mark^  have,  fincc  the  commencement  of  the  war  between  GruU 
fettlemenu  on  Britain  and  Denmark^  been  deprived  of  all  intercourfe  with  Den* 
O^e^fuf  with  ''wr^*  smd  that  the  inhabitants  of  thofe  iilands  and  fettlements  are, 
porta  of  Leitk  in  confequence  of  the  want  of  their  accuftomed  fuppHes,  reduced 
and  Zofuion,  and  ^  extreme  mifery,  beincr  without  many  of  the  neceifaries  and  of 
exempting  the  «    r  i.  -      -        cvc 

inhabiuntfl  from    moft  of  the  convemencies  ot  life : 

*  His  Majefty,  being  moved  by  compaffion  for  the  fufferings  of 

tbefc  defencekfs  people^  haS|  by  and  with  the  advice  of  his  Privr 

I  Counciii 
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Council,  thought  fit  to  declare  his  royal  will  and  pleafuK^  and  it 
is  hereby  declared  and  ordered^  that  the  (aid  iilanda  of  Feroe  and 
Icdand  and  the  fettlementi  on  the  coall  of  Greetdandf  and  the 
inhabitants  thereof,  and  the  property  therein,  ihall  be  exempted 
from  the  attack  and  hoftility  of  his  Majefly's  forces  and  fubje^is, 
and  that  the  (hips  belonging  to  inhabitants  of  fuch  iilands  and 
fettlements,  and  all  goods,  being  of  the  growth,  produce,  or 
manufa^ure  of  the  faidiflands  and  fettlements,  on  board  the  (hips 
belonging  to  fuch  inhabitants,  engaged  in  a  dire^  trade  between 
fuch  iflands  and  fettlements  rcfpeftively,  and  the  .ports  of  London 
or  Lekhy  ihall  not  be  liable  to  feizure  and  confifcation  as  prize : 

His  Majefty  is  further  pleafed  to  order,  with  the  advice  afore-  inhabitants  m 
(aid,  that  the  people  of  all  the   faid  iflands  and  fettlements  be  ^  confidered 
confidered,  when  refident  in  his  Majefty's  dominion^,  as  ftmnger    °™"8er  ncnd* 
friends,  under  the  fafeguard  of  his  Majeily's  royal  peace>  and 
entitled  to  the  prote6iion  of  the  laws  of  the  realm,  and  in  no  cafe 
treated  as  alien  enemies : 

His  Majefty  is  further  pleafed  to  order,  with  the  advice  afore-  Veffilsof  tJnited 
laid,  that  the  Ihips  of  the  United  Kingdom,  navigated  according  Kingdom  per- 
to  law,  be  permitted  to  repair  to  the  faid  iflands  and  fettlements,  2Jithen  " 
and  to  trade  with  the  inhabitants  thereof: 

And  his  Majefty  is  further  pleafed  to  order,  with  the  advice  General  pn)eeo-> 
aforefaid,  that  all  his  Majcfty's  cruizers  and  all  other  his  fubjefts  *»"  ^^  pcnbni  . 
be  inhibited  from  committing  any  afts  of  depredation  or  violence        P'^op*"/* 
againft  the  perfons,  fliips,  and  goods  of  any  of  the  inhabitants  of  ^ 

the  laid  iflands  and  fettlements,  and  againft  any  property  in  the 
find  iflands  and  fettlements  refpedively.  ^ 

And  the  right  honourable  the  Lords  Coihmiilioners  of  his 
Majcfty's  Treafury,  his  Majefty's  Principal  Secretaries  of  State, 
the  Lords  Commiffioners  of  the  Admiralty,  and  the  Judge  of  the 
High  Court  of  Admiralty,  and  the  Judges  of  the  Courts  of  Vice 
Admiralty,  are  to  take  the  ncceflary  meafures  herein  as  tb  them 
fliall  refpedively  appertain. 

W.  FAWKENER. 


Vot.L  [d] 


zxu 
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Orto* 


Neutral  trade  to 
fF^  Indies  J 
Bahama  y  and 
Mermuda  Ifles 
peimitted  under 
reguladoos,  fee 
{Mgi  xxiii.  until 
the  ift  Dee, 
iSzi/andfub- 
}9&.  to  certain 
duties|ieepage 


No.  14*  7^' 

At  the  Court  ^<the  Queen*s  Palace,  the  7th  Fehrtuay  iZtQ^ 

PRESENT, 

The  KINCk  mod  Excellent  Majefty  m  CounciL 

TT7HEREAS  by  an  ad  made  and  pafled  m  the  fbrty-fixtb 
^^  year  of  his  Majefly's  reign,  intituled  •*  An  A  A  for  autho. 
rizing  hit  Majefty  in  Council  to  allow,  during  the  prefent  war, 
and  for  ^x  months  after  the  ratification  of  a  definitive  treaty  of 
peace,  the  importation  and  exportation  of  certain  goods  and  com* 
modities  in  neutral  fixips,  into  and  from  his  Majefty's  territories  in 
the  JVeft  In£es  and  continent  of  South  America  ;'*  it  is  ena&ed| 
that  from  and  after  the  palling  of  the  faid  a£^,  it  (hall  and  may  be 
lawful  for  his  Majefty,  his  heirs  and  fucceflbrs,  by  and  with  the 
advice  of  his  and  their  Privy  Council,  to  permit  or  to  authorize 
the  governors  of  the  faid  iflands  and  territories,  in  fuch  manner 
and  under  fuch  reftrifUons  as  to  his  Majefty,  by  and  with  the 
advice  of  his  Privy  Council,  ihall  feem  fit,  to  permit,  when  the 
neceflity  of  the  cafe  (hall  appear  to  his  Majefty,  with  the  advice 
of  his  Privy  Council  to  require  it,  from  time  to  time,  during  the 
prefent  war,  and  for  fix  months  after  the  ratification  of  a  definitive 
treaty  of  peace,  the  importation  into,  and  exportation  from  any 
ifland  in  the  Wefi  Indus,  (in  which  defcription  the  Bahama  iflands 
and  the  Bermuda  or  Somer  iflands  are  included,)  or  any  lands  or 
territories  on  the  continent  of  Soiuh  jtmerica,  to  his  Majefty. 
belonging,  of  any  fuch  articles,  goods  and  commodities  as  ftiall  be 
mentioned  in  fuch  ordier  of  his  Majefty  in  council,  in  any  flxipt  or 
veftels  belonging  to  the  fubje£ts  of  any  (bite  in  amity  with  hi«- 
Majefty,  in  fuch  manner  as  his  Majefty,  his  heirs  and  fucceflbrs^ 
1^  and  with  the  advice  aforefaid,  flxall  direffc,  whereupon  oertam 
orders  of  council  were  nuule  on  the  twelfth  day  of  AfriJ  one  thou* 
iand  eight  hundred  and  nine,  the  fixteenth  day  of  jfuguft  one  thou- 
land  eight  hundred  and  nine,  and  the  tenth  ^y  of  January  one 
thoufand  eight  hundred  and  ten,  which  ordiers  were  made  to  con« 
tinue  in  force  for  a  limited  time :  And  whereas  it  appears  at 
prefent  to  be  neoeflhry,  to  permit  for  a  further  limited  time,  fubjeft 
to  be  fooner  terminated,  varied  or  altered^  as  is  herein-after  pro* 
nded|  the  importation  into  and  exportation  from  the  iflands  and 
O  territories 
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territories  oF  his  Majefty  in  the  fV^ft  ItuBa,  (induding  the  Bahama 

iilands  and  the  Bermuda  or  Somer  iilands,)  and  the  lands  and 

territories  on  the  continent  of  South  Amencoj  to  his  Majefty 

belonging,  of  certain  articles,  goods  and  commodities  herein«after 

mentioned,  in  (hips  or  yeflels  belonging  t»  the  fubje^  of  any  ftate 

ift  amity  with  his  Majefty ;  his  Majefty  is  thereupon  pleafed»  by 

and  with  the  advice  of  his  Privy  Council^  to  order  and  it  is  hereby 

ordered,  that  the  faid  three  orders  of  council  made  on  the  twelfth 

day  of  April  one  thoufand  eight  hundred  and  nine,  the  iizteentk 

day  of  Augtfi  one  thouland  eight  hundred  and  nine,  and  the  tenth 

day  of  Jamuarj  one  thouDand  eight  hmufred  and  ten,  (haU  condDUc 

and  be  in  force  until  the  firft  day  of  Dumber  one  thoufand  eight 

hundred  and  ten«  and  that  from  and  after  the  firft  day  of  December 

One  thoufand  eight  hundred  and  ten,  it  fliall  be  lawful  f6r  the  , 

ffpntXTLor  or  lieutenant-governor  of  any  of  his  Majefty's  iflands  in 

the  Wefi  IndUtf  (in  which  defcription  the  Bdhama  iilahds  and  xJSt 

Bermuda  or  Somer  iflands  are  included,)  and  of  any  lands  or  Cer« 

ritories  on  the  continent    of   South  America^    to  his  Majefty 

belonging,  to  permit  until  the  firft  day  of  December  one  thoufand 

eight  hundred  and  eleven,  fubjeft  to  be  fooner  terminated,  varied 

or  altered,  as  hemn«after  provided,  in  (hips  or  vefiels  belonging  XA 

the  fubjeOs  of  any  ftate  in  amity  with  his  Majefty,  the  importation 

into  the  faid  iflands,  lands  and  territories  refpedtively,  oi  fia^oes 

^^   lwi$ter»    borfes,    mules f    affu<^    neai  cattUy   fhecp%   hogsy   and 

every  other  J^eaet  of  lh>e  Jloei,  and  Bve  provifiofUf   and  aljo  e§ 

emery    bind    tf  from/Ions    wbatjbeverf    {heeff    fori   and  butter 

eneeptedy)  and  alfo  the  exportation  from  the  faid  iflands,  latids 

a»d  territories  refpedively,  into  which  impoitation  as  aforefaid 

Ihall  be  made  of  rum  and  molafieS,  and  of  any  other  goods  and 

eommoditiea  whatfoever,  except   fugar,    indigo,   cotton  woolt 

coffee  and  cocoa ;  provided  always,  that  fuch  articles  fo  to  be 

imported,  except  ftaves  and  lumber,  (hall  be  of  the  grov^  or 

produce  of  the  country  to  which  the  (hip  or  veffel  importing  the 

fame  fhaHbelong,  and  that  ftaves  Ibid  lumber  (hall  be  imported 

from  the  country  to  which  the  (hip  or  veffid  importing  the  fame 

fbldl belong;  provided  aUb,  that  fuch  fliips  or  veffels  (hould  duly 

enter  into,  rqiort,  and  ddiver  their  refpediv^  cargoes,  and  reload 

at  fueh  ports  only,  where  regular  cufbom-houfes  (hall  have  been 

eftabliflied. 

But  it  is  his  M^efty^s  pleafure  neverthekft ;  and  his  Majefty^ 

by  and  with  the  advice  of  his*  Privy  Council,  is  further  pleafed  to 

£d  aj  order. 
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ordeo  and  has  hereby  orderedy  that  nothing  herem*belbr«  txm^ 
tained,  (hall  berconftrued  to  permit,  after  the  faid  firft  day  of 
December  one  thouland  eight  hundred  and  ten»  the  importation  of 
ftaves,  lomber,  horfes,  mules,  affes,  neat  cattle,  ibeep,  hoga^ 
poultry,  Ure  ftock,  live  provifions,  or  any  kind  of  provifiont 
whatfoever  as  aforcfaid,  into  any  of  the  faid  iilands,  lands  or 
territories  in  which  there  (hall  not  be,  at  the  time  when  fuCh 
•rtides  (hall  be  brought  for  importation,  tie  foUonving  duties  on 
'fuch  articles  being  of  the  growth  or  produce  of  the  United  Statea 
<i£jtmenca9  namely: 

Stcrusg  BAoMy* 
For  every  quintal  of  dried  or  falted  cod  or  ling  fiih, 

cured  or  falted,  •  .  •  .  ^q    2    6 

JFor  every  barrel  of  cured  or  pickled  (hads,  alewives, 

.    mackerel,  or  lalmon,  a  proportionate  duty. 

Current  Money 
.    «f  Jamaiok 
On  wheat  flour  per  banrel,  not  weighing  more  than 

one  hundred  and  nmety-fix  pounds  net  weight,     •    «£o    6    t 
On  bread  or  bifcost  of  wheat  flour,  or  any  other  grain, 
^barrel,  not  weighing  more  than  one  hundred 
pounds  net  weight,  -  •  •  ^034. 

Qa  bread,  for  every  hundred  pounds  made  from 
,  wheat  or  any  other  graiB  whatever^  imported  ia 
,  bags,  or  other  packages  than  barrels^  weighing  as 
*   afinreCdd,  -  --  -  *^34 

On  flour  or  meal  made  from  rye,  peafe^  beans,  ImEen 
com,  or  other  grain  than  wheat,  fer  barrel^  not 
weighing  more  tlum  one  hundred  and  ninety  fix 
pounds,  •  -  -•  -034 

On  peafe,  beans,  rye,  IndUm  com,  caDivancies,  or 
,  other  grain,  per  bufliel^  •  •  -      o    o  ro 

Oa  rice,  for  every  one  hundred  pound;  net  weight,         0.3     4 
And  (o  in  proportion  for  a  lefs  or  larger  quantity. 
On  fliiDgles  called  Bofton  chips,  not  more  than  twelve 

•  inches  in  lengU^  per  thoufand,  -  •        -034 

On  (hii^gles,  bong  more  than  twelve  ibch^s  in  length, 
,^/  thoufand,  •  -  -  -      Q    6    I 

JIbr  eetrj  twelve  hundred  (commonly  called  one  thou- 
^  ,  (and)  of  red  oak  ftaves,  -        .-  -      i     60 

For  every  twelve  hundred  (commonly  called  one 
thou&nd)  of  white  oak  ftaves,  and  for  every  one 
,  thoufand  pieces  of  heading,  -  -  .      o  15:.  #  ' 

F«r 
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Cuxreht  Monef 
of  Jamaica 
For  ermy  one  thoafiuid  feet  of  white  or  yellow  pi&e» 

lumber  of  all  defcriptionsy  •  -       .     •  -   J^o  lo    • 

For  erery  thoufand  feet  of  pitch  pine  lumber,  •      0159 

For  all  other  kinds  of  wood  or  timber  not  before 

enumerated,  •  -  -  -••150 

For  every  one  thoufimd  wood-hoopSy  ^  *      O    5     O 

And  in  proportion  for  a  lefs  or  larger  quantity  of  all 

tnd  every  the  articles  enumerated.  \ 

Horfes,  neat  cattle,  or  other  live  flock,  for  every  one 

hi|ndred  pounds  of  the  value  thereof,  at  the  port 

or  place  of  importation,  -  -  -    lO    o    o 

And  his  Majefty,  by  and  with  the  advice  of  his  Privy  Council,  Thif  ptmSiSm 
is  further  pleafed  to  order,  and  it  is  hereby  ordered,  that  notwith-  ^^^JJ^  ^^ 
ftanding  any  thing  herein-before  contained,  the  faid  permiffion  a  peace. 
and  authority  to  import  and  export  (hall  ceafe  and  determine,  or 
be  varied  and  altered  before  the  expiration  of  the  above-mentioned 
period  of  the  firil  day  of  Decern^  one  thoufand  eight  hundred  and 
eleven,  at  the  expiration  of  fix  months  after  the  notification  in  the 
London  Gaxette^  of  any  order  of  his  Majefty,  by  and  with  the 
advice  of  his  Privy  Council,  for  revoking,  varying,  or  altering   * 
fuch  permiffion  and  authority,  or  (hall  ceafe  and  determine  at  the   - 
expiration  of  fix  n^onths  afi^er  the  ratification  of  a  definitive  treaty 
pf  peace, 

^  W.  FAWKENER, 


No.  15. 

Foreign  Office^  February  20th,  18x0.  Koti£cauaa« 

THE  Marquis  WelUJley^  his  Majefty's  Principal  Secretary  of  Blockade  of 
State  for  Foreign  Afifairs,  has  this  day  notified  to  the  minit-  ^^-^tj,, 
tery- of  friendly  and  neutral  powers  refident  at  this  court,  that  his  French  % 
Majefly  has  judged  it  expedient  to  dired  that  the  necefTary  mea* 
fures  (hould  be  taken  for  the  blocka4c  of  the  coafl  and  ports  of 
SpMn  from  Gijon  to  the  Fratch  territory ;  ^pd  that  the  fame  will  * 
be  mdntained  and  enforced  in  the  ftrif^efl  m^ner,  according  t0 
f^  ufages  of  war  acknowledged  and  allpi^red  iu  iUnibr  (;^es. 
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No.  i6. 

Oito.  At  the  Coitft  at  the  Qw^V  P^hetf  2ift  Felruary  i8io» 

PRESENT^ 
"Die  KING'S  moft  Excellent  Ma^fty  m  Council. 


Term  of  licences 
lor  corn  trade 
inm  ports  be~ 


WHEREAS  licences  have  been  granted  purfuant  to  the 
Order  of  his  Majefty's  mofl  honourable  Privy  Council^ 
twtta  Brejt  xoA    empowering  certain  perfons  to  import  grain^  meal,  flour»  vA 

^ottftfeow,         jj^yy  ^onts,  from  ports  of  France  and  Holland  to  ports  of  the 

Boulogne  and  -        * 

OnufULt,  Sluyt     United  Kingdom :  And  whereas  it  has  'been  reprefented  that 

vtdCtUais,2nd    caufes  may  have  arifcn,  or  may  arife,  which  may  have  prevented^ 

HoUcS^norxh     ^^  °^^7  P^vent,  divers  veiTels  failing  under  the  protedion  of  the 

of  iValcheren      faid  licences,  from  clearing  out  from  the  ports  of  fhipments  in 

ifl«idcif  jL/^*     fuch  time  as  to  be  enabled  to  complete  their  voyage  within  the 

extended  for        term  allowed  by  the  laid  licences  refpe^vely ; 

dj&rent  periods.       His  Majefty,  by  and  with  the  advice  of  his  Privy  Counc9,  U 

pleafed  to  order,  and  it  is  hereby  ordered.  That  all  fuch  licences 

as  afore£ud  (ilotwithftanding  the  fane  may  have  actually  expired), 

which  (hall  not  have  been  ufed  for  the  importation  of  any  fuch 

cargo  into  this  kingdom,  (hall  receive  the  further  extenfion  of 

time  herein-after  fpecified ;  that  is  to  fay,  licences  to  import  the 

^  above  mentioned  articles  frx>m  ports  between  Breft  and  Bourdeanx^ 

the  further  term  of  five  weeks ;  between  Boulogne  and  Conquet^ 

four  weeks;  between  Sluy^  and  Calau,  four  weeks;  and  from 

'         Holland,  north  of  the  Illandof  H^alchercii,  or  weft  of  the  Ifland 

of  Jmfif  four  weeks. 

And  it  is  hereby  further  ordered,  with  the  advice  aforefaid| 

That  any  veflel  coming  \fith  the  articles  aforefaid^  and  no  others 

to  any  port  of  the  United  Kingdom^  under  the  protedkion  of  any 

fuch  licence  heretofore  granted,  which  fliall  be  detained  and  pio« 

ceeded  againfl    for    legal    adjudication,   fliall   be   immediately 

liberated,   together  with  fhe  cargo,  upon  bail  being  given  to 

anfwer  adjudication. 

'     And  the  Right  Honourable  the  Lords  Commiffioners  of  hie 

Majefty's  Trcafury,  his  Majefty's  Principal  Secretaries  of  Statet 

the  Lords  Commiifioners  of  the  Admiralty,  and  the  Judge  of  the 

^  High  Court  of  Admiralty,  and  Judges  of  the  Courts  of  Vice* 

Admiralty,  are  to  take  the  neceflary  meafures  herein  as  to  them 

aay  refpedively  appertain. 

W.  FAWKENER. 


JftPPENDlXr  acxvu 


No.  i7# 

At  die  Court  at  the  Queen*!  Palace,  the  loth  of  Afrtl  l8iO« 

PRESENT, 

The  KING'S  moft  Excellent  kajefty  in  CoonciL 

WHEREAS,  by  virtue  of  the  powers  vefked  in  his  Majefty  ProWhiongth* 
by  fundry  afts  of  parliameflt,  his  Majefty  was  pleafed,  by  ®*P^'^*"°^ 
his  Order  in  Council,  bearing  date  the  12th  of  jilfrU  laft^  to  pemutting  their 
allow,  and  did  thereby  allow,  until  the  twenty-fifth  day  of  Marcb  impomtioiiia 
one  thoufand  eight  hundred  and  ten,  the  importation  into  any  frj^dlyihipc, 
port  or  place  of  Great  Britasn,  of  certain  articles  of  provifion,  in  howeyernavi* 
the  manner  and  under  the  conditions  therein  mentioned;  and  5^*  - 
whereas  by  an  ad,  pafled  in  the  prefent  feifion  of  parliament,  it  is 
enaded,  that  an  a6i,  made  in  the  thirty-ninth  year  of  his  prefent 
Majefty,  intituled,  **  An  A6k  for  enabling  his  Majefty  to  prohibit 
the  exportation,  and  permit  the  importation  of  com,  and  for 
allowing  the  importation  of  other  articles  of  provifion  without 
payment  of  duty^  to  continue  in  force  until  fix  weeks  after  the 
commencement  of  the  next  feifion  of  parliament,"  which  was  con- 
tinued by  an  a£fc  of  the  thirty-ninth  and  fortieth  years  of  his 
prefent  Majefty,  and  amended  and  further  continued  by  feveral 
fubfequent  ads  until  the  twenty-fifth  day  of  Marcb  one  thoufand        i 
eight  hundred  and  ten,  fhall,  from  and  after  the  faid  twenty-fifth 
day  of  March  one  thoufand  eight  hundred  and  ten,  be,  and  the 
fame  is  thereby  further  continued  until  the  twenty-fifth  day  of 
J^arch  one  thoufand  eight  hundred  and  eleven,  except  fo  far  as 
refpeds  the  exportation  of  com,  grain,  or  flour  to  Ireland  i  his 
Majefty  is  thereupon  pleafed,  by  and  with  the  advice  of  his  Privy 
Council,  to  allow,  and  doth  hereby  allow,  until  the  twenty-fifUi 
day  of  Marcb  one  thoufand  eight  hundred  and  eleven,  the  impor* 
tation,  into  any  port  or  place  of  Great  Britain,  of  any  beans, 
called  kidney  or  French  beans,  tares,  lentiles,  calavancies,  and  all 
other  forts  of  pulfe ;  and  alfo  of  bulls,  cows,  oxen,  calves,  fheepj 
lambs,  and  fwine,  and  of  beef,  pork,  mutton,  veal,  and  lambj 
(except  falted  beef,  and  pork,}  and  of  bacon,  hams,  tongueSf 
gutter,  cheefe,  potatoes,  rice,  fago,  fago  powder,  tapioca,  ver- 
ioicelliy  millet  feed^  poultry,  fowls,  eggs^  game,  and  four  crout^ 

Cd4]  in 


XH  any  Srhj/i  flup  or  vcflcl,  ot  in  any  other  fliip  or  vcffel  belonging 
to  perfons  of  any  kingdom  or  ftatc  in  anuty  with  his  Majefty,  and 
navigated  in  any  manner  wfaatevery  without  payment  of  any  duty 
whatfoever :  provided  that  a  due  entry  <hall  be  made  of  all  fuch 
articles  as  aforefaid,  that  fhall  be  imported,  with  the  proper 
pfficers  of  the  cuftoms  at  the  port  where  the  fam§  fl\all  be 
*  imported,  under   the    penalties  and  forfeitures  mentioned  and 

referred  to  in  the  faid  above-recited  ad,  paffed  in  the  thirty-ninth 
year  of  his  prefent  Majefty :  And  the  Right  Honourable  the 
Lords  Commiffioners  of  his  Majefty's  Treafury  arc  to  give  the 
neceilary  direftions  herein  accordingly. 

STEPH.  eOTTRELL. 


No.  18. 


Ordtr.  At  the  Court  at  the  Queen*!  Palace f  the  2d  of  May  iSiOk 

PRESENT, 
The  KING'S  moft  Excellent  Majeftyin  Council. 

Vcflila  dearing     TTiS  Majefty  is  pleafed,  by  and  with  the  advice  of  his  Privy 

et^mlnd     "  Council,  to  order,  and  it  is  hereby  ordered,  that  all  veffels 

employed  in         wbich  (hall  have  cleared  c  jt  from  any  port,  fo  far  under  the  con- 

wept  ^'"^  •       *^®^^  °^  France  or  her  allies,  as  that  Britjfi  veFels  may  not  freely 

trade  thereat,  and  which  are  employed  in  the  whale  fiftiery,  or 

other  fiftiery  of  any  defcription,  favc  as  herein^ter  excepted,  and 

are  returning,  or  deftined  to  return,  either  to  the  port  IFrom 

whence  they  cleared,  or  to  any  other  port  or  place  at  which  the 

Briti/h  flag  may  not  freely  triade,  fhiill  be  captured  and  condemned^ 

together  with  their  (lores  and  cargo,  as  prize  to  the  captors. 

thoTe  eYnployc4         But  his  Majefty  is  pleafed  to  except  from  this  order,  veftelt 

frcS^fiflTior        employed  in  catching  and  conveying  fifli  frefli  to  market,  fuch 

market—  vcflels  not  being  fitted  or  provided  fbr  the  curing  of  fifli. 

or  thoTe  failing  And  it  is  further  ordered,  that  all  veJOfels  fubjed  to  the  provi- 

preyious  to  ^^^^  ^^  ^^  order  as  aforefaid,  which  ftiall  have  failed  on  their 

notice.  It  «niylo  .        -,.         -•*  r«i'. 

•Rgigcd  21  dayg   prefi^nt  voyage  previous  to  notice  of  this  order,  or  realonable  tim^ 

•fttr  Dotke  £Qy  notice  thereof,  (haU  be  permitted  to  return  to  their  own  port 

without  moleftation,  on  acqount   of  any  thing  contained  in  this 
order ;  provided  they  ihall  not  have  continued  on  their  fifhery  as 

^forefaid 
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aforefaid  more  than  twenty-one  days,  (which  are  hereby  allowed 
to  fuch  vefleUy)  after  due  warning  of  this  order  received  at  fea. 
And  the  Right  Honourable  the  Lords  CommiiBoners  of  his 
Majefty's  Treafury,  his  Majefty's  Principal  Secretaries  of  State, 
the  Lords  Commiflioners  of  the  Admiralty,  and  the  Judge  of  tjut 
Hig^  Court  of  Admiralty,  and  Judges  of  the  Courts  of  Vice- 
Admiralty,  are  to  take  the  neceilary  meafures  herein,  as  to  them 
may  refpeAiTely  appertain. 

W.  FAWKENER. 


No.  19. 

At  the  Court  at  the  Queen^i  Palace^  the  2d  May  1810.  oi^cs:. 

PRESENT,' 
The  KING'S  moft  Excellent  Majeily  in  Coundl. 

"MTHEREAS    licences  have  been   granted  purfuant  to  the  Comlicenceifflr 
*  ^     Order  of  his  Majefty's  moft  Honourable  Privy  Council,  importation  firan 
permittiiig  the  importation  of  cargoes  confifting  only  of  gram,  '^^ff^^^^ 
meal,  flour,  and  burr  ftones,  from  ports  of  France  and  HoilanJfvanhsTtKteaafA 
to  ports  pf  the  United  Kingdom : 

And  whereas  by  Order  of  Council  of  the  21ft  Fehruaryh&^  the 
laid  licences  were  further  extended  for  certain  periods  therein 
exprefled : 

And  whereas  it  has  been  reprefented  to  his  Majefty,  that  it 
would  be  expedient  flill  further  to  extend  the  term  of  fuch  of  the 
faid  licences  as  fhall  not  have  been  ufed  for  the  importation  of  any 
fuch  cargo  into,  this  kingdom : 

His  Majefty,  by  and  with  the  advice  of  his  Privy  Council,  is 
thereupon  pleafed  to  order,  and  it  is  hereby  ordered,  that  the 
term  of  fuch  of  the  faid  licences  granted  for  the  importation  of 
cargoes  confifting  only  of  grain,  meal,  flour,  and  burr  ftones,  as 
ikall  not  have  been  ufed  asaforefaid,  (hall  be  renewed  and  extended 
till  the  tenth  day  of  June  next,  notwithftanding  the  fame  fhall 
have  aftually  expired,  And  the  Right  Honourable  the  Lords 
Commiflioners  of  his  Majefty's  Treafury,  his  Majefty's  Principal 
Secretaries  of  State,  the  Lords  Commiffioners  of  the  Admiralty^ 
and  the  Judge  of  the  High  Court  of  Admiralty,  and  the  Judges 
«jf  the  Courta  of  yice- Admiralty,  are  to  take  the  neceffary  mes^- 
fitrei  herein  ^  to  them  mar  refpeflively  appertain. 

^  YT.  FAWKENER, 
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No.  ±00 

Cttai  At  the  Court  at  the  Queen's  Palace%  the  x6th  of  Ma;f  i8io» 

PRESENT, 
The  KING'3  moft  Excellent  Majefty  in  CounciL 

''^"^iSilS^"^  TirHEREAS  by  an  aft  pafledin  the  twenty-eighth  year  of 

g2,2lrf5SD?*  **  '^g"  of  hia  prcfeot  Majefty,  intituled,  «*  AnAa  for 

ftmndloMd^  with   regulating  the  trade  between  the  fubjedb  of  his  Majefty's  colonies 

nc^pamkted   *^  plantations  in  North  Amtnca  and  in  the  IVeft  InSa  iflanda, 

§ar  the  (eafon  ia   ^nd  the  countries  belonging  to  the  United  States  of  America^  and 

aT'^I^JW-  ^^^^®^^  ^*  Majefty's  faid  fubjefts  and  the  foreign  iflands  in  the 

I^Mubjeast         f^d^  IndieSf'  it  is,  amongft  other  things,  enaded,  that  it   (hall 

and  may  be  lawful  for  his  Majefty  m  Council,  by  order  or  orders 

to  be  ifiued  and  publilhed  from  time  to  time,  to  authorife,  or  by 

iKrafraat  or  warrants  under  his  fign  manual,  to  empower  the  Go* 

vemor  of  Nen/ffoundhmdf  for  the  time  being,  to  authorife,  in  cafe 

of  neceffity,  the  importation  into  Newfoundland  of  breads  flour, 

ImBoh  com,  and  live  ftock,  from  any  bf  the  territories  belonging 

to  the  £cdd  United  States,  for  the  fupply  of  the  inhabitants  and 

fiflienxien  of  th^  ifland  of  Newfoundland  for  the  then  enfuing  feafon 

only ;  provided  always,  that  fuch  bread,  flour,  Indian  com,  and 

live  ftock,  fo  authorifed  to  be  imported  into  the  ifland  of  New* 

foundlandf  (hall  not  be  imported,  except  in  conformity  to  fuch 

rules,  regulations,  andreftri£Uons  as  (hall  be  fpecified  ia  fuch 

order  or  orders,  warrant  or  warrants,  refpe£Uvely,  and  except  by 

Britt/b  fubje£b,  and  in  Brttt/b'hxx'lt  (hips,  owned  by  his  Majefty's 

fubjefts,  and  navigated  according  to  law« 

And  whereas  it  is  expedient  and  neceffary  that  provifion  be 
made  for  fully  fupplying  the  inhabitants  and  fi(hermen  of  the  ifland 
of  Newfoundland^  for  the  enfuing  feafon,  with  bread,  flour,  peafe, 
Indian  c<Nm,  and  live  ftock,  and  alfo  pitch,  tar,  and  turpentine  ; 
his  Majefty  doth  thereupon,  by  and  with  the  advice  of  his  Privy 
CouncS,  hereby  order  and  declare,  that  for  the  fupply  of  the 
inhabitants  and  fi(hermen  of  the  ifland  of  Newfoundlands  for  the 
enfuing  feafon  only,  bread,  flour,  peafe,  IntUan  com,  and  live 
ftock,  and  alfo  pitch,  tar,  and  turpentine  may  be  imported  into 
the  faid  ifland  from  any  of  the  territories  belonging  to  the  faid 
United  States,  by  Brityb  fubje^s,  and  in  Prttyh-huSiX  fliipa 
owned  by  his  Majefty'9  fubjeAS|  and  navigated  according  to  law, 

and 
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imd  which,  within  the  fpace  of  nine  months  previoiis  to  the  time 
of  fuch  importation,  have  cleared  out  from  fome  port  of  the 
United  Kingdom  of  Greixt  Britain  and  Trdandf  or  other  his  Ma^ 
jefty'fl  dominions  in  Europe^  for  which  purpole  a  licence  (hall  have 
been^granted  by  the  C^mmiflioiiers  of  his  Majefty's  Coftoms  in 
England  or  Scot/and^  or  the  Commiflioners  of  his  Majefty's  Revenue 
in  Ireland^  or  any  other  perfon  or  perfons  who  may  be  duly  autho- 
jrized  in  that  kingdom  refpedively,  in  the  manner  and  form  here- 
in-after mention'ed ;  which  licence  (hall  continue  and  be  in  force 
for  nine  calendar  months,  from  the  day  of  the  date  upon  which 
fuch  licence  is  refpe6lively  granted,  and  no  longer;  provided 
that  no  fuch  licence  as  aforefaid,  granted  after  the  thirtieth  day 
of  S^ember  next,  (hall  be  of  any  force  or  effed :  And  his  Majefty 
is  heveby  further  pleafed  to  order,  that  the  mailer  or  perfon  having 
the  charge  or  pommand  of  any  (hip  or  veiTel,  to  whom  fuch 
licence  (hall  be  granted,  (hall  upon  the  arrival  of  the  faid  fhip  or 
vefiel  at  the  port,  harbour  or  place  in  the  faid  ifland  of  Newfound^ 
landf  where  he  (haU  diCcharge  fuch  bread,  flour^  peafe,  ImSam 
com,  live  (lock,  pitch,  tar,  and  turpentine,  deliver  up  the  {ai4 
licence  to  the  coUeftor,  or  other  proper  oi&cer  of  the  cuftom» 
there,  having  firfl  endorfed  on  the  back  of  fuch  licence  the  marks, 
numbers,  and  contents  of  each  package  of  bread,  flour^  peafe^ 
Jndsan  com,  pitch,  tar,  and  turpentine,  and  the  number  of  live 
ftock,  under  the  penalty  of  the  forfeiture  in  the  faid  a6l  mentioned  ; 
and  the  coUeftor  or  other  proper  officer  of  the  cuftoms  at  JVirw* 
foundiandi  is  hereby  enjoined  and  required  to  give  a  certificate  ta 
the  mailer  or  perfon  having  the  pharge  or  conunand  of  fuch  (hip 
or  veflel,  di  his  having  received  the  faid  licence  fo  endorfed  av 
before  (Ure£led#  and  to  tranfmit  the  fame  to  the  Conuniffioners  of 
his  Majefty's  Cuftoms  in  England  or  Scotlandf  or  to  the  Commifv 
fiooers  of  his  Majefty's  Revenue  in  /nr/dii^  refpe£lively^  by  whoni 
fuch  licence  was  granted. 

W,  FAWKENEH, 

FORM  of  LICENCE  direded  by  the  above  Order/ 

fiij  the  Commiffioners  for  managmg  and  caufing  to  be  levied  and  Font  of  |i0«flfi» 
colle6led  his  Majefty's  Cuftoms,  Subfidies,  and  other  Dutiea 
ia    {where} 

WHEREAS  {Name  of  the  Per/an}  one  of  his  Majefty's  fub*. 
jei^  refidin|r  at  IPlaee  where}  hath    given  notice  to  us  the 

Commif* 
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CommifSopers  of  his  Majeft/s  Cuftoms  [m  Grialt  Brit4un^  or 
Revenue  in  IrelanJ]^  that  he  intends  to  lade  at  [Jome  port  of  iha 
United  States  of  jfmerica'}  and  import  into  Ifome  fort  of  New 
foundland^  in  the  [^Sitfi's  Nanu\  being  a  j8rzf^-built  (hip 
Zdefcriiittg  tie  tonnage  and  vf  bat  fort  ofvejel^,  navigated  according 
to  law,  whereof  [^Mqfier*s  name']  is  mafber,  bound  to  [where]  ; 
and  it  appearing  by  the  regifter  of  the  faid  (hip  the  [Jbip^s  name] 
whereof  [mqfter^s  nanui]  is  mafter,  that  the  faid  (hip  the  [/^'/ 
name']  was  built  at  [^ace  where]  and  owned  by  [owner* i  name] 
refiding  at  [place  where]  ail  his  Majefty's  Briti/b  fubjefts ;  and 
that  no  foreigner,  diredly  or  indirefUy,  hath  any  (hare,  part,  or 
intered  therein. 

Now  be  it  known,  that  the  faid  [perfon*s  name],  hath  a  licence 
to  lade  on  board  the  faid  (hip  [Jhip*i  name]^  at  and  from  any  port 
or  place  belonging  to  the  United  States  of  America^  bread,  flour^ 
peafe,  Indian  com,  and  live  (lock,  and  alfo  pitch,  tar,  and  tur- 
pentine, the  produce  of  the  (aid  United  States,  and  no  other 
article  whatfoever ;  and  to  carry  the  (aid  bread,  flour,  peafe, 
Indian  com^  live  (lock,  pitch,  tar,  and  turpentine,  to  fome  port 
or  place  in  the  ifland  of  Newfoundland  i  and  on  the  arrival  of  the 
fidd  (hip  at  any  port,  harbour,  or  place  of  difcharge  in  Newfound- 
landf  the  mafter  or  perfon  having  the\  charge  or  command  of  the 
faid  (hip,  is  required  and  enjoined  to  deliver  up  the  (aid  licence  to 
the  coUedor  or  other  proper  officer  of  his  Majefty's  cuftoms 
there,  and  to  indor(e  on  the  bapk  theraof  the  marks,  numbers, 
and  contents  of  each  package  of  bread,  flour,  peafe,  ImSan  comt 
pitch,  tar,  and  turpentine,  and  the  number  of  live  ftock,  and 
ihall  thereupon  receive  a  certificate  thereof  from  the  (aid  coDedor^ 
•r  other  proper  officer  of  the  cuftoms. 

This  licence  to  continue  in  force  for  calendar  months 

from  the  date  hereof. 

Signed  by  us.  the  at  the  thia 

day  of  one  thoufand  eight  hundred  and 


licence  to  import  bread,  flour,  peafe,  InSan  com,  live 
ftock,  pitch,  tar,  i|nd  turpentine  into  the  ifland  of 

Ntnifofindlaad. 

W.F. 
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No.  21. 
Foreign-Office,  May  20»  iSiO.  NodficMMa. 

THE  King^has  been  plcafcd  to  caufc  it  to  be  fignified,  by  the  Bloduderfdie 
moft  Noble  the  Marquis  WtlUJkj,  his  Majefty's  Principal  P*'^-'**^' 
.  Seexetary  of  State  for  Foreign  Affairs,  to  the  Minifters  of  friendly 
and  neutral  Powers  reiiding  at  this  Court,  that  the  neceflary 
meafures  have  been  taken  by  his  Majefty's  command,  for  th^ 
blockade  of  the  port  of  Ejfineur,  and  that  from  this  time  all  the 
meafures  authorized  by  the  law  of  nations,  and  the  refpe£tive 
treaties  between  his  Majefty  and  the  different  neutral  Powers,  will 
be  adopted  and  executed,  with  refpedt  to  all  veffels  which  may 
attempt  to  violate  the  (aid  blockade. 


No.  2C« 


At  the  Court  at  the  QueetCs  Palace^  the  i6th  of  May  i8i«.  Oidcr. 

PRESENT, 
The  KING'S  moft  Excellent  Majefty  in  Council. 

^MTTHEREAS  the  time  limited  by  his  Majefty's  Order  in  prohibiting  for 

^^    Council  of  the  twenty-fecond  day  of  November  lall,  fbrpror  <«  monthj^  from 
tt '.  .        ,  .  ri«    1.       *  '  n    -r      the  6th  of  ^unr, 

Iktbiting  the  exportation  out  of  this  kingdom,  or  carrying  coaltwue,  ^  exportation  - 

gunpowder  or  felt-petre,  or  any  fort  of  arms  or  ammunition,  will  of  gunpowder, 
expire  Upon  the  fixth  day  of  JunencTLti  And  whereas  it  is  o^TiSi^iriSJ^V- 
judged  expe(£ent  for  kis  Majefty's  fervice,  and  the  fafety  »f  this  or  carrying  Ijme 
kingdom,  thatthe  faid  prohibition  ftiould  be  continued  for.  fome.  coaftw^ithont 
time  longer,  his  Majefty  doth  therefore,  by  and  with  the  advice' 
of  his  Privy  Council,  hereby  order,  require,  prohibit,  and  com- 
mand, that  no  perfen  or  p^fons  whatfoever,  (except  the  Maftej. 
General  of  the  Ordnance  for  his  Majefty's  fervice,)  do   at  any 
time,  during  the  fpace  of  fix  months,  to  commuence  from  the  faid 
fixth  day  of  June  next^  prefume  to   tranfport  into  any  parts 
out  of  this  kingdom,  or  carry  coaft wife,  any  gunpowder  or  fait* 
petre^  or  any  fort  of  arms  or  ammunition,  or  (hip  or  lade  any 
7  gunpowder 
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gunpowder  or  falt-petre,  or  any  fort  of  arms  or  ammiuiitioil>  or 
board  any  (hip  or  vefleU  in  order  to  tranfporting  the  fame  into  any 
parts  beyond  the  feas,  or  carrying  the  fame  coaftwife,  without 
leave  or  permiffion  in  that  behalf  firft  obtained  from  his  Majefty  or 
his  Privy  Council,  upon  pain  of  incurrmg  and  fufFering  the  refpec. 
tive  forfeitures  and  penalties  infli6ked  by  an  a^^  paffed  in  the 
twenty-hinth  year  of  his  lale  Majefty*s  ragii»  iatituled»  **  An  Aft 
to  empower  his  Majefby  to  proUbit  the  exportation  of  falt-petrei 
and  to  enforce  the  law  for  empowering  his  Majefty  to  prohibit 
the  exportation  of  gunpowder^  or  any  fort  of  avms  or  ammvH 
aition ;  and  alfo  to  empower  his  Majefty  to  reftxain  the  6«tfrytii{r 
coaftwife  of  falt-petre,  gunpowder,  or  any  fort  of  arms  or  atrnmi* 
nition :" — ^And  die  right  honorable  the  Losrds  Commiffioners  it 
bis  Majefty's  Treafury,  the  Commiffioners  for  executing  the  offiee 
of  Lord  High  Admiral  of  Great  Brhahtf  the  Lord  Warden  of 
die  Cinque  Ports,  the  Mafter-General  and  the  reft  of  the  principal 
officers  of  the  Ordnance,  and  his  Majefty's  Secretary  at  War,  are 
to  give  the  neceflary^dire&ions  hereinj  as  to  them  may  refpe6tively 
appertain* 

W.  FAWKENER. 


No.  43. 
INSTRUCTION— aoth  June  x8io. 

ibsedifii  coitog  i\^^  ^*^^  ^^  plcafure  is,  that  SweJi/b  veffels  employed  in  the 
inde  peimitted,  V^  coafting  trade  from  one  port  of  Sweden  to  another  port  of 
d!^tZ^  Sweden,  ftiall  not  be  molefted  or  detained  under  the  Order  of  the 
i^mermutu  tjth  of  January  1807,  till  further  Orders:  But  this  Inftnidion 
(hall  not  be  conftrued  to  extend  to  veflels  trading  between  the. 
ports  of  Sweden  and  Swe£/h  Pomerama. 

By  his  Majefty's  command, 

(Signed)        R.  RYDER* 


appendix;  ^ap» 


No,  «4* 

At  tbe  Com  91  the  Qtnens  PaUe,  tU  aoth  of  Jm  tSlO^  Order« 

PRESENT, 

The  EING'6  moft  Excellent  Majefty  in  CouncS. 

TlfrHEREAS  by  an  Aft^,  paffed  in  the  Forty ^ig!uh  Year  of  Impotitiaii  of 
^^    his  Majefty'8  reign,  intituled,  "An  A&  for  further  con-  ^^^^^ 
tinning,  until  three  months  after  the  ratification  of  a  definitive  wool  (except  M»r 
treaty  of  peace,  an  aft,  made  in  the  forty-fourth  year  of  his  pre-  '^  ^T?^)»  f°* 
lent  Majefty,  for  permitting  the  importation  inio  Great  Britain  of  fbreisii  ih^ 
hides  and  other  articles  in  foreign  fliips,"  it  is  enafted,  that  an  f[?!"l  P°"^  f^ 
a^  made  in  the  forty -fourth  year  of  his  prefent  Majefty,  inti-  flagbwdwieif 
tuTed)  *'  An  Aft  for  permitting,  until  the  fifth  day  of  May^  one  permitted  for  i^ 
thoufand  eight  hundred  and  five,  the  importation  of  hides,  calf-  2!°w!£!?^ 
flcins,  horns,  tallow,  and  wqoU  (evejU  cotton  wool,)  in  foreign 
flips,  on  payment  of  the  like  duties,  as  if  imported  in  Briti/h  or 
Iri/b  flups ;"  which,  by  an  aft  made  in  the  forty-fifth  year  of  his 
prefent  Majefty,  was  revive$i  an4  fprther  continued   until  the 
twenty-fifth  day  of  March  one  thoufand  eight  hundred  and  fix, 
and  extended  tp  go^t-ikins  iinported  io  foreign  (hips  |  and  which 
was  further  continued  by  an  aft  made  in  the  forty-feventh  year  of 
lus  prefent  Majefty,  until  the  twenty-fifth  day  of  Mm'cb  one 
thoufand  eight  hundred  and  eight,  ihould  be,  and  the  lame  wat 
t|iereby  fttrther  continued  until  three  mon^  after  the  ratifi^atioiv  i 

of  a  definitive  treaty  of  peace  i-  And  wheres^s,  by  the  £ud  afts,  it 
is  lawful  for  his  Miyefty,  by  his  Onler  in  Coimcilt  from  time  ta 
time,  when  and  as  often  as  it  may  be  judged  expedient,  to  permit 
any  hides,  pieces  of  hides,  drefled  or  undrefted,  cidf-flcins,  qr  piece* 
ef  calf-fkins,  drefled  or  undrefled,  horns,  or  pieces  of  1hh3is»  tal« 
low,  and  wool,  (except  cottoi^  wopl,)  and  alfo  gpaV-flcinff,  to  be 
imported  in  any  foreign  (hip  or  vefiel,  and  to  be  adnutted  to  entry 
in  any  port  or  place  in  the  United  Kingdom,  on  payment  of  fucb 
and  die  like  duties  of  cuftoms  and  excife  as  are  due  and  payaUe 
o«  the  like  goods  when  imported  in  any  Briti/k  or  Irifk^biaSk  (hip 
or  vefiel,  any  thing  contained  in  any  aft  to  the  contrary  notwith*^ 
ftandiog:  His  Majefty  is  thereupon  pleafed,  by  and  with  the 
•dme  of  hi^  Frity  Council,,  and  in  p^rfuance  of  the  powers-- 

Tcfted 


veiled  in  his  Majefty  by  the  faid  above  recited  aAs,  to  allow,  and 
doth  hereby  allow,  for  the  fpace  of  fix  months  from  the  date  of 
this  his  Majefty's  Order  in  Council,  the  importation  of  hides,  or 
pieces  of  hides,  drelTed  or  undrefied,  ca]f*ikins,  or  pieces  of  calf* 
ikinsj  drefied  or  undrefled,  horns,  or  pieces  of  horns,  tallow,  and 
.*  wool,  (except  cotton  wool,)  and  alfo  of  goat-flcias,  drefled  or 

,  *  undrefTed^  in  any  foreign  (hip  or  veifel,  from  any  port  frpm  which 

the  Brittfit  flag  is  excluded ;  and  that  on  the  arrival  at  any  port  of 
the  United  Kingdom  of  any  foreign  fhip  or  veffel^  frx)m  any  port 
from  which  the  Brlti/h  flag  is  excluded,  with  any  of  the  artidet 
above  mentioned,  the  faid  goods  fliall  be  admitted  to  entry  on 
payment  of  the  fame  duties  of  cuiloms  and  excife  as  are  due  imd  • 
payable  on  the  like  goods  when  imported  in  any  Britt/b  or  Jrt/k 
built  (hip  or  veffel. — And  the  Right  Honourable  the  Lords  Com- 
mifEoners  of  his  Majefty's  Treafury  are  to  give  the  neceflary 
direfUons  herein  accordingly. 

W.  FAWKENER- 


No.  25. 

QsUt,  -  At  the  Court  at  the  Queen^s  Palace^  the  20th  of  Jime  iSfd* 

PRESENT, 
The  KING'S  mofl:  Excellent  Majefty  in  Council. 

P«*3*ifaf  ge.     TT  TT  tHEREAS  the  time  limited  by  his  Majeft/s  Order  in 
iwally  the  ex-       W    Council  of  the  twentieth  day  of  December  laft,  prohibiting 
Smi^&c.  far^    ^  tranfporting  into  any  parts  out  of  this,  kingdom  of  any  pig- 
fix  months  fhuB   iron,   bar-iron,    hemp,    pitch,   tar^   rofin,   turpentine,   anchors, 
Xxchof /ic/y;      cables^   cordage,   mafts,   yards,   bowfpritsi   oars,   oakum,  (hect 
coppei^,  or  other  naval  ftores,  will  expire  upon  the  eleventh  day 
of  Jnly  next:    And  whereas  it   is  judged   expedient    for  his 
Majel^'sfervice,  and  the  fafety  of  this  kingdom,  that  the  faid 
prohibition  fhould  be  continued  for  fome  time  longer,  his  Majefty  . 
doth  therefore,  with  the  advice  of  his  Privy  Council,  hereby 
order,  require,  prohibit,  and  command,  that  no  perfon  or  perfons 
whofoever  do  any  time,  for  the  fpace  of  fix  months,  from  the  faid 
ckventh  day  of  July  next,  prefume  to  tranfport  into  any  parta 
eut  of  thii  kingdom  any  pig-ironj^  bar*iron|  beniip,  pitch,  tar 

rofin. 


tofin,  turpentine,  anchors,  cables,  cordage,  mails,  yards,  bow 
fprits,  oars,  oakum,  (heet-copper,  fail-cloth  or  canvas,  or  othet 
naval  ftores,  or  do  (hip  or  lade  any  pig-irvn,  bar-iron,  hempt 
fitch,  tju",  rofin,  turpentine,  anchors,  cables,  cordage^  maftSf 
yards,  bowfprits,  oars,  oakum,  fheet-copper,  fail-cloth  or  canvas,  ^ 

•r  other  naval  ftores,  on  board  any  (hip  or  vefiel,  in  order  to 
tranfporting  the  fame  into  any  parts  beyond  the  feas,  without 
leave  or  permiffion  firft  being  had  and  obtained  from  his  Majefty  or 
his  Privy  Council,  upon  pain  of  incurring  the  forfeitures  infli£^ed 
by  an  aA  paffed  in  the  thirty-third  year  of  his  Majelly's  reign,  ^ 

intituled,  "  An  Aft  to  enable  his  Majefty  to  reftrain  the  exporta- 
tion of  naval  ftores,  and  more  effeftually  to  prevent  the  exportation 
of  falt-petre,  arms,  and  ammunition,  when  prohibited  by  procla- 
mation or  order  in  council:"  But  it  is  neverthelefs  his  Majefty 's  txcepttocertaia 
pleafure,  thar  nothing  herein  contained  fhall  extend,  or  be  con^,  vcflW»,andfor 
ftrued  to  extend,  to  any  of  his  Majefty's  fhips  of  war,  or  any  other  ^ti^wiumlt' 
Clips  or  veflels  or  boats  in  the  fervice  of  his  Majefty,  or  employed  rated,  under 
or  freighted  by  his  Majefty's  board  of  ordnance,  or  by  the  com-  various  ^^•" 
miffioners  of  his  Majefty's  navy ;  nor  to  prevent  any  (hip  or  veffel 
firom  taking  or  having  on  board  fuch  quantities  of  naval  ftores  as 
may  be  neceflary  for  the  ufe  of  fuch  (hip  or  veffel  during  the 
courfe  of  her  intended  voyage,  or  by  licence  from  the  Lord  High 
Admiral  of  Great  Britain^  or  the  Commiifioners  of  the  Admiralty 
for  the  time  -being ;  nor  to  the  exportation  of  the  faid  feveral 
articles  to  IreJandy  or  to  his  Majefty's  yards  or  garrifons,  or  to 
his  Majefty's  colonies  and  plantations  in  jimerica  or  the  JVeJl  Indies^ 
or  to  Newfoundland,  or  to  his  Majefty*s  forts  and  fettlements  oa 
the  coaft  o{  Africa,  or  to  the  iflandof  Sk  Helena,  or  to  the  Britijh 
fettlements  or  faftones  in  the  Eafi  Indus :  Provided  that  upon 
the  exportation  of  any  of  the  faid  articles  for  the  purpofe  of  trade 
to  Ireland,  or  to  his  Majefty's  yards  and  garnfons,  or  to  his 
Majefty's  colonies  and  plantations  in  America  or  the  Wefl  Indies, 
or  to  the  ifland  of  Newfoundland,  or  to  his  Majefty's  forts  and 
fettlements  on  the  coaft  of  Africa,  or  to  the  ifland  of  Su  Helena^ 
•r  to  the  Brilifb  fettlements  or  factories  in  the  Eafi  Indies^  the 
exporters  of  fuch  articles  do  firft  make  oath  of  the  true  deftination 
of  the  fame  to  the  places  for  which  they  fhall  be  entered  outwards 
before  the  entry  of  the  fame  fhall  be  made,  and  do  give  full  and 
fufficient  fecurity,  by  bond,  (except  as  herein-after  excepted,) 
to  the  fatisfaftion  of  the  commiflioners  of  his  Majefty's  cuftomi, 
to  carry  the  faid  articles  to  the  places  for  which  they  are  fo 
entered  outwards,  and  for  the  purpofes  fpecified,  and  none  other ; 
Voi^.  I.   .  [e]  aHd 
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and  fuch  bond  fliall  not  be  cancelled  or  delivered  up  until  proof 
be  made  to  the  fatisfadion  of  the  faid  commifiionersy  by  the  pro- 
dudlion,  -  within  a  time  to  be  fixed  by  the  faid  commiffionersy  and 
/  fpecified  in  the  bond,  of  a  Certificate  or  certificates,  in  fuch  form 

and  manner  as  fhall  be  dire£led  by  the  faid  commiffioners^  {hewing 
that  the  faid  articles  have  been  all  duly  landed  at  the  places  for 
which  they  were  entered  outwards :  But  it  is  his  Majefty's  plea- 
fure^  neverthelelSy  that  the  following  articles,  viz.  bar-iron » 
white  and  tarred  rope,  tallow  or  mill  greafe,  tarpaulins  for  wag« 
gcn-covers,  pitch,  tar,  and  turpentine,  (haU  be  permitted  to  be 
exported,upon  payment  of  the  proper  duties,  without  bond  being 
entered  into  by  the  merchant  exporter,  to  any  of  the  £riij/h  plan- 
tations in  the  ff^efi  Im&Sf  or  to  any  of  his  Majefty's  fettlements 
in  South  America  ;  provided  the  merchant  exporter  (hall  firil  verify^ 
upon  oath,  that  the  articles  fo  exported  are  intended  for  the  ufe 
of  a  particular  plantation  or  fettlement,  to  be  named  in  the  entry 
outwards,  and  not  for  fale  ;  and  that  the  faid  plantation  or  fettle* 
ment  has  not  before  been  fumifhed  with  any  fupply  of  the  (aid 
articles  during  the  fame  feafon ;  and  provided  alfo,  that  the  ex- 
portation of  the  faid  articles  (hall,  in  no  cafe,  exceed  the  value  of 
fifty  pounds  ilerling  for  any  given  plantation  or  fettlement,  whe- 
ther by  one  or  more  fhipments  within  the  fame  feafon :  And  the 
right  honourable  the  Lords  Commifiioners  of  his  Majefty's  Trea* 
fury,  the  Commifiioners  for  executing  the  office  of  Lord^High 
Admiral  of  Great  Britain,  and  the  Lord  Warden  of  the  Cinque 
ports,  are  to  give  the  neceflary  directions  herein  as  to  them  may 
rcfpedively  appertain. 

W.FAWKENER. 


No.  26. 


At  the  Court  at  the  Queen**  Palace,  the  27th  of  June  1810. 

PRESENT, 

The  KING'S  moil  Excellent  Majefty  in  Council. 

Com  licenc^Mbr  XT rHEREAS  Uccnces  have  been  granted  purfuant  to  the  Order 

miportauon  from      VV       n  •-»«>.  a    •  n  1  1  1     «  •       -r^  .1 

ponx  of  France  of  his  Majefty's  moft  honourable  Fnvy  Council,  permitting 

and  Hotlandy       the  importation  of  cargoes  confifting  only  of  grain,  meal^  flour, 

to7oS^!f  "^f^  and  burr  ftoncs,  from  porta  of  France  and  Holland  to  ports  of  the 

Uio,  United  Kingdom: 


A  P  i^  E  N  D  1  3t  te3tk 

And  wbereas  by  Order  of  Council  of  the  2d  of  May  laft,  tlid  * 

faid  licences  were  further  extended  for  certain  periods  therein 
exprefled  r 

And  whereas  it  has  been  reprefented  to  his  Majefty  that  it 
would  be  expedient  ftill  further  to  extend  the  term  of  fuch  of  the 
faid  licences  as  (hall  not  have  been  ufcd  for  the  importation  of  any 
fuch  cargo  into  this  kingdom  : 

His  Majefty,  by  and  with  the  advice  of  his  Privy  Council,  is  ^ 

thereupon  pleafed  to  order,  and  it  is  hereby  ordered.  That  the 
term  of  fuch  of  the  faid  licences  granted  for  tlie  importation  of 
cargoes  confiding  only  of  grain,  meal,  ^owt,  and  burr  ftones,  as 
fhall  not  have  been  ufed  as  aforefaid,  (hail  be  renewed  and  ex- 
tended till  the  loth  day  oi  jiugujl  next,  notwithllanding  the  fame 
fhall  have  adually  expired.  And  the  Right  Honourable  the 
Lords  Commiffioners  of  hii  Majefty's  Treafury,  his  Majefty's 
JPrincipal  Secretaries  of  State,  the  Lords  Commiffioners  of  the 
Admiralty,  and  the  Judge  of  the  High  Court  of  Admiralty,  and 
Judges  of  the  Courts  of  Vice-Admiralty,  are  to  take  the  necefikry 
meafures  herein  as  to  them  may  refpe6Hvely  appertain. 

W.  FAWKENER. 


No.  27. 

At  the  Court  at  tbe  Queen^s  Palace^  the  iSth  of  July  iSio* 

PRESENT, 

The  KING^s  moft  Excellent  Majefty  in  Council. 

TTTHEREAS  licences  have  been  granted  purfuant  to  ttie  "ttrm^dt 

^^     Order  of  his  Majefty's  moft   honourable  Privy  Council,  ^^'^i^gtj^^ 

penAitting  the  importation  of  cargoes  coniifting  of  fuch  articles  as  cargoes  from 

are  allowed  by  law  to  be  imported  (with  certain  exceptions  ftated  f "j^/i/notT^*** 

in  the  faid  licences)  from  ports  fituated  within  the  Baltic  \  and  plied  to  imporu- 

firom^rfiftiiiiw/ and  other  ports  fituated  in  Xht  White  Sea^  which  tJon)  further  ex- 
V  -If  .  1^  1       r    r.  f  A     t       t  tended  to  ift  Jor 

bcences  will  expire  on  the  29th  of  September  next :  And  whereas  ^uaty  ilii^     " 

it  has  been  reprefented  to  his  Majefty,  that  it  would  be  expedient 

to  extend  the  term  of  fuch  of  the  faid  licences  as  ftiall  not  have  been 

tifed  for  the  importation  of  any  fuch  cargo  into  this  kingdom : 

His  Majefty,  by  and  with  the  advice  of  his  Privy  Council,  it 

thereupon  pleafed  to  order,  and  it  is  hereby  ordered.  That  the 

term  of  iuch  of  the  faid  licences  granted  for  the  importation  of 

J]c  a]  cargocf 


APPENDIX. 

'cargoet  confifting  of  articles  permitted  by  law  to  be  imported 
(with  the  exceptions  ftated  in  fuch  licences)  as  (hall  not  have 
been  ufed  as  aforefaid,  (hall  be  renewed  and  extended  till  the  zft 
day  of  January  181I9  notwithftanding  the  fame  (hall  have  a&uallj 
expired,  i^nd  the  Right  Honourable  the  Lords  Commifiioner» 
of  his  Majefty's  Treafury^  his  Majefty's  Principal  Secretaries  of 
State^  the  Lords  CommifiEoners  of  the  Adniiraltyy  and  the  Judge 
ef  the  High  Court  of  Admiralty,  and  Judges  of  the  Courts  of 
Vice-Admiralty,  are  to  take  the  neceflary  meafures  hereia  as  to 
tbem  may  refpedively  appertain. 

W.  FAWKENEIL 


No.  28. 

Nodtotltiv  Foreign'-Office,  ^ugujl  ijthi  x8i«. 

Blodud  of  th  npHE  King  has  been  pleafedto  caufe  it  to  be  iignified  by  tW 
Caul  of  C9rju^  ^  mod  Noble  the  Marquis  WelUftey^  his  Majefty's  Principal 
Secretary  of  State  for  Foreign  Affairs,'  to  the  minifters  of  Friendly 
and' Neutral  Powers  refiding  at  this  Court,  that  the  necelTary 
meafures  have  been  taken,  by  his  Majjcfty's  command,  for  the 
blockade  of  the  Canal  of  Corfu ;  and  that  from  this  time  al)  the 
meafures  authorized  by  the  laws  of  nations^  and  the  refpe^vt 
treaties  between  his  Majeily  and  the  different  Neutral  Powers^ 
will  be  adopted  and  executed  with  refpedt  to  all  Tefiels  which  naj 
attempt  to  Tiobte  the  (aid  blockade. 


w 
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No.  29. 

EXTRACT  of  a  fccret  letter  written  from  HoUanJ^  0% 
behalf  of  the  Honourable  the  Court  of  Serenteen,  in 
Holland'^  to  His  Excellency  the  Governor-General  in 
Council  in  /idto,  dated  Amfierdam^  the  a5tk  Septenr 
her  I789«<— 'Referred  to  in  pages  aSy  and  3«2. 

HEN  Reports  were  communicated  in  the  month  of  April 
laft  on  behalf  of  their  High  MightinefTes  to  the  Court  of 
SeTcntecn,  that  fome  of  the  mafters  of  the  American  Ihips  had 
fpoken  fomething  refpeding  the  facility  wherewith  Batavia  fpicet 
were  to  be  had^  it  made  a  deep  imprefiion  upon  the  faid  Court* 
and  fpread  a  great  doubt  (the  Court-  is  forry  to  fay)  refpeding 
the  integrity  of  the  admimftrators  of  the  moft*  tender  concerns  of 
the  Eaft  Im£a  Company  in  IneRa\  yet  in  what  degree  foever  thofe 
amprefHons  muft  have  been  increafed  on  the  nunds  of  us,  and  of 
thofe  who  take  thofe  concerns  at  heart,  you  would  be  able  to 
guefsy  as,  lince  a  (hort  time  ago,  authentic  informations  have 
leached  this  country,  that  important  quantity  of  fpices,  and  efpe- 
cially  of  cloves,  were  imported  into  America,  and  thence  partly 
exported  to  Europe  aad  there  difpofed  of^  by  which  the  Company 
is  greatly  undermined* 

We  have  alfo  received  authentic  information  that  confiderable 
quantities  of  coffee,  of  Java,  wece  brought  by  Dcuit/b  Chiaa  (hipa 
ia  Eur4Jpef  and  were  immediately  (old. 

It  is  undoubtful  that  fuch  proceedings^  when  continued,  moft 
tend  to  accomplifli  the  ruin  of  a  trade  which,  till  this  moment* 
did  fupport  itfelf  with  the  greateft  difficulty,  and,  as  it  were,  it 
on  the  brink  of  its  total  deftruffion ;  and  00  wonder  that  the 
attention  of  the  Sovereign,  who  generoufly  advanced  the  money 
coUr^ed  from  the  inhabitants  of  this  country  in  a  peculiar  way, 
was  efpecially  direded  to  this  point. 

.  We  fee,  with  the  greateft  diifatisfaftion,  that  by  fucK  meant 
the  unwearied  endeavours  of  this  Court  for  the  welfare  of  the 
Company  are  crofTed  and  rendered  difficult,  and  we  cannot  but 
look  with  terror  upon  the  confequences  which  may  arife  herefrom* 
lor  want  of  a  fpeedy  and  efficacious  prevention* 
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We  therefore  (m  the  abfence  of  the  Court  of  Seventeen)  eaa« 
not  omit  reprefcnting  the  above  cafe  to  you  with  the  greateft 
fpeed,  and  through  an  uncomjhon  way,  and  to  lay  before  you 
with  the  greateft  zeal  the  impoinbility  of  fuch  tranfadlions  taking 
place,  without  that  in  the  one  or  other  part  of  the  adminiftratioii 
at  Baiavia  fraud  is  comnnittedy  and  what  a  prejudicial  influence  it 
can  be  upon  the  mind  of  the  Sovereign  from  whom  only  the  means 
are  to  be  expeded  for  a  lafting  reparation  of  the  affairs  of  the 
Company,  without  reckoning  the  immenfe  lofles  which,  as  wo 
did  cbferve  juft  now,  may  arife  therefrom  for  the  Company. 

We  therefore  do  command  you  to  make  a  drift  inquiry  into 
the  means  whereby  the  faid  mafters  of  American  fhipSi  during  the 
lall  year,  as  in  the  beginning  of  the  prefent  one,  have  got  fpicet 
at  Baiavia^  and  alfo  by  what  way  confiderable  quantities  of  Java 
coffee  got  into  the  hands  of  mafters  of  Dan'Jh  fhips ;  and  further, 
in  general  whether  fuch  prejudicial  pra£Uces  have  taken  place 
piore. 

We  rely  herein  upon  your  zeal  for  the  concern  of  the  Com- 
pany, and  we  alfo  mean  that  in  fuch  dangerous  circumftances  a 
proof  thereof  may  be  expedled  with  right,  and  we  therefore  truft 
that  you  will  ufe  every  poflible  means  to  come  to  the  truth,  and 
render  the  cafe  as  clear  as  may  anfwer  to  our  faid  wifhes,  for 
which  purpofe  we  thought  proper  to  treat  this  caufe  fecretly,  and 
to  prevent  its  becoming  public  in  tn£a^  as  it  may  be  prejudicial 
to  any  inquiries  which  are  to  be  made  b'y  you  as  may  afford  meant 
to  offenders  to  avoid  the  merited  punifhment ;  on  which  account 
we  alfo  truft  that  you  will,  on  the  receipt  hereof,  keep  a  watchful 
eye  upon  thofe  to  whom  the  adminift ration  of  thofe  precious 
articles  was  tfiifted,  as  well  as  upon  thofe  whofe  duty  it  was  to 
watch  foi  the  ft  rift  obfervation  of  the  laws  enafted  againft  fmug- 
gling,  wher^f  maft*  rs  of  ftrange  fhips  are  alfo  reminded  as  often 
^  they  came  to  Boiavta. 

A  True  Copy. 

(Signed)        J.  D.  OLDENZEEL, 
Firft  Sworn  Ckrk, 
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EXTRACT  of  a  fecret  letter,  written  by  the  Court  of 
Directors  at  jimfterdamf  to  the  Supreme  Goverament  at 
Baiavtay  dated  the  26th  .^^^7  I790»  and  referred  to 
page  303. 

'T^HIS  Council  of  Seventeen  having  ferioufly  obferted  that  the 
^  navigation  of  Amertcani  in  India  becomes  frequent,  and  ap« 
prehending  bad  confequences  thereirom>  the  JDii/ri&  Company  did 
authorize  us  to  write  to  you  on  that  point,  fo  as  we  may  deem  it 
requifite. 

In  confequence  of  that  authorization  we  have  deemed  it  necef. 
fary  to  fend,  for  your  information^  a  refolution  of  their  High 
MightinefFes,  of  the  9th  November  1789,  with  its  appendixes,  im4 
we  recommend  you,  th^t  you  do  dilicharge  in  all  cafes  the  obliga- 
tions attached  to  de^orUra,  which  the  concerns  between  this 
Republic  and  that  nation  require;  but  that  you  do  avoid 
facOitating  their  narigation  to,  or  trade  in  In£a\  and  we  do 
charge  you  that  you  do  fuggeft  to  us,  by  the  firfl  opportunity, 
what  the  neceflary  means  are  which  may  be  adopted  to  difcourage 
thpni  from  the  faid  narigation. 

A  True  Copy. 

(Signed)       J.  D.  OLDENZEELr 
Firft  Clerk. 


EXTRACT  Patrias  general  letter  ,writteB  by  the  Gen^ 
tlemen  Direfkors  of  the  Eufi  ImEa  Company  m  Naker^ 
land  to.  the  Government  of  Satavtai  dated  jtnt/krdam^ 
7th  December  1 791 ;  referred  to  page  3«2» 

A  LTHOUGH  we  arc  yet  thmking  whether  the  penniffion 
"^^  granted  to  the  jimerieam  fupercargos  of  the  ihips  the  Three 
Sifieri  and  the  4lCm^  to  bring  fome  goods  for  fale  on  fhore^ 
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fiiculd  be  taken  as  a  bafis  by  other  merchants  of  the  fiud  natioa* 
to  do  fuch  requefts  alfo>  and  thus,  in  our  fentiment,  that  it  wiQ 
not  be  without  fome  confequence,  neverthelefs  we  will  pafs  your 
condu^k  about  it,  under  exprefs  order  to  reje6k  in  future  all  fuch 
requeils.  We  are  further  of  opinion^  that  the  given  orders  con- 
cerning the  jlrmrican  (hips  are  to  all  companies^  fettlements,  and 
thus  to  Malacca  too,  and  we  defire  aUb  that  care  fhould  be  taken 
that  the  dame  be  carried  into  effe£l ;  and  as  we  are  generally  of 
opinion  that  the  importation  of  Europe  or  Ameria^^  goods,  by 
fhips  of  foreign  nations,  is  very  prejudicial  to  the  intereft  of  the 
Company,  and  the  fhips  men ;  fo  we  deftre  that  in  future  our 
given  orders  concerning  the  Amcricam  £hall  be  extended  to  other 
nations  alfp,  and  that  care  fhall  be  taken  that  thereof  notice  be 
given  to  the  men  of  the  fhips  of  the  different  nations  by  their 
arrival,  for  which  purppfe  we  fuch  an  order  fhall  fend  to  the 
Cape  the  Good  Hope  alfo. 
Agrees. 

(Signed)       J.  D.  OLDENZEELi 
F.-S.  Clert 
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A. 

Account  fales  in  a  cafe  where  a  (hip  and  cargo  were 
fent  on  to  Great  Britain  from  a  Vice-Admiralty  0>urt9 
upon  an  appeal  to  the  Lords  Commiffioners,  referred 
to  regiflrar  and  merchants — fubjed  to  dedu^Uons  for 
ezpences  attending  providing  fecuritieSy  aSe£ting  in- 
furances  on  flup,  cargo>  and  freight,  and  alfo  for 
commiflion  on  effedUng  infurances  and  the  purchafe  of 
Exchequer  bills  —  —  —     33^ 

jtdbtfion  to  appeal  pronounced  againft^  where  an  attempt 
had  been  made  to  cover  enemy^  property  under  a 
general  licence  —  —  —  31  j 

AdjuScatiofiy  captor  bringing  a  prize  to  a  remote  port  for 

adjudication  condemned  in  cofts  and  damages  309 

■  ■        I   I        neutral  not  bound  to  navigate  his  (hip  tp  a  port 

for  adjudication  —  -^  ^-  33 

>  perhaps  otberwife  if  the  neutral  had  voluntarily 


entered  iiito  an  engagement  to  that  tfh&  -^  yj 

AimsraPs  right  to  (hare  in  the  flag  eighth  of  prizes  made  by 
fhips  originally  detached  from  his  command  for  a 
particular  chace,  in  which  having  failed,  another  chace 
was  commenced  without  previoudy  conununicating 
with  the  Admiral)  and  the  prizes  taken,  admitted  69  &  S39. 

Agmiit  mifcondud  attributable  to  owner  in  concealing  con- 
traband out:  condenmation  *«  »^  2C 

ABegation  of  joint  capture,  after  final  adjudication,  admitted 
under  particular  circumftances  without  payment  of 
pr^K>rtion  of  captor's  expences,  the  claufe  ef  45  0. 3. 
f,  47.  notwithftanding  —  -^  26^ 

'Anurifon  Have  trade  prohibited^  fvom  the  i  ft  January  1808,' 
by  the  law  of  America  as  wel|  as  that  of  Great  Britain  % 
(hips  and  cargoes  lawful  prize  to  a  Brityb  captor         240 

A^Ecation  for  ejcpences  incurred  by  detention  under  fufpi- 

fiottscircuinftan^esrefuf^  «-«  mm         113 

Jtta€bmat$ 


INDEX. 

jfttachmettt  gnnted  againft  captor  to  bring  in  proceeds  in 

purfuance  of  a  monition  —  —  336 

JJfocuUiofif  if  for  the  exprefs  purpofe  of  a  pafticular  defcrip- 
tion  of  capture,  will  enure  to  the  benefit  of  all  yefiels 
fo  aflbciited  with  the  captors  —  —  128 

/ecus  if  not  growing  out  of  the  purpofe  of  fuch 
a&bciation  —  —  —  —         128 

in  what  cafe  it  may  be  broken  by  a  detachment  for 
a  particular  purpofe,  fo  as  to  entitle  the  adual  captors 
alone  —  —  _  —        21*1 

JffetuTtx,  containing  extrad  from  HisMajeily's  proclama- 
tion for  regulating  general  diftribution  of  fiag  eighth, 
page  i — Order  in  Co'jncil  for  prohibiting  exportation 
of  naval  ftores,  iv— Order  for  embargo,  vi — ^for  regu» 
lating  trade  by  licence  to  Hf^*golanJ^  vii — ^for  remov- 
ing embargo,  vii — refpeding  trade  to  Wefi  Indus  and 
South  America^  viii — inftructions  as  to  trade  between 
Svfyn  and  Maefiy  xiii — importation  by  foreign  ihips  of 
wool,  hides,  6cc,  xiii— term  of  licences  to  certain 
ports  of  Holland  extended,  xv — ^prohibition  to  export 
powder  and  arms  further  extended,  xvi — Swedi/b  com 
ihips  permitted  to  enter  Norwegian  ports  and  return 
dire6t,x vii-— exportation  (hip's  ilores  prohibited,  x  vii— 
Licences  for  Auftrian  vefiels^  term  prolonged,  xix^ 
permitting  direct  trade  to  iflands  of  Feroe  and  Iceland^ 
XX — neutral  trade  to  llf'ejl  Indies^  xxii — ^blockade  of 
Spant/b  ports,  xxv — com  licences,  terms  extended, 
xxvi — importation  of  corn  by  neutrals,  xxvii — ^relative 
to  fifhing  trade  from  controuled  ports,  xxviil — com 
licences,  ^.erms  further  extended,  xxix— rpguhviing  the 
fupply  it  Newfoundland  and  the  form  of  licences,  xxx 
•— blockac  ^  of  ElfinettTf  xxxiii-i»*republication  of  order 
aid  November  1809,  xxxiii^-coailing  trade  of  Sweden^ 
xxxiv — ^importation  of  hides,  tallow,  &c«  xxxv*— Na« 
vol  (lores,  exportation  prohibited,  xxxvi— <ora  li« 
cences,  terms  further  extended,  xxxviii— 4icence8, 
trade  to  the  Sakkf  xxxix-— blockade  of  canal  of 
Corfuf  xL — Extrads  of  fecret  letters  from  the  Court 
of  Seventeen  in  Holland^  and  the  Court  of  Direftors 
to  the  Government  of  Batamidf  relative  to  neutral 
trade  to  Batavia^  xli  &  xliii.'^Extrad  Patrias  gene* 
xA  letter  from  the  Direfton  on  the  fame  fubjed^  sUiL 
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fagt 

Ballqfl^  neutrals  in  baQaft  failing  from  Martinique  proteded 

by  order  of  i8th  February  1807  —  i^ 

Bataviof  national  charadler  of»  confidered  —  2701 

Blockade  oi  Bremen  —  —  — •  163 

Cadi%         —  "^  "^  l^Sf  252 

Elbe,  Emit  and  fTe/er  —  —  141 

Marttnique  —  —  —  64 

after  cefTation  or  interruption  by  the  arriyal  of  a 
fuperior  force  of  the  enemy^  rather  a  blockade  de 
novo  than  a  re-commencement         —  -^     261 

chafing  vefTefs  appearing  off  the  port  no  ceflation 
of  blockade  —  —  —  '6$ 

duty  of  blockaders  to  maintain  fuch  a  force  as  would 
be  of  itfelf  capable  of  maintaining  the  blockade       59 

a  iingle  (hip  may  be  competent  to  maintain  a 
blockade  of  one  port  and  cooperate  with  othera 
in  blockading  another  •— .  «.  ^ 

general  notoriety  of  blockade  di  foBo  to  bind 
neutrals        —  — r  —  61  ir  6a 

innocent)  intention  of  the  matter  of  an  jtmertcam 
▼eifel,  with  a  contingent  deftinatiofii  eftabliflied  ia 
approaching  the  mouth  of  a  blockaded  port,  for 
the  purpofe  oCenquiry,  vefiel  reftored        -*      241 

diftin£tion  between  a  military  and  commercial 
blockade  and  their  effects  —         —  1 28 

American  veffels  failing  with  a  contingent  deftina- 
tion  to  a  blockaded  port,  may  afcertain  the  hSt 
by  making  enquury  of  veffels  cruifing  off  or  in 
ports  near  that  blockaded  —  141,  ^I 63 

m  not  bound  to  difclofe    the   port 

where  enquiry  is  intended  to  be  nude  in  a  letter 
of  inftrudtions  •—  ..i*  •— .  i5j 

See  Relaxation^ 
BUbf  trade  by»  to  the  colonies  «—  *^  #S 

c. 

Cafioftt  not  entitled  to  any  indulgence  or  ezpences,  having 

negleded  to  perform  their  duty  •—  335 

Ctfiw$  €90&dercd  delirery  fo  m  to  entitle  jvarty  to  freight     309 

CarringtQnf 


INDEX. 

Carrlngton^  Sir  Edmundy  cited,  note  —  —  275 

Chofis  in  aSion  recovered  from  an  agent  of  chartered  company 
of  the  enemy  under   affignment  to  the  Engll/b   Eqfl 
Indka  Company  to  be  confidered  fubjeft  to  adjudica- 
tion as  prize        —  _  _  Ij5 
Colony^  to  what  defcription  of  fettlcment  the  term  ftrifUy 

applicable     —  —  _  _        —    ^05 

Colony y  produce  of  enemy's,  colourably  transferred,  condemned   43 
CoIumifOf  opinion  of  the  Judge  of  Vice-Admiralty  Court  of, 

rcfpefting  the  Patapfco^  note  —  —  271 

Comml/Jion  on  eficding  infurance  on  veffel  and  cargo  fent  to 
England  to  abide  decifion  of  Lords  Commiffioners  of 
Appeal,  allowed  —  —  —  337 

»■  .  >      ■ on  freight  allowed        —         UnJ, 

■    ■  on  purchafe  of  Exchequer  bills  — *  iHd. 

— —  at  5  /.  per  cent,  difallowed  as  a  fpecific  charge  nUlde 
by  the  Eajl  India  Company  as  agent  of  the  Crown, 
but  equitably  commuted  — '"  —         ~~      '79 

Con/lrvSlon  of  a  licence  continues  the  fame,  as  to  the  par- 
ticular veflel  failing  under  licence,  though  a  fubfe- 
quent  order  may  vary  the  general  courfe  of  trade  322 

Contingent  deftination  to  Bremen^    without  inferting  in  the 

inftr'udiions  where  enquiry  (hould  be  made,  reftoration  i6x 
._«_»__  to  Elhevriih  diredlion  to  enquire  of  the 

cruifing  vefTels  off  port  blockaded,  reftoration  141 

Continuous  voyage,  condemnation  of  fhip  and  goods  cnder 

Order  of  Council  7th  »7iz/fttflry  1807  —  171 

■  _-^-  with  pcrifhable  conunodities,  not  finding 

a  market  at  the  firft  port  of  entry,  reftored        —         39 
Contraband^  concealed  out,  affedls  (hip  however  remote  the 

return  voyage  _  ^-,  —      jj| 

N.  ■  _—  although  carried   out  by  fuper- 

cargo,    and  no  knowledge  of  its  being  on  board 
brought  home  to  the  owner,  affe6ls  (hip  •—  %^ 

Contrasts  entered  into  by  enemy's  agent,  and  recovered  under 
afligoment  by  the  enemy's  agent  to  Eajl  India  Com- 
pany's fyndic,  fubjedl  to  adjudication  as  prize  179 
CorreQioUf  by  the  Court,  of  the  judgment  generally  fuppofed 

to  h^ve  been  delivered  in  the  cafe  of  the  Herman  Parh  229 
Cofls^  captor'' s  granted 

in  both  courts,  where  letter  of  inllruftions  appeared 
doubtful  ,.^  vp.,  .p.  141 

tppellaou 


I    1(    D    E    3C 

€olbf  tapior't  gratUeJ—continxied 

appellanti  being  deteded  in  a  direft  trade  to  enemy'8 

ports  with  pitchy  deals,  &c.  —         /  — -   201 

ia  both  courts,  where  the  national  charader  of  the 
ports  to  which  the  trade  was  carried  was  doubt- 
^  fult  and  generally  confldered  fubje£i  to  clofe 

colonial  reftri£iions    '         —  —-  30f 

where  appellant  had  entered  into  a  written  agreement 
to  abufe  the  neutral  charader  by  covering  enemy's 
property  —  _  _  jtl 

Co/b,  caftot^if  refufed^  captor  having  difobeyeda  monition 

of  the  Court  below  to  bring  in  proceeds         —  3  jC 

C^%  ckumant^ti  f^r anted 

no  ground  for  detention  by  captors  •—  13. 

owner  a  domiciled  neutral  —  .     — *         \\% 

letter  oHnibrufkions  being  fufficiently  explicit  163 

^■"        tach  party  paying  their  own^  in  a  cafe  where  refiftance 

was  imputed  to  the  neutral  mader  but  not  proved  37 

■         application  for»  by  Eafi  IndM  Company,  refufed,  being 

at  the  f uit  of  ^he  Crown  — •  —  179 


Damages  againft  captor  carrying  to  a  remote  port  for  adjudi- 
cation —  —  —  —  309 

■    ■  by  detention,  application  for,  refufed,  the  trade  being 

fufpicious  —  —  "—  113 

Dealt  md  pitch  from  Sweden  fubjeft  to  fevere  right  of  pre- 
emption by  Swedt/h  treaty,  condemned  —         201 

Delay  of  further  proof,  afHdavit  required  to  account  for  the 

delay  and  where  it  had  been  detained  —  i  lO 

Delivery f  capture  confidered  to  have  the  effed  of,  fo  as  to 

,    entitle  owner  of  (hip  to  freight  —  —       309 

Demurrer  to  part  of  a  bill  filed,  and  an  anfwer  to  the  remain- 
der.—Demurrer  over-ruled  as  contrary  to  the  pradi<;c 
of  an  equity  court  —  — ^  ^-^       119 

Deftination,     See  Contingent  Dejlination* 

Detention,     See  Damages* 

Deviation  to  land  a  palTenger.     Reftitution  —  jq 

DifilnOion  between  a  military  and  a  civil  or  general  blockade    1 3 1 

Domifilft  tonajldc  relidence  decifive  proof  thereof  x  1 6 

10  Enemy^i 
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E. 

Enemy*!  property.     See  Innocent  Jhipment, 

Enemy*!  property  may  be  proteded  by  exprefs  terms  of  a 

licence  —  —  —  ...      ^2$ 

■  not  proteded  by  a  general  licence  313 
Exfeneetf  cooMnutation  of               —                _            -.•  200 

■  refufedy  where  the  property  had  been  reftored^  as 
they  had  been  incurred  in  confequence  of  the  fofpi- 
dous  circiunftances  of  the  trade  in  which  the  veflel 
was  engaged       —  —  —  —  uj 

Extras  fix}m  Mr,  Peuchet  —  —  a  81 

-  French  navigation  a£t  —  —         277 

ExtraSs  from  Dutch  correfpondences  relating  to  the  fiettle* 

ments  in  Batavta  —  «—         Appendix  xli 

■  generally.     See  jifpcnMxm 


F. 

Flefst  Lords  of,  in  Jerfey^  not  bound  to  difcharge  rents  at 
incumbrances  due  on  eftates  falling  into  their  poiFef- 
fion  by  deceafe  of  tenants  «•  .^  ^ 

Flag  aghtbi  the  commander  in  chief,  with  his  inferior  flag 
officers,  entitled  to  (hare  in  flag  eighth  of  captures 
made  in  confequence  of  detachment  for  a  particubr 
capture  which  was  not  effe6ted ;  but  which  gave  rife 
to  a  fecond  chace  without  frefh  orders  from  the  chiefs 
and  ended  in  the  captures  to  which  the  claim  for  the 
flag  eighth  was  made  •—  —  69,  239 

■I  claim  of  admiral  within  whofe  ftation  the  cap- 

ture was  made  reje£ied,  not  being  confidered  con« 
ftruftively  afiiding  —  .—  —      £3i^, 

-junior  flag  officers  claim  admitted,   who  had 


communicated    intelligence    refpe&ing  enemy,    and 
aflifled  in  the  capture  —  —  — •    ibid. 

French  navigation  ad,  note         _  .-  —  277 

Further  proof  admitted,   although   myfterious    papers  on 

board  .^  — •  —  .—  18 

'   Furtb^ 
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Pa|e 

PurtheP  proof  admitted^  where  claimant  had  frequently  aban- 
doned fimilar  claims  interpofed,  and  intended  fraud 
was  imputed  —  —  —  -—38 

I  affidavits  required  to  account  for  its  delay 
and  where  detained  —  —  no 
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ADDENDA  ET  CORRIGENDA. 

Infert  th  Margin  239  — ^A  veffel,  after  chafing  by  fi?nal  and 
making  a  capture,  commencing  another  chace  without  tignal  and 
probably  out  of  reach  of  fignal,  making  a  fecond  capture  (the 
Beet  of  which  (he  conflituted  a  part  affording  no  co-operation,  but 
bearing  away  upon  another  tack),  not  bound  to  let  in  the  claim 
of  fucn  fleet  to  a  capture  fo  made. 

Pigc  275,  line  penult./or  «  1654"  rtai  «  1712." 

276,  line  2,  dek  *\  of  which"  <p  tni  of  the  fenUnei. 


TO  THE  BINDER. 

The  Dedication  with  the  Table  of  Cafes,    in  the   Second 
Number,  to  be  inferted  filter  the  Title  F»ge  and  Advertifement. 
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PART    I. 

VOLUME  THE  SECOND. 


ADVERTISEMENT. 


TN  prefentmg  another  Volume  of  thefe  Rqiortd 
to  the  Profeflion^  the  Editor  feels  it  his  duty  to 
apologize  for  the  imperfeSions  of  the  former,  and 
more  particularly  for  thofe  of  the  firft  number* 
That  feyeral  of  the  cafes  poflefled  little  novelty  or 
intereft,  he  is  but  too  well  convinced ;  and  the  adop* 
tion  of  a  different  mode  in  reporting  thofe  of  a  later 
date,  Drill  fufficiently  prove  that  he  was  equally  con« 
fdous  of  the  defed^  and  anxious  to  amend  it« 

V  The  increafed  value  which  decided  cafes  have  in 
later  years  acquired,  and  the  total  want  of  any 
attempt  at  reporting  the  very  important  and  defi^ 
nitive  judgments  pronounced  in  the  High  Court  of 
Appeals,  proved  to  him  irrefiftible  inducements  to 
attempt  a  taik  of  whofe  difficulty  he  candidly  admits 
he  was  not  fufficiently  aware :  this,  added  to  his 
infxperience  at  that  time  in  thb  praftice  of  the 
Court,  may  probably,  in  the  eyes  of  a  liberal  Profef- 
fion,  in  fome  degree  extenuate  the  defeds  of  that  part 
of  the  work.  The  alterations  made  in  the  fecond 
number  were  the  refult  of  maturer  experience,  and  the 
advice  of  a  diftinguKhed  ornament  of  his  profeflion 
and  country,  whofe  name  the  Editor  regrets  he  is 
not  at  liberty  to  mention,  but  of  whofe  candour  and 
kindnefs  he  muft  ever  retain  the  moft  grateful  remem- 
brance. The  fecond  and  third  numbers  contain  only 
Cafes  argued  on  Appeals  from  the  High  Court  of Adini- 
rtdtyand  Vice  Admiralty  Courts :  The  original  plan  of 
Vol.  II.  a  the 


ADVERTISEMENT. 

the  work  has  been  in  this  refpe£l  materially  altered,  and 
the  Editor  trufts  it  will  meet  the  wiflies  of  that  part  of 
the  Profeilioa  more  particularly  c<Hine£led  with  prize 
fubjeds.  In  reporting  thofe  cafes,  more  of  the  argu- 
lacnt  of  counfel  has  been  given,  with  a  view  to  enable 
the  reader  to  afcertam  for  himfelf  the  particular  points 
which  may  appear  to  have  been  decided  in  the  cafe  }-— 
a  precaution  the  more  peculiarly  neceflary  in  report* 
ipg  thefe  dediiona,  as  in  this  Court  judgment  is  fel- 
dom  pronounced  at  length,  and  the  determination  of 
the  Court  is  often  conveyed  merely  in  the  terms  of 
the  decree.  In  all  cafes,  therefore,  where  it  might  be 
attended  with  advantage,  a  copy  or  eztraOs  from  the 
decree  have  been  added ;  the  cafes  cited  in  argument 
have  been  carefully  compared,  and  in  mod  inilances 
the  reafons  af&gned  in  the  printed  Cafes  of  the  Ap* 
pellant  and  Refpondent  have  been  fubjoined  to  the 
argument* 

For  the  favourable  reception  the  work  has  already 
obtained  the  Editor  feels  him&lf  deeply  indebted  to 
the  liberality  of  the  Profei&on,  and  he  is  not  without 
confident  expe^btioii,  that  the  prefent  and  future  nup- 
bers  will  be  found  to  contain  fufficiently  interefting 
matter  to  induce  the  Profeflion  and  the  Public  to 
continue  to  thefe  pages  that  indulgence  and  protect 
tion,  to  obtain  which  muft  ever  be  to  him  the  fub* 
jed  of  extreme  foUcitude,  and  an  objed  of  the  ut- 
moik  importance. 


Temple, 
May  aoth,  i8u. 
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Penfylvania 

107 

Rend(boi^ 

»34 

Richmond 

97 

SMffner  V  Gordon  and  anodier 

7« 

Sirios 

104 

Suian 

108 

SwecUfli  Convoy 

III 

Twee  Gebroeders,  Jant 

73&79 

Vigilanda 

127 

Waakfamheid           ^    - 

114 

Wafhingtonj  Adam 

30  &  109 

ilfi  P  O  R  T  S 

OF 

CASES, 

&c.  &c.  &c. 


before  the  moji  Noble  and  Right  Honourable  the  Lords 
Commiffioners  of  Appeals  in  Prize  Caufa. 


A^HlCA,  CoNOLLY,  Maften  iAy.iTth.iSxa 

AN  appeal  from  the  fentence  of  the  Vice  Admiralty  Ameriean-Hixm 
Court  of  Tortola^  whereby  this  Ameriian  veffel,  ^*of  W^f- 
bound  from  the  coaft  of  Africaj  with  a  large  cargo  JXi  ^^^^ 
of  flaves,  to  Charlejiown,  and  captured  on  the  30th  ^''""^^^^g^ ' 
of  January  1808,  was  reflored  on  payment  of  the  and  confoquentiy 
cofts  and  expences  incurred  by  the  captors  in  the  opendi^of  th« 
maintenance  and  prefervation  of  this  property.  pi^^"^  ^^ 

xnBc'mSkftMm 
'CondemnatiflB* 

Dallas  and  Swaby  for  the  CAjZ/ti^;!/— endeavoured 
to  diftinguifh  this  cafe  from  that  of  the  Amedie(a)^  (a}var.jp.44o« 
where  the  ihip  and  cargo  had  been  condemned  by  their 
Lordfhips ;  in  U'hich  cafe  it  appeared  the  mailer  hail 
made  a  deviation  from  his  aflferted  deftipation  to  an 
American  port,  and  was,  at  the  time  of  capture^ 
fleering  for  the  Havannah.  The  inftrudions  in  tho 
prefent  cafe  pointed  out  a  diredl  return  voyage  tm 
Cbarleflowny  or  *^  if  unable,  from  contrary  winds,  to 
"  reach  Charlejiown  prior  to  the  ift  q{  January  1808, 

Vol..  U.  B  •*  to 
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The         <^  to  make  the  firft  American  port  which  the  mailer 
"^'^^'      "  could  fetch  before  that  day,  and  report  the  fliip  at 


iVav.x7ib,i8xo.  <<  the  neareft  cuftom-houfe  as  boand  there,  but  put  in 
<^  by  ftrefs  of  weather,  and  by  fo  doing  the  prohibit 
<«  tory  aft  would  not  attach  to  the  Africa.**  It  was 
therefore  underftood  hy  American  merchants  that  under 
fuch  drcumftances  the  American  reftriftive  law  would 
not  operate  upon  this  vefleL  Thefe  inftruftions  were 
pundually  obferved }  but  from  a  great  competition 
amongft  die  flave*lhipe  on  the  coaft,  and  the  negroes 
having  been  attacked  by  the  finall-poz^  the  veflel  was 
unable  to  make  any  American  port  in  time,  and  there- 
fore continued  her  courfe  for  Cbarleftcwn^  without 
makmg  any  deviation.  The  illegality  of  the  voyage 
in  the  Amedii  originated  in  her  deftination  to  the  Ho- 
vannab^  a  foreign  colony.  Here  the  deftination  was 
direft  for  America^  but  from  uxuvoida^le  debys  fhe 
did  not  arrive  in  time. 

The  King*!  jfiw^^^— contended,  that  the  mere 
intention  of  returning  prior  to  the  i  ft  of  January  was 
oppofed  to  the  faift  of  her  detainmg  on  the  coaft  of 
Africa  until  the  i6th  of  December  preceding.  The 
completion  of  the  return  voyage  in  time  was  therefore 
out  of  the  reach  of  poflibility.  Neither  had  this 
veflel  arrived  at  an  American  port  prior  to  the  xft  Ja* 
nuary^  and  complied  with  the  mjunftions  of  the  owner, 
with  a  view  to  take  her  out  of  the  operation  of  the 
American  aft;  admitting,  which  is  highly  impro- 
bable, that  fuch  was  the  underftanding  amongft  Ame^ 
rican  merchants.  The  prefisnt  mafter  only  fucceeded 
to  the  command  in  confequence  of  the  death  of  the 
former^  which  happened  after  the  capture ;  and  a 
material  witnefs,  the  furgeon,  had  ftated  that  the 
former  mafter^  when  overlooking  the  fhip's  papers  in 
9  cottpaoy 
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company  with  the  lieutenant  of  the  capturing  Teflely        Tii» 
had  (aid,  ^*  This  is  the  chart  I  have  to  carry  me  to        '"^^* 


"  New  Providenci^^  that  previous  thereto  he  had  never  Mv.i7ti^x8z9. 
heard  where  the  fliip  was  bounds  ndther  did  he  know 
what  fhe  was  going  there  for,  but  apprehended  it  was 
to  wait  for  or  obtain  orders  refpedmg  the  laid  ihip 
from  the  owners.  The  prefent  mafter  had  faid,  that 
fliould  the  Jfrica  not  be  admitted  to  an  entry  at 
Cbarkjiovmj  he  believed  heihould.have  been  ordered 
by  the  owner  to  proceed  to  the  Havarmab^  to  difpofe 
of  the  Haves  there.  The  fteward  alfo  had  fwom  he  had 
heardthe  latemaflertell  thecapturingbrig's  commander^ 
that  ^'  he  did  not  know ;  but  he  fhould  put  into  New 
^  Providence^  or  fomething  to  that  effeft."  Thus'the 
whole  tranfaftion  had  an  air  of  myftery  about  it,  for 
which  there  were  no  doubt  moft  fubftantial  reafons; 
and  although  the  greater  part  of  the  fecret  had  periihed 
with  the  former  mafter,  it  would  be  very  eafy  for  the 
Court  to  determine  upon  the  motives  of  fuch  conceal- 
ment on  the  part  of  the  owners. 

Court. 
Sir  W.  Grant. — What  are  thefe  unavoidable  de- 
hys  mentioned  by  the  claimant's  counfel  ?  Is  there  any 
mention  made  of  contrary  winds,  or  other  impediments 
to  the  completion  of  this  voyage  within  the  time 
limited  by  the  American  a£t,  which  were  not  within 
the  controul  of  the  party  ?  Certainly  this  cannot  be 
confidered  a  cafe  which  was  ever  intended  by  the 
legiflature  to  be  within  the  reach  of  indulgence. 

SaMTENCB. 

Pronounced  for  the  captor's  appeal,  and  condemned 
the  fliip  smd  cargo,  to  the  fole  ufe  of  his  Majefty,  his 
hcirB  and  fucceflbrs. 

B  a 
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Ab».xrth,x8io.  NANCY,  Viall,  Matter. 

^SrSDe^il!    A  ^^^^^'^'^  ^'^^  ^^^^  between  this  and  the  prc- 
tionfromaflerted  Ceding  cafe  by  couiifel  (Dallas)  j  firft,  that  the 

America  to  5#.  former  appeared  to  be  decided  upon  the  ground  that 
ten^S't^be  there  had  not  been  fufficient  time  allowed  by  the 
S^rfcrwMd  ^2iftcr  to  render  her  return  to  America  probable  pre- 
c^^i^  ^"S'  vious  to  the  expiration  of  the  period  limited  by  the 
enemy  ••property  Anicrican  aft ;  whereas,  in  this  cafe,  the  return  voy- 
k»rt,*thOTjh  age  from  Senegal  commenced  the  30th  September  1 807, 
^d^i^%.  providing  ample  time  for  her  return  in  conformity 
with  the  requifition  of  the  American  law :  fecondly, 
that,  through  the  fickncfs  of  her  crew,  one  of 
whom  expired  on  the  paflage,  (many  more  being 
ill  at  the  time  of  the  capture,)  and  the  apprehen- 
fions  entertained  from  the  tumultuous  difpofition  of 
the  flaves,  who  had  thrice  rifen  upon  the  crew, 
and  had  been  with  difficulty  fubdued,  the  maftcr 
was  induced  to  alter  his  intended  deftination  to 
Cbarleflown,  and  bear  away  for  the  ncareft  port  in 
the  We/i  Indies.  On  the  30th  October  he  difcovered 
the  high  lands  of  Spanifh  town>  and  confidering  St. 
Thomas's  moft  cpnvenient,  in  the  attempt  to  make 
that  ifland  was  captured.  The  voyage  therefore  had 
been  commenced ;  and,  but  for  thefe  unfortunate  oc* 
currences,  would  have  been  completed,  confornuibly 
with  the  American  law. 

King's  Advocate  and  Stephen— objcOitd^  that  this 
was  in  faft  a  trade  from  an  enemy's  port  to  a  port 
not  his  own,  and  therefore  the  matter  had  attempted 
z  trade  which,  evei:  fince  the  year  1794,  had  been 
Glared  illegal    To  the  reprefentation  of  the  mer* 

6  chants 
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chants  of  South  Carolina  to  the  American  government,      ^^^ 
requefting  that  time  might  be  given  them  to  perfe£l 


engagements  already  entered  into  in  this  traffic,  fince  iVw.x7th,i8xa 
if  thefe  veflels  fhould  not  be  able  to  arrive  in  time  in 
America  they  could  not,  as  the  law  flood  with  refpeflt 
to  the  foreign  flave  trade,  go  to  difpofe  of  their  car- 
goes  at  a  foreign  market,  ah  anfwer  was  returned, 
that  it  was  intended  no   encouragement    whatever 
ihould  be  given  to  the  trade,  and,  could  it  conflitu- 
tionally  have  been  done,  it  long  fmce  fhould  have  been 
flopped  altogether^  but  that  at  all  events,  fhippers 
fhould  be  left  to  undertake  at  their  peril  any  voy^ 
ages  where  it  was  fufpefted  there  would  be  fcarcely 
fufHcient    time    to   return   before    the    period    ap-   .     • 
pointed  by  the  aft.     It  was  remarkable  that  the 
mafler,  in  making  for  Si.  Thomas^  mufl  have  crofled 
the    trade  winds,    and    pafTed    the   latitude  of  Su 
Bartholomew  and  Barbadoes.    This  was  evidently  a 
voyage  undertaken  to  procure  the  befl  market  he 
could.     In  the  preparatory  examination  the  mafler 
fraudulently  had  flated  the  whole  cargo  to  belong  to 
his  American  owners,  but  the  day  after,  apprehenfive 
of  deteftion,  he  correfted  himfelf  by  admitting  that 
ten  Haves  had  been  fhippcd  on  freight  by  a  Frenchman. 
Further  proof  could  not  therefore  be  now  admitted  to 
diflinguifh  thefe  from  the  remainder,  but  the  whole 
property  fhould  be  confidered  liable  to  confifcation. 

Sentencb. 
Pronounced  a^nfl  (h$  appeal^  an4  condepmed  the. 
fhip  and  cargo. 


B 
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ivb9.x7th,x8za'  ANNEy  Dekkisok^  Mafter. 


Americant  tot  TPHIS  was  a  cafc  of  ail  American  (hip  with  a  cargo 


Slave  tx^ide  by 
Americant  tot-^ 

isreisD  port  in-  of  flaves  Doimd  iFom  the  coaft  of  Africa  (where 

^^wJllM-mA   kv  •Urn.  ^  ^ 


laof  coD^  ihe  had  touched  at  feveral  fettlements  of  different 
ihetr^^  European  nations,  for  the  pvupofe  of  obtaining  flaves) 
«rade.  Adaimant  jq  MoHtc  Video  in  Soutb  America.    In  attempting  to 

wOt  property  cap* 

turn!  in  tkit  make  this  port  flie  was  captured,  on  the  6th  January 
ftan^gdiTcap-  1 807,  and  caTTied  for  adjudicadon  to  the  Cape  of 
pi^SIji  Good  Hope.  In  the  Court  below,  three  affidavits  were 
Britijh  flave  introduced  to  prove  that  Monie  Video^  which  the 
ad,  bound  to  captor's  cafe  afferted  was  at  that  time  blockaded,  wa$ 
^ea^^bVudi  not  in  a  ftate  of  regular  blockade,  but  that  various 
trade  by  thcmu.  yeffels   had  bceu   permitted    by    Admiral  Stirling's 

niapal  bw  of  hia  ^  ■  '  ,  * 

own  country.  fquadron  there  cruifing,  to  go  up  the  river  Plata ;  two 
daimant'a  cofta  werc  added  to  prove  that  the  fettlement  of  Cape 
cefiiffd.  Mounty  from  whence  this  cargo  was  in  part  or  prin. 

cipally  procured,  was  a  Britijh  faftory.  The  Judge 
had  decreed  the  fhip  and  cargo  to  be  reftored  on  pay- 
ment of  captor's  expences,  from  which  fentence  both 
parties  appealed,  llie  cafe  was  now  argued  upon 
the  liability  of  this  veffel  to  forfeiture  under  the 
American  law  of  1794,  prohibiting  the  foreign  flave 
trade. 

Dallas  for  the  Claim.^^Tht  reafon  afligned  jn  the 
claimant's  cafe  for  reftitudon,  with  cofts  and  damages 
againft  the  captor,  is,  that  ^^  the  fliip  and  cargo 
moft  clearly  appeared  to  belong  to  the  American 
dtizen  for  whom  they  are  claimed,  and  were  engaged 
in  lawful  trade ;  and  there  wa8.no  juft  reafon  for  the 
capture  and  detention," 

In 
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In  deciding  this  caufe  it  will  be  only  neceflaiy  to         The 
advert  to  the  h&s  of  the  cafe  with  reference  to  the  "*' 


Amirican  ad  of  1794,  prohiUting  a  trade  in  flaves  by  iViw.z7th,i8xo. 
'  Americans  to  foreign  fetdements.  Thii  voyage  appears 
to  have  commenced  in  1806,  and  concluded  by  the 
capture  of  the  veffel  in  fight  of  port,  on  the  7th  Jmuarf 
1 807.  By  thefe  dates  it  ^1  appear  that  ihe  had  retnmed 
nearly  a  year  prior  to  the  operation  of  die  general 
reftriSivi  law  of  Atnfriea^  which  did  not  take  place 
until  i.8o8»  and  nearly  three  months  before  the  Briti/b 
law  (h)  for  abolilhing  the  ilave  trade.  The  queftion, 
therefore^  for  the  dedfion  of  die  Court  mil  be,  whether 
the  principle  recognized  by  the  judgment  delivered  m 
the  cafe  of  the  Amedie  (r)  is  to  be  conftrued  as  having  ^c)  VoLi  p.»4o. 
a  retrofpefUve  effbS,  or-in  other  words,  will  zBritiJh 
Court  of  Prize,  a£dng  upon  this  principle,  compel  a 
neutral  claimant,  whofe  property  has  been  captured 
previous  to  the  abolidon  of  the  Have  trade  by  the 
Britijb  legiflature,  to  (hew  that  he  a&ed  under  the 
lanQion  or  prote&ion  of  the  laws  of  his  own  country. 
For  obvious  reafons  it  is  prefumed  the  Court  will  not 
authorize  fuch  a  conftrudion  of  the  judgment  aU 
luded  to.  The  liability  of  any  veflel  to  detention  and 
condemnadon  in  our  Courts  originating  with  the  aba** 
lidon  law  of  Gnat  Britain^  a  veflel  captured  prior  to 
the  pafling  of  that  law,  as  in  she  prefent  inftance, 
cannot  be  confidered  as  fubjed  to  its  operation^ 
notwithftanding  the  adjudication  had  not  taken  place 
undl  even  after  the  paffing  of  that  aA  by  the  Britijb 
parliament. 


{I)  Pftffed  Sjth  March  1807^  prohibiting  ^African  Have  trade 
bom.the  xft  of  May  1807. 

B  4  Tbe 
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jrv  The  King's  Advocate  for  the  Captor. ^^In  eftimat* 

ing  how  for  the  judgment  delivered  in  the  cafe  of  the 


Ab«r.j7th,i8xa  Amedie  may  affcft  the  prefent  cafe,  much  depends  on 
the  terms  ufed  by  the  Court  in  delivering  that  judg- 
ment. It  is  fcarcely  neccffary  to  enquire,  can  our  aft 
of  parliament  afTeft  the  pofitive  law  of  another  coun* 
try  ?  It  is  abfurd  to  fuppofe  it  can.  Whatever  were 
the  effefts  and  operation  of  the  American  aft  of  1794, 
they  were  conclufive  as  to  American  merchants.  Our 
aft  of  parliament  could  not  afieft  that  which  was  in* 
dependent  in  ttfelf,  and  complete  long  prior  to  the  aft 
of  our  legiflature.  There  can>  therefore,  be  no  queition^ 
whether  the  interdiftion  was  complete.  It  mud  have 
been  fo  originally,  without  relevancy  to  our  ftatute» 
The  only  mode  in  which  it  can  be  fuppofed  that  the 
Americam  might  be  relieved  by  our  aft  of  parliament, 
i&  by  fuppofing  notice  of  the  prohibition  was  thereby 
intended,  and  was  indeed  aftua!Iy  given.  The  anfwer 
to  this  is,  that  fuch  notice  could  only  be  in- 
tended for  Britijh  fubjefts.  It  was  not  intended, 
nor  could  it  ever  have  been  confidered  as  a  notice 
to  foreigners.  They  would  not  have  been  bound 
to  obferve  it  The  only  notice  they  would  have  been 
bound  to  attend  to  was  that  of  their  own  legiflature^ 
which  appears  to  have  been  in  the  prefent  inftance 
equally  a  notice.dl?  jure  as  de  faSlo.  It  would  have 
been  held  a  tkotic^  de  Jure  on  the  ground  of  publica- 
tion, and  defailo^  as  abundant  time  appears  to  have 
elapfed  for  general  communication.. 

The  reafons  for  condemnadon  were: — ift,  Becaxife 
the  veflel  was,  at  the  time  of  capture,  profecuting  a 
voyage  to  the  colony  of  the  enemy,  in  violation  of  the 
prohibitory  laws  of  America  for  the  abolition  of  the 

flave 
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Have  trade,  and  is  not  therefore  within  the  provifions        Tha 
of  the  order  of  the  24ih  of  June  1 803.  _^^1 


2dly,  Becaufe,  independent  of  that  prohibitory  law,  i^<».x7*»«8«o* 
the  voyage  commencing  at  Elminay  a  Dutch  fettlement 
on  the  coaft  of  jifrica^  and  deftined  to  Monte  Video^ 
was  illegal. 

3dly,  Becaufe  that  deftination  was  purfued  in  viola- 
tion of  the  blockade  of  Monte  Video  then  exifling. 

Dallas  in  r^///— obferved,  as  it  had  been  argued 
that  the  ground  upon  which  the  illegality  of  this  tranf- 
aSion  attached  was  folely  in  confequence  of  the  pre* 
vious  regulations  of  America j  and  as  this  capture  had 
taken  place  previous  to  the  Britifh  aft  j  fuppoCng  this 
veffel  bad  been  brought  before  the  Court  for  adjudi- 
cation prior  to  the  25lh  of  March  1 807,  when  our  aft 
pafled,  could  the  Court  confidently  have  pronounced 
the  veffel  and  cargo  prize  I  pr  could  thofe  regulations 
of  America  have  then  been  adverted  to  with  efieft  I 
If  no  law  of  ours  had  been  enafted  prior  to  that  period 
there  never  could  have  exifled  a  neceifity,  on  the  part 
of  a  neutral,  to  fhew  he  was  within  the  proteftion  of 
his  own  law  \  which  appeared^  by  the  judgment  in  the 
cafe  of  the  Amedie^  to  be  that  alone  which  our  Courts 
of  Prize  have  a  right,  to  require  of  a  claimant, in 
fimilar  circumftances.  The  cafe  before  the  Court 
was  in  every  refpeft  the  fame  as  that  ftated,  except 
that  this  veflel  had  not  been  brought^up  foradjudica^ 
tion  until  the  Britifh  law  had  pafled ;  but  unlefs  it 
were  intended  to  give  that  law  a  retrofpeftive  and  eK 
f»Jifa£lo  effeft,  the  determination  of  the  Court  muft 
be  the  fame  as  if  the  adjudication  had  taken  place  pre« 
viouf  to  the  palling  of  the  Britijh  Iaw» 
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Th«  Judgment. 

Sir  W.  Grant.-!— By  the  judgment  in  the  cafe  o£ 


itfb«.i7tim8ia  the  AmecUe^  we  prcxiounced  the  flave  trade  can  have 
no  legitimate  exiftence^  except  under  the  particular 
municipal  law  of  that  country,  to  which  the  claimant 
belongs.  It  was  then  confidered,  and  veiy  explicitly 
declared,  that  the  trade  was  altogether  unlawful,  ex« 
cept  fo  far  as  it  was  in  the  power  of  the  neutral  to  ihew 
this  trade  was  prote£ked  by  the  law  of  the  neutral 
flate.  This  protedion  was  required  to  be  £aitiifa&orily 
fhewn  in  that  cafe,  which  not  having  been  complied 
with^  we  pronounced  fentence  of  condenmation.  Here 
alfo  the  claimant  mud  necelTarily  do  the  lame,  and 
produce  the  proofs  of  his  protedion  before  he  can 
obtain  reftitution, 

Sbntzncz. 

Pronounced  for  the  appeal  of  the  captor,  reverfcd 
the  fentence  of  the  Court  bfelow,  decreeing  reftitution 
of  the  fhip  and  cargo  upon  payment  of  the  captor's 
expences,  and  condemned  the  (hip  and  cargo« 

An  application  was  made  for  the  claimant*s  ex« 
pences,  which  was  alfo  refufed* 
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THE  SHIP  CARPENTER,  Meyer,  Mafter.       j«».xcth,iSia 

THIS  YcSkL  with  a  cargo  confifting  of  Brimjione^  Brimftone 
under  American  colours,  bound  from  Palma  m  defimationfrcm 
Sicily  to  MarfeilUs  (but  oftenfibly  to  Copenhagen)  jg^L'^^I 
was   captured  and  condemned  at  Malta  as  lawful  ^noMarfeiUa^ 

A  not  contraband 

prize.    An   appeal    was  prolecuted  by  the  mafter  under  the  pam- 
as  to  the  flup   and  cargo;    but    after  appearance  ibncesofthis 
entered,  notice  was  giveri  by  the  appellant's  profton  ^^.^J^rt^lE^b, 
that  they  had  not  conHdered  their  appeal  as  applying  ^^^j^jj^/*** 
to  the  cargo,  although  by  error  it  had  been  inferted  in  «oy  caie, 
the  inhibition. 

The  King^s  Advocate  for  the  Captor.^^Tht  decifion 
in  the  Court  below  proceeded  upon  the  prmdple  that 
the  prefent  cargo  muft  be  confidered  under  the  dr* 
cumftances  of  its  deftination  as  contipletely  within  the 
meaning  of  the  term  contraband.  The  queftion  as 
to  this  fpecies  of  cargo  has  never  here  been  formally 
decided,  perhaps  never  even  difcufled.  The  condud 
of  the  parties  engaged  in  the  tranfaftion,  and  the 
mode  of  carrying  on  this  fpeculation,  are  matter  of 
fuffident  curiofity  and  intereft  to  arreil:  the  attention 
of  the  Court.  The  mafter  ftates  he  failed  in  ballaft 
to  feveral  ports  oi Sicily  previous  to  his  arrival  at  Palnuz^ 
where  this  cargo  of  raw  brimftone  was  fhipped  for 
account  of  Abraham  Gibbs  of  Palermo^  Conful  of  the 
United  States,  and  a£luaUy  deftined  to  Mar/eilles ;  but 
fiodmg  it  tmpoffible  to  clear  out  from  thence  for  a 
French  port,  an  oftenfible  deftination  for  Copenhagen 
was  adopted.  The  cargo  was  configned  to  order,  and 
}aA  the  ih^  arrived  at  Mar/eilles  fome  perfon  would 

have 
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The         have  applied  for  the  cargo.    At  the  time  of  the  cap- 
Cajiv£ntee.    ture  there  was  on  board  a  bill  of  lading  defcribing  the 


«b)i.24th,z8xo. 


whole  cargo  as  for  the  fole  account  and  rifle  of  the 
matter,  paying  no  freight,  bein^  owners  property,  in 
which  a  blank  was  left  for  the  confignee's  name« 
Alfo  a  certificate  to  the  following  effed.  "  I,  Charles 
^^  Rowley  Efq,  commanding  His  Majefty's  ihips  in 
^*^  the  ifland  of  Sicily^  certify  that  I  do  not  confider 
"  raw  brimftone  an  article  of  contraband  ;  and  were  I 
^^  to  vifit  a  neutral  veflel  laden  with  it,  I  fliould  not 
"  detain  her.  Palermo^  27th  April  1807.  Signed 
*'  C.  Rowley.^*  To  which  was  annexed  another  cer- 
tificate under  the  confular  feal  of  the  United  States, 
dating  that  the  above  was  a  futhful  copy  of  captain 
Rowley*^  opinion,  certified  under  his  own  hand,  the 
original  being  in  the  pofleffion  of  the  fubfcriber 
Abraham  Gthbsy  Conful.  Under  thefe  circumttances» 
and  prepared  with  thefe  fpecious  inftruments,  the  par- 
ties confidered  the  fraud  poffible,  if  not  pradicable, 
and  the  (hip  failed  for  Marfeillesj  which  port  ihe  waf 
actually  taken  in  endeavouring  to  enter.  Fa£is 
fuch  as  thefe  make  it  impoflible  to  confider  this  par* 
ticular  cafe  as  a  queftion  to  be  decided  merely  upon 
the  ftrid  principle,  whether  the  cargo  was  contra^ 
band  or  not.  The  fallacy  and  deceit  pra£lifed  in  this 
tranfaflion,  and  to  which  the  agent  for  the  owner  was 
throughout  a  party,  mud  in  themfelves  lead  the  Court 
to  pronounce  fentence  on  the  Veflel  were  the  article 
in  difpute  merely  one  promifcui  ufus^  But  in  advert* 
ing  to  the  different  fpeculative  writers  upon  this  fub* 
je£t,  the  article  of  brimftone  will  be  found  to  have  been 
included  upon  general  principle  as  a  defcription  o£ 
contraband,  and  fometimes  enumerated  a$  fuch  in  dif* 
fexmx,    treaties,  by   i]iamc»    Where*  however*  tha 

article 
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article  itfelf  appears  to  be  peculiarly  adapted  for  pur-  Th« 
pofes  of  war,  it  does  not  feem  neceflary  that  it  ihould  ca&pentex. 
have  been  diftin£tly  pointed  out  by  name  as  contra- 
band ;  and  had  it  never  entered  in  terms  into  any  of 
the  different  treaties  between  the  various  powers  of 
Europe  or  other  parts  of  the  globe,  its  inherent 
charader  and  ufe  would  neceffarily  lead  to  the  infer* 
ence  that  it  muft  be  included  within  the  meaning  and 
intent  of  the  fupplemencal  words  ufually  inferted  fub« 
fequently,  whenever  any  enumeration  has  taken  place* 
comprizing  all  other  implements  and  materials  of  war 
generally;  thofe  general  terms  being  intended  to  in- 
clude all  articles  in  their  nature  adapted  for  belligerent 
purpofes  although  not  particularly  enumerated.  Rea- 
foning  from  analogy  ^between  this  and  other  articles  of  a 
contrabandnature^we  muft  arrive  at  the  fameconcluiion. 
BjnkerJhook(d\  treating  of  contraband  articles,£iys,that 
£iltpetre  has  been  diftinfUy  enumerated  as  fuch  in 
many  treaties  although  omitted  in  others.  Tet  upon  the 
nature  of  this  article  there  cannot  exift  a  doubt.  It 
appears  to  have  been  an  article  which  attracted  the 
attention  of  this  country  at  a  very  early  period,  and  we 
find  it  accordingly  included  as  fuch  in  an  ordinance 
of  Charles  the  Firft.  If,  therefore,  an  article  of  at  leaft 
equal  notoriety  as  contraband  of  war  has  been  fome- 
times  omitted  in  the  fpecific  enumeration  of  fome 
treaties,and  notwithttanding  fuch  omii&on  it  has,  never, 
thelefs,  been  always  confidered  to  be  comprifed  within 
the  meaning  of  the  general  terms  concluding  the  de- 
icriptton  of  fuch  articles,  it  is  equally  fair  to  infer 
that  the  article  of  fulphur,  which  is  the  next  mate- 
rial ingredient  in  the  compofidon  of  gunpowder. 


[d)  Quxft.  Jur.  Pub.  lib.  i .  cap.  x* 

though 
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j^^        though    not  always,    enumerated  amongft    ooi^* 
Carpe'ntir.   ^^^  articles,  is  no  lefs    fo  on  account  of  fuch 
omiflion,  and  muft  be  in  like  manner  confidered  to 


Jkm.2^,iSio.  Y^  included  within  the  general  terms  of  fuch  treaties. 
And  in  this  conclufion  we  are  borne  out  by  fads. 
For  although  it  is  contended  that  this  article  of  fulpbur 
has  not  been  enumerated  in  the  treaty  between  diis 
country  and^;7im^^7(^)»  yet  the  enumeration  of  a  treaty 
is  by  no  means  to  be  confidered  complete  and  compriz- 
ing every  thing  in  its  nature  contraband,  but  mentions 
merely  exempli  gratia  cannon,  fakpetre  and  other  im- 
plements of  war  generally.    In  the  treaty  between 
America    and   Holland^    made   in    17829   and    in 
that   between  Great  Britain    and  Ru^  in  1776, 
ftdpbur  is  diftmftly   enumerated    amongft   others. 
Hence  it  appears,  that  although  this  article  has  not 
))een  introduced  into  the  enumeraticm  of  the  treaty  b^ 
tween  Great  Britain  and  America,  as  wt  find  it  in 
others,  we  muft  attribute  the  omii&on  to  a  oonTidioa 
that  its  general  charafter  was  perfedly  well  known. 
Independently  ^however,  of  the  particularization  of  ex* 
preis  treaties,  this  queftion  ftands  on  the  general  prin- 
ciples of  contraband,  and  muft  be  decided  in  confer* 
mity  to  decisions  of  this  and  other  Courts  of  compe. 
tent  jurifdifijon.    In  compliance  with  thefe  principles 
you  have  determined  that  taUetu  bound  to  Br^,  and 
r^n  to  a  port  of  naval  equipment,  are  contraband. 
If  this  veflel  carried  but  a  fmall  proportion  of  brimftone 
on  board,  probably  the  Court  would,  were  diere  no 
drcumftances  of  fraud  in  the  cafe,  be  difpofed   to 
confider  the  cafe  £ivourably ;  but  where  the  whole 
cargo  confifts  of  brimftone,  no  room  is  left  for  favour- 

m»'        ■■■■  r    '  '  ' 

(e)  Definitive  treaty  of  ^ce  between  Cnai  Britain  and  Ami- 
rUa,  figoed  at  Park  yi  Sept,  1783. 

able 
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able  conftniftiooL    An  ardcle  prmifcui  vfus  may,        ne 
perhaps^  be  permitted  to  take  its  charader  from  the   CAnrsirTaii. 
port  to  which  it  is  fent,  and  the  degree  of  good  faith  — — — 
obfervable  in  the  tranladion  j  but  where  there  can  be      •*^*»»**«*' 
no  doubt  of  the  intention  with  which  this  cargo  wag 
(hipped — ^where  the  parties  themfelves  had  at  lead  their 
doubts  as  to  -  its  nature—where  fraud  charaderized 
the  inception  and  condud  of   the  voyage*— where 
the  article  itfelf   has  been  exprefsly  enumerated  in 
fome  treaties  as  contraband^  and  muft  be  confidered 
of  too  dangerous  a  nature  ever  to  be  purpofely  omitted 
^rtienever  enumeration  has  taken  place,  the  Court, 
^thottt  departing  from    the  principles  which  have 
guided  them  on  former  fimilar  occafions,  cannot  but 
confider  this  prefent  Ihipment  contraband,  and  zSeBLm 
i&g  Uie  veflel  with  the  penalty  of  confifcation. 

Bstrftm  far  condemnation'— ^^heczvSe  the  veflel  was 
carrying  coniraband  to  a  port  of  the  enemy  under  falfe 
papers. 

Arnold  and  Stephen  for  the  claim.  —  What  has 
been  introduced  into  die  argument  of  the  King*s 
Advocate  from  the  works  of  fpeculative  writers 
is  far  too  vague  to  lead  the  Court  to  affirm  the  fen- 
tence  of  condemnation  of  this  vefleL  And  if  this 
part  of  the  captor's  cafe  fail,  it  will  mod  probably 
prov€  deciiive  of  their  cafe,  as  it  has  been  admitted 
there  is  not  any  deciGon  upon  record  refpeding  the 
nature  of  this  particular  article.  Neither  Bynkerfbook  . 
or  VaUl  have  introduced  it  into  their  enumeration  of 
contraband  articles.  The  firft  concludes  his  enume- 
ration by  the  general  terms  **  Materia  per  fe  belh 
aptaj*  words  which  can  never  be  fuppofed  to  in» 
qlude  a  raw  article  indifferently  ufed  in  various  other 
xaanufafi^ures  as   well  as  that  of  gunpowder.    No 

doubt 
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Tht        doubt  thereafonofhis  omitting  brimftone  and  includifi|f 
CAirBNTi*.    feltpetre  in  his  enumeration,  was  fimply  that  the  one 
was  found  to  be  exprefsly  prohibited  in  feveral  con- 


mu%4Uhi  la  ygujjQ^g^  whilft  the  other  was  paffed  over  in  filence. 
Indeed,  but  a  very  fcanty  proportion,  not  one 
twentieth  part  of  the  brimftone  imported,  is  ufed  for 
making  powder,  compared  with  the  quantity  ufed  in 
the  diflferent  manufeftures  of  this  and  other  countries. 
Its  general  nature  and  ufe  is  defcribed  in  the  Encyclo- 
pedia  as  remarkably  ferviceable  in  manufactures  for  ex* 
trading  the  colour  out  of  wool  and  filk  prior  to  its  be* 
ing  dyed  red.  It  enters  into  the  compofition  of  vitriol^ 
and  is  confumed  in  vaft  quantities  in  the  woollen  and 
filk  manufadures  of  England  and  France.  Its  being 
ufed  in  the  making  of  gunpowder  is  merely  mcident- 
ally  mentioned.  Its  nature  and  ufe  cannot*  by  any 
analogy,  be  confounded  with  that  of  faltpetre,  which 
is  almoft  exclujively  ufed  to  make  gunpowder.  When- 
ever enumeration  takes  place  in  treaties,  it  is  clearly 
for  the  purpofc  of  avoiding  all  poffibility  of  difpute- 
The  omiffion,  therefore,  cannot  bear  a  fecond  interpre- 
tation. If  it  has  been  enumerated  in  one  or  more 
treaties,  as  in  that  with  Ruflia,  it  mud  be  inferred 
Aat  it  is  fo  confidered  contraband  on  convention  aiid 
not  upon  principle.  As,  therefore,  it  is  not  originally 
contraband,  not  per  fe  fitted  for  war,  but  has  in  latter 
times  derived  a  contraband  charader  from  particular 
conventions,  American  merchants  are  to  be  guided  by 
the  treaty  entered  into  between  Great  Britain  and  the 
United  States,  in  which  this  is  not  enumerated. 
Where  the  Court  might  reafonably  have  entertained 
doubts  of  the  charader  and  purpofe  of  a  fhipment,as  in 
ij)  5  Rob.  Rep.  the  cafe  of  the  Ifojira  Signora  de  Begona  (/),  it  was 
^^^  confidered  that  rofin  to  the  port  of  Nantes^  being  a* 

mercantile  port^  was  not  excluded  frxHn  the  favour* 

able 
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able  conftrudion  applicable  to  cfther  articles  ancipitU        Tfa» 
ufus^  and  reftitution  was  decreed.    The  arguments    caJintih^ 
founded  on  the  charafter  of  the  pore  of  adual  def-  ■ 

tination  are  defedive  in  this,  that  Marfetlles  is  not  sir  *»-*^'*«' 
port  of  military  equipment,  though  certamlynot  very 
fur  diftant  from  Toulon,  but  a  port  <^  confidef-- 
able  commerce  in  the  neighbourhood  of  which  the 
filk  manuiadure,  in  which  fo  much  brimftone  is  coa« 
fumed,  is  carried  on  to  a  great  ezteht* 

It  is  too  much  to  exped  that  a  falfe  deftination  ia 
the  prefent  flate  of  the  commerce  of  Europe,  when 
fcarcely  any  trade  can  be  carried  on  even  by  ourfelres 
but  through  the  medium  of  faUe  papers,  will  not  only 
imply  mala  fides  m  die  tnmikaion,  but  alfo  give  % 
criminal  property  to  the  material  itfelf.  The  aflerted 
deftination  to  Copenhagen  was  not  a  falfehood  eo  in^ 
iiutu  to  deceive  Briii/h  cruifers.  The  matter  fwears 
the  feafon  he  cleared  out  for  Copenhagen  was  that  it 
was  impoflible  to  clear  out  for  a  French  port  from 
Sicilyj  that  the  cargo  was  configned  to  order,  and  had 
the  ihip  arrived,  fc»ne  perfon  at  Marfeilles  would  have 
applied  for  it  ^  that  he  was  defcribed  as  the  owner  in 
the  bills  of  lading,  as  Mr*  Gibbs  the  real  owner  was 
af^ehenfive  his  name  might  endanger  the  property 
frpm  French  oxRuJftan  privateers.  On  approaching  the 
port  of  Marfeilles  the  deftination  for  Copenhagen  was 
fcratched  out  and  Marfeilles  fubftituted .  The  objeA  of 
this  artifice  is  fatisfaclorily  made  out  in  proof,  which  was 
in  part  juilifiably  reforted  to  in  compliance  with  a  cuf- 
tom*boufe  regulation  in  Sicily y  and  fubfe«{uently  con* 
tinned  to  proted  the  property  from  enemy's  cruifers. 

As  the  cargo  was  knovra  to  be  one  upon  which 
a  doubt  n^ight  poflibly  arlfe  as  to  its  Arid  charafker 
if  fearched  by  a  cruifer,  it  appears  the  real  -owner 

Vex,.  II,  C  endeavoured 
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The      ,  ehdeavoured  to  afcertain  for  his  direction  the  opinibn 
CAR«NTiR.   ^^  ^  Briiijb  naval  officer  upon  the  fubjcft,  which  hap- 
pening to  favour  his  proje6l,  a  copy  was  difpatched 


•'^•^^''•^^•amongftthe  Ihip's  papers  for  thepurpofe  offhewing 
in  what  light  it  had  been  coniidered  by  one  of  His 
Majefty's  commanders— 

By  the  Court. 
Sir  William  Scott. —  It  will  be  material  to 
confider  by  whom  is  this  certified  ?  Mr.  Gibbs  alone 
ftates  Captain  Rowley  to  have  appeared  before  him 
and  given  fuch  a  depofition.  The  certificate  itfelf  was, 
therefore^  a  document  extremely  defirable  confidering 
the  doubtful  circumftances  under  which  this  (hipoieat 
was  made.  This  ftatement  cannot  but  be  confidered 
X  very  liable  to  objeftioiu 

—Thus  it  cannot  be  colle£led  that  there  wa«  an 
intention  to  deceive  our  cruifers  exifting  in  the  mind  of 
the  proprietor.  Any  doubts  the  mafter,  perhaps,  might 
have  entertained, were  probably  removed  by  the  anfwer 
received,  which  is  fufficiently  explicit,  and  muft'have 
come  with  peculiar  weight  from  a  Briiijb  commander^ 
He  at  lead  muft  be  confidered  innocent  in  intention^ 
ind  fliould  recover  the  (hip  for  his  owners,  whofe 
property-it  would  be  rigorous  In  the  extreme  to  con- 
demn, being  refidents  in  America^  altogether  unac- 
quainted with  the  tranfadtion,  while  the  mailer  appears 
not  to  have  entertained  any  conviction  of  the  cargoes 
being  of  a  contraband  nature.  Under  thefe  circum- 
fiances  it  wouldiiot  be  too  much  to  expe&that  had  His 
Majefly's  Advocate  even  fucceeded  mpro^g  this  cargo 
€(xitraband,the  fhipfhould  be  reflored  totheproprietors* 

Reafonfor  reJiitution^htozvSt  the  veffel  was  folly 
proved  to  beloi>g  to  the  American  citizens,  for  whom 
it  was.  claimed,  and  was  engaged  in  lawful  trade. 

King^s 
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King^s  Advocate  in  reply — obferved  that  in  trea.        tk^ 
ties  it  MTould  be  found  enumeration  generally  took  CARPEliTim. 

place  by  way  of  elucidating  the  meaning  of  a  pre — — 

ceding  claffification.  Bynkerjhwk(g)  had  faid  that  fait-  "^^'^^^^  '^'^ 
petre  had  often  been  mentioned  in  treaties  and  con* 
ventions  as  contraband  where  powder  itfelf  had  been 
omitted.  Yet  no  doubt  exifted  about  the  nature  of  the 
one  or  the  other.  Of  brimftone,as  little  doubt  could 
be  entertained,  particularly  when  ^the  large  quantity 
was  confidered,  "two  entire  cargoes,  being  (hipped  by 
this  fame  Mr.  Gibh  at  the  fame  time  and  for  this  port' 
fo  clofe  in  the  neighbourhood  of  Toulon  notorioufly 
a  naval  depot.  In  the  prefent  times,  when  all  things  had 
undergone  fo  ftriking  a  change  by  the  violent  meafures 
of  thee^iemy,  the  definition  of  contraband  ufed  by  old 
writers  ought  to  be  abandoned,  or  at  leaft  the  terms  per 
fe  omitted.  There  could  be  little  doubt  that  both  Mn 
Gihbs  and  the  mafter  were  perfedlly  well  aware  of  the 
purpofes  for  which  this  commodity  was  intended  in 
France..  And  by  fubmitting  a  cafe  for  the  opinion  of 
Captain  Rowley^  it  fecmed  they  only  wifhed  to  know 
was  he  as  wife  as  themfelves ;  if  not,  .they  fuppofed 
there  was  a  goed  chance  of  effedUng  their  illegal  pur- 
pofe.  Unfortunately  for  the  owners  of  the  (hip  no 
favourable  diftlndion  could  be  drawn  between  the 
condud  of  their  agent  and  their  own. 

(;f )  The  pafiagc  before  and  here  alluded  to,  is  to  be  found 
in  his  Quaeft.  Jur.  Pub  lib.  iv  c.  x. :  De  nitro  falpcttr  magis 
dubitari  pcflet,  quia  per  fe  materiem  belli  non  prseilat,  et 
tamen  Jalptter  continetur  omnibus  fere,  quos  indicavi  catalogis 
renim  probibicaruin,  nam  ex  nitro  maxime  fit  pulvis  bellicut,  prae- 
cipuus  nunc  belli  fomet.  Quin  animadverti,  nitrum  fvpe  ezprimi^ 
omifi  mentione  pulveris  bellici^  faspe  etiam  ea  addita.  Ubi  omiffii 
eftfipfum  nitrum  fuccedit  loco  pulveris  belliciy  ubi  addita,  pro  fyno* 
jijxms  habenturynifi  nitrum  ob  praecipaum  ejus  in  bello  ufuni  exce- 
perint  gentes  a  materiis  per  fe  bello  non  aptii.  Quseft.  Jur.  Pub. 
Kb.i.  c.z.^ 

C  %  Judo- 
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The  JUDOMSNT. 

car^i^nteii.       Sir  W.  Grant. — In  this  cafe  we  admit  the  claim 


■  for  the  fliip.    By  this  decifion  it  is  not  to  be  under- 

jaH.a4tb.1810.  ij^^j  that  brimftoiie    cannot  be    contraband  in  any 

cafe,  but  merely  that  it  is  not  contraband  under  the 
circumftsuices  of  this  cafe* 

Sentence* 
Pronounced  for  the  appeal^  and  reverfed  the  fea- 
tence  appealed  from ;   therein  retained  the  principal 
caufC)  admitted  the  claim  for  the  (hip^  but  pronounced 
no  freight  or  expences  to  be  due  to  the  neutral  mq/ier. 


/;^.9Ui,i8ix.  TOPAZ,  NicoLL,  Mafter. 

.vrctferf*thc*    AN  2xmtdL  American  fchooner,  condemned  in  the 

>ffetcrr'^°"  Vice  Admiralty  Court  of  Bombay,  for  refiftance 

' 'ir^^flfciii'^n  ^^  ^^^  exercife  of  the  right  of  fearch  by  his  Majefty's 

.  rricd  on  the  fliip  Diana,  in  Macao  roads  in  China. 
•:    .';pani/k  This fchoonerhavingbeenequippedfor and  employed 

""z^BriUfh    J^  ^he  forced  trade  on  thtSpaniJh  main,arri  ved  at  Macao, 

eized  fon  ' 

.Ik  for  the 


iiized  fome  '^hcrc  an  attempt  was  made  to  fearch  her  by  the  boats 


irofjofmn-    of  the  JD/tf«^,in  confequence  of  information  given  by 

\  r  '.  which  had    fome  of  her  crew  who  had  entered  on  board  the  Diana, 

.'l,&c!"on  a^  that  {he  had  committed  various  afts  of  piracy  under  a 

.  i'Sft'a  -BriVj/&  flag  during  her  cruife  upon  the  Spanijb  mam. 

///Acniixeriu  ^  defpcratc  refiftance  was  made  by  the  Mafter  and 

*  'J  (.:  ?rcife  of        ^  *  ^  ' 

r     ijzht  of  vifi.  crew,  in  which  the  former  was  killed,  feveral  of  both 

!     -red  afte7a'  paitics  woundcd,  and  the  veflel  captured.     An  appeal 

I'ace-^^^  "^^"    fr°°^  ^  fen  tence  of  condemnation  was  profecuted,on  the 

coud^mnauon.    prefumption,that  as  the  right  of  fearch  had  been  previa 

oufly  fubmitted  to  peaceably,  the  fearch,  in  the  prefent 

inftance,had  been  attempted  vexatioufly  in  an  improper 

manner  and  alfo  in  an  improper  place,  namely,  within 

^  th0 


M.^^itii. 
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the  limits  of  the  neutral  Porfugtiefe  territory  6r.  road-        TRe 
ftcad  of  Macao.  ^^'^' 

King^s  Advocate  for  the  Captors. — ^Tbe  circum- 
ftances  developed  in  the  preparatory  examinations  of 
this  cafe  fully  juftify  the  captor  in  the  exercife  of  the 
right  of  fearch,  which  right  the  claimant  now  at- 
tempts to  invalidate,  by  a  long  train  of  evidence,  in- 
troduced to  prove  that  the  captured  veflfel  was  fituated 
within  the  territorial  limits  of  the  Portuguefe  fettlement 
at  Macao.  The  queftion  of  territory  has,  however, 
been  moft  attentively  confidered  by  the  Court  below, 
which,  from  its  proximity  to  the  fcene  of  aSion,  muft 
have  had  more  fatisfaftory  means  of  afcertaining  the 
validity  of  this  objedion  than  any  we  can  obtain.  The 
Judge  appears  to  have  moft  judicioufly  referred  the 
queftion  refpedling  the  local  fituation  of  this  veffel,  • 
with  the  ftiip's  papers,  logs,  &c.  to  the  decifion  of  three 
refpe£table  nautical  men,  under  the  fuperintendance 
of  the  Regiftrar  ;  the  fubftance  of  their  report  is,  that 
upon  examination  it  appears  that  the  foundings  of 
Macao  reach  upwards  of  i  o  miles  from  the  town ;  that 
the  term  Macao  road  is  quite  undefined,  meaning  only 
.  the  anchorage  ground  between  Macao  and  that  range 
of  iflands  of  which  Sqmcock  and  Tycock  are  the  prin- 
cipal, which  is  open  anchorage }  that  from  the  log- 
book  of  the  Topaz,  it  appears  that  the  Topaz  lay  in 
four  and  a  half  fathom  water  ;  that  foundings  of  four 
and  a  half  fathoms  do  not  come  nearer  Macao  than 
about  four  miles,  nor  nearer  the  Nine  I/Iands,  which 
ve  defert  rocks,  than  three  miles;  that  upon  the 
whole,  from  the  evidence,  it  would  appear  that  the 
pofition  of  tl)e  fchooner  was  about  five  miles  from 
Macao^  five  aad  a  half  oailes  from  Cabrett9  Pointy  four 

C3  and 
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The        and  a  half  miles  from  a  point  formmg  the  oppofite 
.  fide  of  the  entrance  to  the  Typa^  and  at  leaft  three 


Feb.  9th,  x8xx.^  miles  from   the  Nine  IJlands ;   that  upon   the   6th 
day  oi  Augujt   1807,    the    brig   Diana    lay    with 
'Macao  town  bearing  north-weft  by  weft  four  or  five 
smiles,  and  the  Nine  IJlands  north  by  eaft  half  eaft  ; 
'that  at  this  time  the  Diana  muft  hav:  been  about  two 
-miles  and  a  quarter  from  Cabretto  Pointy  the  neareft 
land }  that  next  day,  being  the  7th  Auguft,  the  Topaz 
came  to  anchor  north-eaft  by  north,  three  and  a  half 
miles  from  the  Diana ;  that  in  the  afternoon  of  that 
.  day  the  Diana  fliifted  her  birth  to  the  north-eaft,  but 
how  far  the  log-book  does  not  fpecify,  nor  can  the 
reporters  difcover  by  other  means  j  that  this  motion 
carried  her  ftill  farther  from  the  neareft  ftiore,  and 
nearer  to  the  Topaz ;  in  this  fituation  (he  was  moored 
*  at  day-light  in  the  morning  of  the  8th  ;  in  the  after- 
noon the  boats  went  to  board  the  Topazj  and  eventually 
took  poffeffion  of  her ;  the  fchooner  Topaz  having  juft 
got  under  weigh  when  taken,  was  then  carried  to- 
wards the  Diana  J  and  at  five  in  the  afternoon  brought 
to  anchor  with  Macao  town  north-weft  by  north,  the 
Diana  bearing  eaft  north-eaft,  and  Cabretto  Point  fouth 
.  by  weft  J  that,  upon  the  whole,  they  report  that  .the 
Diana  J  on  the  6th  and  part  of  the  7th  of  Auguft,  was 
about  two  miles  and  a  quarter  from  Cabretto  Point, 
and  in  the  evening  of  the  7th  moved  farther  from 
that  point  and  from  the  land  in  a  north-eafterly  direc- 
tiop,  but  find  it  ini(J)ofiible  to  report  how  much^  leaving 
no  data. 

By  a  fubfequent  report,  upon  infpeding  fome  addi- 
tional furveys  of  the  harbour  of  Macao  and  the  river 
Typa,  made  by  order  of  the  Eaji  India  company,  they 
in  all  refpe^ts  confirm  the  former  report^  except  that 

the 
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the  faid  furvey  would  make  the  Diana  foinevhat  lefs        Tht 
than  half  a  mile  nearer  to  Cabretto  Point  before,  (he      '^Q^^'- 


flufted  her  birth  on  the  afternoon  of  the  7th9  and  thus  /r^.  9th,  iZu. 
make  her  to  have  been  fomewhat  lefs  than  two  miles 
feom  Cabretto^  but  from  her  afterwards  fhifting  her 
ftation^  find  it  impoflible  to  (late  her  adual  place  at 
the  time  of  fitting  out  the  boats. 

There  appears  in  the  ^ppellant'js  cafe  nothing  fatis- 
fa&ory  to  overturn  the  inference  to  which  thefe  re- 
ports muft  neceflarily  lead,  except  the  vague  teflimony 
of  fome  failors  on  board,  who  fpeak  with  much  di« 
verfity  as  to  her  fituation  at  the  time  of  capture ;  one   ' 
dating  it  to  be  two  miles  from  the  Ihore  and  feven  from 
Macaoy  another  one  mile  from  the  (hore  and  town  of 
Macao,  a  third  two  and  half  from  fhore  and  four  from 
Macao.    From  fuch  evidence,  efpecially  when  given 
by  part  of  the  captured  veffers  crew,  little  can  be 
fofely  inferred.   The  difficulty  of  afcertaining  diftances 
at  fea  with  any  precifion  by  the  eye  alfo  renders  it 
expedient  to  prefer  charts,  logs,  and  foundings,  with 
the  calculations  of  experienced  feamen,  to  any  evi- 
dence deduced  from  fight,,  which  is  extremely  liable 
to  deception.     The  inference,  therefore,  to  be  drawn 
from  thefe  reports  is,  that  this  velTel  was  totally  out 
of  the  prote3:ion  of  neutral  territory,  and  therefore 
liable  to  fearcb ;  nor  was  her  diftance  materially  altered 
by  the  unavailing  attempt  it  appears  fhe  made  to  clear 
the  Diana^s  boats,  and  get  into  the  Tjr/j*     She  had 
only  hoifted  fail  when  the  boats  boarded. 

Difmifling  this  part  of  the  cafe  with  obferving,  that 
no  remonftrance  was  then  or  has  been  fmce  made  to 
the  detention  and  feizure  of  this  velTel  by  the  Portu-' 
guefe  governor,  which  affords,  a  ftrong  prefumptipa 
th<(t  no  violatioa  of  territory  w^  even  fufpeded^  it 
...  C  4  wUI 
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TM        trili  appear  that  the  defign  and  eondufik  of  tHft3  Toyagt 
or  piratical  cruife,  (as  it  may  be  termed),  imperativdy 


Fel^.^,l^^l,  called  upon  the  commander  of  his  Mayefty's  biig  to 
inveftigate  the  complaints  which  had  reached  him 
through  the  medium  of  fome  of  the  Topazes,  crew 
which  had  entered  on  board  the  brig.  From  the  jMre« 
paratory  examinations  it  appears  the  yefiel  failed  from 
Baltimore  for  the  north -weft  coaft  and  a  market,  well 
armed,  and  provided  with  Trench^  Englijb^  American^ 
and  other  colours.  Her  cargo  confifted  of  Unen, 
dimities,  muflins,  &c.  The  mafter  was  enjoined  by 
yiftruftions  from  one  of  the  owners,  Mr.  Taylor^  **  to 
avoid  fpeaking  with,  and  not  voluntarily  to  throw 
him&lf  into  the  way  of  other  veCTek;  to  refift  if  at- 
tacked by  any  other  veflel  whatever,  and  to  fight  his 
own  way.''  The  mafter  had  alfo  repeatedly  faid  he 
would  fuffer  none  to  board  while  a  man^  was  alive. 
The  condud  of  the  voyage  perfectly  accorded  with 
the  nature  of  thefe  preparations  and  inftrudions.  She 
d{re6led  her  courfe  to  the  Spanifli  main,  where  fbe 
committed  various  piratical  ads,  boarding  Spanijb 
teflels,  forcing  them  to  contribute  to  her  wants^  taking 
poffcffion  of  them  in  orderto  procure  her  papers,which, 
in  one  inftance,  had  been  detained  when  fent  on  fhore> 
orwith  a  viewio  procure  the  releafe  of  part  of  her  crew, 
which  had  been  feized  on  account  of  previous  enor* 
mities  committed  on  the  coa(l.  At  Mente.  Cbrifto  a 
landing  was  made  to  plunder  the  town,  which  was 
repulfed,  with  the  lofs  of  twelve  of  the  crew.  The 
mafter  defcribed  his  veflel  frequently  as  an  Englijb 
privateer,  and  Englijh  colours  were  hoifted.  During 
her  expedition  to  the  Spani/h  main.  It  is  ftated,  ihft 
obtained  by  thefe  illegal  means,  and  the  fale  of  one* 
diird  of  her  eargo^  a  very  valuable  return  cargo, 

confifting 
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eonfiiUng  of  valuable  metals^  plate,  and  fpecie  {hy    It       J^^ 
is  fubmitted,  by  the  reafons  in  the  cafe. 


I  ft.  That  "  there  is  no  fufEcient  proof  that  the  pro-  J^^-  9ti»,  1811.^ 
perty  of  th&cargo  belonged  lawfully  to  the  claimants; 

And  2dly,  That  the  fliip  and  ca^-go  are  fubjed  to 
condemnation  for  reiiftancetofearch,  by  which  many 
perfons  have  been  wounded,  and  other  deplorable  con- 
fequences  have  enfued.'^ 

Adams  and  Siepben  for  the  Claimants. — ^Notwith- 
itanding  the  firft  reafon  affigned  in  the  captor's  cafe^ 
no  fubflantial  objedion  has  been  offered  as  to  the 
property  of  this  veifel  and  cargo,  in  oppofidon  to  the 
concurrent  affidavits  of  the  aifeited  owners  and  feveral 
of  the  crew.  This  part,  therefore,  of  the  cafe  may 
be  taken  as  proved.  The  remaining  queftion  is  one  of 
the  moft  delicate  nature,  and  upon  your  decifion  there* 
on  depends  the  fate  of  an  extremely  valuable  veflel  and 
cargo.  Wbat  has  been  urged  upon  the  propriety  of  the 
intervention  on  the  part  of  the  Poriuguefe  government 
on  a  claim  of  territory,  is  to  us,  and  to  the  ments  of  this 
cafe,  immaterial* .  It  is  one  thing  to  attempt  to  invalid* 
date  a  capture  on  a  claim  of  territory,  and  another  to 
fay  that,  geographically  fpeaking,  the  fearch  was 
attempted  within  the  neutral  territory.  The  remiff- 
nefs  or  negleft  of  the  neutral  government  cannot 
deprive  a  claimant  of  his  rights,  however  fuch  a  go* 
vemment  may  be  difpofed  to  abandon  its  own.  This, 
veflel  muft  neceflarily  be  confidered  to  be  in  the  har« 
hour  of  Macao^  upon  the  faith  of  the  prote&ioa 
afforded  by  the  neutral  territory,  a  prote&ion  founded 


H)  65  tons  of  copper,  65^000  dollars,  146  U>s.  Slnr  platet 
i%5lih  filvar  m  pegs,  wd  fomc  gold, 

QA 
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The        on  the  jufteft  principles,  and  long,  fandioned  by  the 
^^^^'       law  of  nations. 
M.  9th,  i«ix.       This  veffel  appears  to  have  been  engaged  in  what 
is  commonly  denominated  the  forced  trade,  which  is 
not  unufually  carried  on  with  fimilar  circumftances  of 
deceit  and  violence,  becauFe  it  is  almoft  impoflible  it 
could  be  otherwife.     For  ads  like  thefe  the  parties 
therein  engaged  cannot,  morally  fpeaking,  juilify  them- 
felves ;  but  it  cannot  be  doubted  that  this  trade,  and  its 
accompanying  circumftances,  are  by  moft  nations  confi- 
»  dered  politically  juftifiable.  In  the  prefentcu'cumftances 

of  European  commerce,  the  moft  glaring  deceit  is  daily 
praftifed  to  facilitate  the  introduftion  of  Britijh  manu- 
fadures.  This,  though  of  a  much  later  date,*  muft  ftill  be 
confidered'perfedly  juftifiableina  politicalpoint  ofview. 
The  right  of  vifitation  and  fearch  has  ever  been 
confidered  by  neutrals  as  moft  invidious,  and  has  been  . 
repeatedly  the  fource  of  remonftrance  and  contenticMi* 
But  the  exercife  of  this  harfh  right  upon  one  neutral, 
within  the  territory  and  protedion  of  another,  is  a 
grievance  not  to  be  endured.  All  authorities  of  earlier 
date  have  uniformly  maintained  the  principle ;  and 
Mr.  Jenkinfm,  whofe  opinions  are  very  familiar  to 
later  times,  purfuing  the  reafonings  upon  this  fubjed 
in  his  work  entitled  ^'  Condud  oi  Great  Britain  in  re* 
fped  to  Neutral  Nations"  (i),  ftates  as  an  incontrover« 
tible  truth,  ^^  within  the  precinds  of  the  dominion  of 
♦•  any  government  you  are  not  at  liberty  to  fearch  the 
*<  ihips  of  any  country J^^  A  moft  important  objed, 
therefore,  ^ith  all  nations  muft  be  the  inviolability  of 
the  protedion  of  their  territory.  The  jroad  of  MacaQ 
is  formed  by  the  river  Typa  emptying  itfelf  into  a 
narrow  arm  of  the  fea,  on  one  fide  enclofed  by  the 
main  land,  on  the  other  by  the  range  called  the  Mne 

'  W  ■■■'■■» 

(i)  I^Topool's  ColleAion  of  Treatiesi  yoL  i.  p.  6. 

7  IJlandi^ 
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Iflands^  fomething  like  Spitbead,  feveral  parts  of  which        J^* 
alfo  arefuU  three  miles  diftance  from  die  contiguous 


ay 


lands ;  yet  no  one  ever  fuppofed  Great  Britain  would  ^^^-9^*  ^^n. 
endure  that  foreign  veflels  fliould  be  vilited  and  fearched 
by  others  while  lying  within  fuch  a  road.  Three  wit« 
nefles  on  board  alledge  her  diftance  from  the  Portu^ 
guefe  territory  was  within  three  miles  at  fartheft,  and  ' 
all  on  board  agree  (he  was  within  the'territory  of  the 
fettlement  when  the  fearch  was  lad  attempted.  To 
get  rid  of  this  pofitive  fwearing,  reports  are  obtained 
from  fome  fhips'  captains,  to  whom  the  veflel's  papers, 
logs,  &c.  have  been  referred;  which  cannot  but  be 
confidered  much  more  vague  and  conjedhiral  than  any 
evidence  afforded  by  perfons  upon  the  fpot,  who  were 
eye-witneffes  of  the  whole  tranfa&ion.  «  Tet  even  thefe 
reports  eftablifh  the  clsumant's  cafe.  The  Nine  JJlands 
mud  be  confidered  part  of  the  territory  of  Macaoj  as 
it  forms  part  of  the  harbour  or  roads  which  are  there 
laid  to  be  very  indefinable,  extending  even  ten  miles 
from  the  town.  The  report  adds,  the  prize  was  at 
anchor  within  five  miles  of  Macaoj  th^t  is  higher  up 
the  river'  than  the  capturing  veflel,  therefore  within 
ihe  roads,  and  the  exercife  of  this  right  cannot 
be  confidered  legal.  The  inftrudions  were  not 
found  on  board;  but  it  is  proved  the  nuifter  was 
required  by  them  not  to  moleft  but  avoid  all  other 
velfels,  but  to  refill  in  cafe  of  attack,  as  was  perfectly 
juftifiable.  The  whole  management  of  this  unfortu- 
nate affair  has  been  extremely  objedionable.  If  fuC 
pidons  were  excited,  as  the  T^fiaz  lay  in  a  land-locke4 
place,  and  the  town  was  provided  with  a  fort  and  troops^ 
had  an  application  been  made  to  the  governor,  repre* 
fenting  the  circumftan^es,  and  he  had  confidered  \t 
necefiary,  the  fearch  might  have  taken  place  without 
^loodihedj  or  the  liolatioa  of  territpry.    Put  th^ 

capio^ 
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Th«        czptor  does  not  ayail  hunfeif  of  the  conAitoted  aa* 
;  thorities,  but  takes  the  whole  afiair  into  his  own 


M.f±,  i8zi   hands;  pays  firft  one  vifit,  and  then  another,  as  ^- 
pears  by  the  petition  of  appeal^  both  which  were 
peaceably  fubmitted  to ;  a  thhxl  ts  attempted  by  the 
commander  of  the  brig  in  perfon,  with  the  brig's  boats 
well  manned  and  armed.    This  third  vifit  afluming 
the  appearance  of  an  hoftile  boarding,  the  mafter  was 
bound  by  his  inftrudions  to  refift ;  but  firft  endea- 
voured, by  making  fail  up  the  river,  to  get  clear  of 
the  boats.    This  certainly  is  not  the  mode  of  exer* 
cifing  the  ri^t  of  vifitation  and  fearch  which  courts 
in  this  country  will  be  induced  to  uphold,  upon  a  mere 
ftatement  that  fome  £ulors  had  communicated  infbr« 
mation  refpedling  thefe  alledged  piratical  tran&fiions 
on  the  Spamjb  main.    The  evidence  of  thefe  deferters 
was  extremely  fufpidous ;  and  this  gicme*by  traniac- 
tion,  however  properly  it  might  have  been  a  fubjed 
for  reprefentadon  from  the  Spamjb  to  the  Americam 
government,  was  not  one  which  called  for  the  un^ 
fought  interference  of  a  Britijh  officer  in  the  E^ 
Indies.    If  thefe  depredations  ever  had  been  carried 
on  partly  under  our  flag,  it  was  then  properly  a  fub- 
jed of  reprefentation  from  the  BriHjh  to  the  Americsn 
government  only,  and  by  no  means  within  the  feope 
of  his  official  duty.     But  another  reafon  is  fumiibed 
by  one  of  thefe  failors,  who  ftates,  that  the  laft  time 
the  brig's  boats  went  for  wages  due  to  fome  of  hi$ 
comrades^  who  had  mtered  on  board  the  brig.    In 
this  he  is  corroborated  by  the  evidence  of  the  furgeoa 
of  the  T$pa%y  who  adds,  the  mafter  had  relied 
to  pay  an  arrear  of  wages  due  to  one  of  tfaeau 
Britijh  fhips  of  waff,  it  is  well  kqown,  exerctfs  this 
privilege  of  enforcbg  die  payment  of  wages  owing 
by  the  matters  <^  Brit\/h  vdfelf  to  feamen  enteitng 

on 


1 
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OQ  board  His  Majefty's  OApSf  bat  by  what  right        Tha^ 
they   may  b«  privileged  to  zGt  as  colle&ors,  and 


enforce   the    payment  of  fuch  alledged    debts  by  i^e6. 9th,  iSi^ 
neutral  mafters,  remains  yet  to  be  explained.     If 
die  right  is  not  diftin£Uy   proved,  refiftance  to  it 
cannot  £uriy  be  vifited  by  penal  confequences,  and  the 
oonfifcation  of  this  very  valuable  property.     It  is  re- 
markabk  too  that  one  witnefs  dates  the  brig's  boats 
firft  fired  on  the  Tofax^t  crew,  who  were  endeavour- 
ing to  make  their  dfcape.    The  whole  tenor  of  the 
evidence  might  lead  to  a  fofpcioa  that  thefe  violent 
means  were  reforted  to  in  order  to  provoke  a  refiftance 
which  might  in  fome  fort  juftify  the  capture.    The 
cbimant  appears  to  be  m  that  fituatbn  that  he  may 
twftira  the  captor  to  propound  the  whole  of  the  right 
by  virtue  of  which  he  aded.    We  deny  what  is  pre* 
\||      ibmed  by  ti»  captor,  that  the  ezercife  of  this  right 
was  legal;    Upon  this  prefomptian  alone  depends  the 
whole  of  the  captor's  cafe.    The  burden  of  proof  refts 
therefore  with  him ;    but  the  fair  prefumption  is 
agahif'  die  party.    The  weaknefs  of  his  cafe,  and  the 
doubtful  evidence  adduced,  muft  throw  proportionable 
ftrength  into  the  fcale  with  the  claimant.    If  we  can 
only  bring  the  queftion  to  a  ftate  of  doubt,  that  doubt 
fliould  prevail  in  our  favour.    If  ftill  the  Court  (hould 
be  of  opinion  enough  has  been  fhewn  by  the  captor 
to  fubftantiate;  part  of  his  cafe,  and  that  more  accu^ 
rate  information  as  to  the  territorial  limits  of  the  let* 
dement  would  be  defirable,  further  proof  may  be 
required ;    the  beft  mode  of  obtainmg  which  would 
probably  be  through  the  medium  of  the  Cuftom-houfe 
of  Macao^  to  fliew  how  far  the  territory  of  the  fettle- 
tnent  is  confidered  by  the  Fortuguefe  government  to 
extend. 
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Tke  King^s  Advocate  in  reply — contended,  that  it  was 

perfedly  competent  to  any  Briti/h  officer  to  detain 


M.  9ch,  iSii.  even  forcibly  this  veflel^  on  receiving  intelligence  that 
ihe  had  for  a  long  time  been  engaged  in  a  fort  of 
piratical  cruife^  during  which  flie  had  frequently 
afluitied  and  thereby  degraded  the  Britijb  flag.  The 
refiftance  made  originated  in  a  confcioufnefs  of  guilt; 
and  tt  was  remarkable  one  of  the  witnelTes  oh  board 
ftated  that  the  mafter  had  avowed  his  intention,  to 
difpofe  of  the  veffel  as  a  privateer  at  the  IJle  rf. Prance j 
which  refolution  was  attributed  by  another  to  the  ap« 
prefaenfions  entertained  left  the  tranfafHons  on  the 
South  American  coaft  might  have  been  refMrefented 
to  the  American  government.  In  the  cafe  of  the 
Wajhingtonj  a  veiTel  fitted  out  for  a  flave  voyage, 
failing  from  a  port  in  this  country,  and  amenable  to 
the  laws  enaded  relative  to  the  flave  trade,  it  was 
proved  refiftance  had*  been  made,  and  this  Court 
had  condemned  the  veflel  {k\     If  the   obje&i<tti 

■     ■         ■  '    "  ■  ■  .  .  I  .  t  ,  t  1.    ■  II    I      I      III  1   ■         ■  I  .mm 

•  (i)  Wajbingtony  Atlanu^  Lords,  Jmu  ^t  1 809. — A  cafe  of  an 
American  veflfei  bound  from  Liverpool  to  the  coaft  of  Africa  on  a 
flawing  voyaee,  for  account  of  feveral  Brilijh  proprietorsy  and  from 
thence  to  the  port  of  Charleftown  for  delivery.  In  the  river  of 
Congo  (he  was  boarded  by  the  Prince  of  Orange  private  Briti/h  fliip 
of  war,  and'fentto  Surinam  for  adjudication,  for  having  on  boanl 
contraband  of  war^  which  it  appeared  (he  had  obtained  itom  a 
Briti/b  (hip  while  on  the  coaft  of  Africa.  On  the  voyage  to 
Surinam  (he  was  again  taken  pofTeihon  of  by  the  boats  of  Hit 
Majefty's  (hip  Epervier,  but  on  the  captors  proceeding  to  adju- 
dication the  (hip  and  cargo  were  reftored.  An  appeal  was  pro- 
fecuted  before  tne  Lords  Commifiionersy  where  the  captors  availed 
themfelves  of  a  frefh  ground  for  condemnatiooy  namely,  that  after 
(he  had  been  captured  and  fent  towards  a  port  fer  adjudication,  the 
mafter  and  crew  had  attempted  to  refcue  the  ve(rely  and  had  a6laaUy 
taken  moafures  for  'ttrming  themfelvesj  and  compelling  the  prize* 
mafter  and  crew  to  quit  the  prize  in  an  open  boat.  It  appeared  in 
evidence  tke  mafter  had  endeavoured  to  obtain  the  key  of  the  arm- 
cheft  for  the  purpofe  of  arming  the  crew,  aad  but  for  a  difcovery 
of  thttir  defign,  the  refcue  would  have  been  attempted.  Upon  the 
ground  of  attempted  refcue  and  unaeutnd  condua  their  Lord(hipi 
therefore,  it  would  appear,  pronounced  for  the  appeal,  and  con- 
demned the  (hip  and  cargo  as  lawful  prise  to  the  captors. 

here 
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here  taken  on  the  queftion  of  territory  were  avail-      ^^^ 


able,  and  no  right  of  fearch  allowed  to  the  extent  here 
contended  for,  it  could  never  be  known  how  far  -''«*' 9«h,  iSii. 
the  belligerent's  right  might  be  fafely  exercifed  with 
refpefi:  to  the  feizure  or  detention  of  neutral  veflels 
under  fufpicious  circumftances*  The  firfl:  vifit  was 
merely  for  the  purpofe^  it  appeared,  of  examining 
the  proteflions'  of  the  crew,  not  to  fearch  the  veffel. 
This  made  no  material  alteration  in  the  cafe.  It  had 
been  erroneoufly  aflumed,  that  the  right  of  vifitation 
and  fearch  was  confined  to  the  high  feas.  This  doc- 
trine had  been  diredly  contradifled  by  their  Lord- 
fliips'  own  rules.  With  refpeft  to  thepropofcd  proof 
from  Macaoj  it  could  not  but  be  objeftionable,  as 
fuch  could  only  with  propriety  be  received  in  fup. 
port  of  a  clsdm  of  territory,  which  had  never  been 
made. 

Stephen  diftinguifhed  the  refinance  made  from  that 
proved  in  the  IVaJhington^  which  was  a  deliberate 
confpiracy  to  retake  the  (hip  after  capture,  and  the 
crew  were  very  fortunately  prevented  from  turning 
the  prize-mafter  and  his  crew  adrift  into  the  Atlantic 
in  an  open  boat. 

The  King's  Advocate  fubmitted,  that  the  confe- 
quences  of  an  attempt  to  refcue  a  prize,  and  an  a£tual 
refiftance  to  the  exercife  of  a  legal  belligerent  right, 
were  equally  fatal. 

'  Pronounced  againfl:  the  appeal,  and  TifErmed  the 
fentence  of  the  Court^below,  condemning  the  (hip 
and  cargo. 
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^^^ixV*'  GOEDE  HOOP,  Van  Thuysen,  Mafter. 

2STbS"'  1^  ^^^  Vice-admiralty  Court  of  Barbadoes  this  fliip 
£2£*^  ^"  and  cargo,  under  Dutch  colours,  pafs,  and  fea  brief, 

ceded  to  a  bound  froHi  the  Cape  of  Good  Hope  to  the  Weji  Indies, 


wUch  became  Auiertca  OX  Amjierdum,  as  the  fupercargo  fhould  coii- 
fiAfoqucntiy  gj^j,  ^^^  conducivc  to  the  intereft  of  the  proprietors, 
A  veflei  under  ■  ond  claimed  as  the  property  of  feveral  perfons  by 
•  jhit^'^  birth  Britijh  fubjeds,  but  latterly  refident  at  the  Cape 
^S^tf^  ^f  Good  Hope,  whillt  in  the  poffeffion  of  the  Dutch, 
BnpexoSt.He-  had  been  condemned   under  the  foUowmg  circum- 

Uma.^  America^      ^  ** 

AmJUrdam^  or     itanCCS. 
JjHuitm^  as  the 

ibpercaiioihouid  Thc  claimant  in  the  original  caufe,  Mr.  J^bn  Carey, 
d%iUe,butori.  a  j3ri/i^  fubjef):,  in  his  affidavit,  flated  that,  having 
l^milJdiant*  himfclf  confidcrable  property  at  the  Cape  of  Good 
3?to'th^  i%,  he  was,  in  Jtdy  1 799,  deputed  by  feveral  Britifh 
mcmt^BrUi/h  fubjefts,  merchants  in  this  country,  as  their  attorney, 
ooief  removing  to  tranfaft  their  refpe£Uve  bufmefs,  and  recover 
thdro^^ncoun-  various  demands,  claims,  and  debts  due  to  them  by 
SZui^pS-f  different  perfons  refiding  at  the  Cape  of  Good  Hope 
Swdi^^ant  ^^"^g  ^he  period  the  faid  fettlement  was  in  poflef- 
Sibf^^tTM  ^*^^  ^^  ^^^  Britijh  forces,  previous  to  the  peace  pre- 
4£ Dutch  charac  ceding  (i).     The  claimant  went  out  to  the  Cape, 

tcr*'''Ship  con* 

demned.  then  in  poffeflion  of  Great  Britain,  and  continued  there 

iarytoOiIw  the*  tranfaftiug  bufmefs  for  himfelf  and  others  until  the 

^^^tobl^  fettlement  was  ceded  to  the  Batavian  Republic  ;  and 

^o^rrfthem-  ^^^^S  ^^^   coUefted  confiderabk   property,    with 

^^»«nd  their  which  he  was  defirous  of  returning  to  England,  (the 

to  obtaining  re-  exportation  of  fpccie  from  thence  having  been  pro- 

ftitution  of  pro- 

ftny  Hiipped  on  board  the  above  vefTel.     Reftitution  of  part  of  cargo  wheae  fucb  int^tien  had  bees 

Mined  into  efied. 

(f}  Signed  at  ^miVffi  1802. 

hibited^ 
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hibited,  and  it  being  impoflible  to  obtain  good  bills        The 

on  EngUJh  merchants),  he,  jointly  with  Mr.  Jo/epb  ^ ^ 

Brafy  fPiJliam  T.  Venabies^  and  Ldtb  Alexander  Da»^  ^^ch  %i^ 
vid/tmy  Briiijh  merchants  then  at  the  Cape^  who  were 
tlfo  defirous  of  removing  part  of  their  property 
to  Great  Britain^  purchafed  the  Ihip  Gaede  Hoop 
for  the  fum  of  looo  guineas  from  the  prefent 
mailer,  alfo  a  BriilJh  fubje&,  and  entered  into  an 
agreement,  ftipulating  that  they  conjointly  fhould 
provide  a  cargo,  amounting  in  value  to  30,000 
rixdoUars,  for  which  cargo  and  (hip  they  fiiould  pro* 
vide  in  the  followmg  proportions  :  Mr.  Carey  in  two- 
fifths,  Meffrs.  Bray  and  Venables  in  two-fifths,  and 
Mr.  David/on  in  one-fifth  part  thereof.  The  veflel> 
with  her  cargo,  was  to  proceed  under  the  conduA  of 
Mr.  Carey  as  fupercargo  to  St.  Helena;  there  to  difpofe 
of  part  of  her  cargo  and  take  in  Eajl  fydia  goods,  and 
thence  to  fail  for  America^  Hamburgh j  Amjlerdam,  or 
England^  as  the  fupercargo  fliould  think  moft  ad- 
vifable  for  the  intereft  of  the  feveral  proprietors^  imd 
the  voyage  to  be  terminated^  the  veflel  difpofed  of; 
and  the  accounts  made  up,  on  the  veflel's  arriving  at 
Amfierdam  or  England.  For  this  agency  the  refpe^ve 
partis  vere  to  pay  to  Mr.  Carey  certain  commiffions^ 
By  the  exammations  and  affidavit  of  Mr.  Carey^  it 
appeared  that  the  parties  interefted  in  this  fliip  and 
cargo  confidered  ^^  it  would  be  materially  advanta« 
^  geous,  as  it  was  then  a  time  of  apparent  peace  be- 
^  tween  Great  Britain  and  Holland^  to  vend  the  ex- 
*^  ports  that  fhould  be  procured  at  the  Cape  of  Good 
^  ifi^ in  a  Dir/^^.fettlement,  where  there  was  an* 
^  abfolute  certainty  of  difpofing  of  the  laid  ihip  to 
^'  greater  advantage  than  in  England^  and  therefore 
««  procured  a  Mr.  Amyott,  pf  the  firm  of  Amyott^ 
VoL.IL  D  [' Sitn^ony 
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Thr        «'  Simp/on,  and  Co.  of  London^  nominally  to  make  the 
^^^^  "  faid  purchafc  for  them.'*    He  (NLT.Jmyott)  having 

fi^arch  aift,  folely  for  cQnmieA:ial  purpofes  (as  Mr.  C»ey  ftatedX 
and  to  be  of  fervice  to  his  own  ftate,  as  well  as  hi$ 
own  ^ffairs^  resided  for  about  the  laft  tbiree  years  at 
the  Cape^  *'  where  be  had  obtained  fomc  degree  ot 
**  conflderation,  and  was  confidered  as  a  burgher/* 
by  which  means  the  veflfel  was  entitled  to  carry  a  Diacb 
ijag,  an  objed  of  contiderable  importance,  as  fte  had 
formerly  been  a  prize  condemned  in  I^diaj  had  a  pais 
extending  only  to  the  Indian  Ocean^  and  was^  there« 
tore,  liable  to  interruption  by  Britijh  cniifers  in  the 
propofed  voyage.  I'he  purchafe,  however,  by  Mi, 
Amyou  and  bill  of  fale  were,  as  dated  by  hfr.  Carey ^ 
and  the  mailer,  akogether  nominal,  no  money  having 
been  paid  by  him  to  the  former  owner  of  the  vjsilel, 
ihe  real  said  true  fale  b^ng  made  by  Mr.  Van  Tbuy/en 
no*  Mefirs.  Carey^  Bray^  Venai^Usj  and  David/on. 
Amongtt,  tbe  ihip'^s  papers  there  was  a  power  exe* 
euted  by  faid  4^ott  to  jdi%o(e,  of.  the  veffi^i, 
firbich  was,  Mr.  Carey  9dds»  provided  merely  to 
prevent  any  difQcuhy  that  might  arile  upon  xh^  fubs 
fequent  intended  &ie  of  this  veflel  in  Europe.  Mr. 
Carey  adds,  that  fearing  "  the  temy  of  three  yeavft, 
whidi  it  was  by  the  treaty  of  Amiens  (Upulated  ftbufct 
be  granted  to  all  indmd^aj$  of  the  Fefpe^iye  nation* 
which  had  bi^en  previous  to  that  time  at  war,  in  order 
to  collect  or  remove  their  debts  and  efie£U  from  the 
ceded  countries  or  fettleimeAta,  would  prove  initiftei^ift 
for  accompliihing  the  eKtenfive  afi^s  of  his  c<$ofti- 
luentaf  and  being  known  to  the  commifTary  general 
6f  the  ftates  at  the  Cape^  he  was  induced  (k  being 
Aien  a  period  of  peace)  to  procure  a  burgher's  brief 
V  licence  to  go  from  oy  return  to  the  Cape  at  any 

further 
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futtHer  time  he  might  find  neceflary ;  which  was,  at        ^^ 

he  ftated,  the  fole  purpofe  and  inducement  he  then  goz&s  Hoop. 

had  in  applying  for  the  fame.'*     The  whole  property     j^i^ckaik 

on  boardfWiththe  exception  of  one  cafkof  ironmongery^        xSx|. 

the  property  of  Mr.  J  myotic  was  provided   by  the 

aforefaid  parties  to  the  above  agreement      The  claim«^ 

ant  in  the  Court  below,  in  addition  to  the  fa£ts  here 

ftated,  fuggeded  in  his  anfwer  to  the  capt6r*s  libel^ 

that  the  (hip  and  cargo  claimed  was  protected  by  Hii 

Majefty'a  Order  in  Council,  of  the  ift  of  June  18035 

providing  that  all  veflels  uhder  the  flag  of  the  Ba^- 

iavian  Republic,  coming  from  any  of  the  colonies 

late  in  the  pofleilion  of  His  Majefty,  but  reftored  bf 

the  treaty  of  peace  to  the  Batavian  Republic,  which  to<^ 

gether  with  the  goods  on  board  were  the  property  of 

HisMajefty's  fubjeds,   ihould  be  delivered  to  the 

Britijh  owners,  or  their  agents,  upon  affidavit  that 

fuch  veflel  and  goods  were  their  property  at  the  time 

of  failing  and  detention,  and  upon  fufficient  bail  being 

given,  to  abide  the  adjudication  (/)•   Among  the  (hip's 

papers  were  letters  of  inftrudion  from  David/on  and 

Co.. and  Bray^  VenabUs  and  Co«  dire£ling  Mr.  Caref 

to  pay  the  proceeds  of  Ihe  brig  and  cargo  as  foon  aa^ 

realized  to  their  agents  in  Lond$n.  A  bill  of  Cile  of  the 

brig  by  Van  Tbuyfen  to  Amyott^  and  Dutch  licence  to 

Amyott  as  owner^    A  receipt  by  Amyott  for  19050  U 


(/}  TbtU  are  tbe  words  of  ike  finfwer  itfelf.     It,  however, 

does  not  appear  any  order  of  this  defcription  iflued  on  the  |ft  cf 
June.  It  is  moft  probable  the  order  alluded  to  was  no  other  than 
the  inftniaion  of  the  ad  of  July  1803,  iffued  for  the  proteaion 
•iBriit/b  property  coming  from  countries  and  iflands  ceded  to  xh¥ 
DuUi  by  the  fete  peace,  and  faihng  before  they  had  recf iwl* 
^tice  of  the  renewal  of  ho^ilities.  ^  .  ^ 

D  2  from 
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The        from  Bray^  Venabks^  Carey^  and  David/on,  in  full  for 
'°"  the  brig.    The  judge  pronounced  fentence  of  condcm* 

March  nil,    nation  on  the  ihip  and  cargo  4th  Feb.  1804. 

On  an  appeal  to  the  Lords  Commiflioners  7th 
Auffxfi  1 807^  the  reafons  adduced  on  condemnatkm 
by  the  counfel  for  the  captors  were  "  becaufe  the 
^*  veflfel  was  navigating  in  a  Dutch  charader^  and  the 
*^  alTerted  owners  of  Ihip  and  cargo  are  to  be  con* 
**  ftdered  as  Dutchmen-  sdly,  Becaufe  the  claim  is 
**  not  eftabliihed  by  the  evidence  with  refped  to  the 
**  property."  That  for  reftitution  was,  **  becaufe  the 
*^  evidence  proves  the  property  of  the  fhip  and  cargo 
**  to  belong  to  Britijh  fubjefts.  And4he  (hips  being 
'*  fent  out  under  the  Dutch  flag  and  pafs,  is  accounted 
"  for  by  ihe  fituation  of  the  owners  and  their  pro- 
^*  perty,  and  under  fuch  circumftances  fhould  not  pre* 
•*  vent  their  obtaining  reftitution  of  it."  Their  Lord- 
ihips  affirmed  the  fentence  condemning  the  ihip^ 
pronounced  for  the  appeal  rerpe£ting  that  part  of  the 
cargo  claimed  on  behalf  of  ^ohn  Carey  and  Alexander 
Leith  Davidfony  and  decreed  the  fame  to  be  reftored  ; 
but  direded  further  proof  as  to  the  national  charader 
of  Bray  and  Venables,  An  affidavit  of  Jofeph  Bray^^, 
fwom  at  Bo/ion^  May  r8o8,  was  brought  in,  ftatmg 
that  on  going  to  the  Cafe  in  1797,  when  the  place 
was  pofTeffed  by  Great  Britain^  he  entered  into  part- 
nerlhip  with  Mr.  Venables^  and  they  carried  on  trade 
there  under  the  firm  of  Bray  and  Venablesn  On  the 
ceifion  of  the  Cape  to  the  Dutch  he  was  anxious  to 
temOve  his  property,  and  became  a  party  tb  the  agree- 
ment refpeding  this  vefTel  and  cargo,  the  projjortion  oi^ 
which  claimed  for  him  (one  fifth)  was  aduully  his  pro- 
perty. Thathe  continued  at  theGtf/^,but  being  (till  anxl* 
oua  to  remit  his  property  from  the  Cape  of  Good  Hope ^ 

which 
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wjikich  he  had  hitherto    been  unable  to  do  on  ac«      ^  •^he 
count  of  the  abfolute  impoffibility'of  procuring  good  ^®^»*  w^^'- 
bils  of  any  defcriptibn,  and  becaufe  the  revival  of    j^^^^  „^ 
war  w^  then  know^  at  the  Cafe^  he  (in  order  to        '^'^    . 
make  arrangements  for  remitting  his  faid  property 
2S  fecurely  as  poifible  fiom  feizure  or  capture  by  His 
Majefty's  enemies)  found  hinifelf  obliged,  in  the  year 
1V04,  to  come  to  Bojion^  North  America,  whence,  in 
the  fame  year,  he  returned  to  the  Cape,  where  the 
exigencies  of  his  affairs  compelled  him  to  remain  till 
the  I  (I  or  2d  day  of  May  1905,  when  he  again  took 
his  departure  from  thence  in  the  ihip  Eliza  for  Bo/lon^ 
Uortb  America,  at  which  place  he  arrived  in  the 
month  of  July  following,  and  where  he  has  con* 
ftantly  refided  fmce  ;  and  he  further  made  oath,  that 
he  had  never  been  domiciled  in  the  territory  of  any 
of  His  Majefty's  enemies,  or  of  their  allies. 

Sentxkc£^ 
The  Court  decreed   reftitution   of  the  property 
claimed    on    behalf    of    the  claimant   Mr.  Jofefb 
Bray. 

The  property  claimed  for  Mr.  Venables  had  been 
condemned  for  deficiency  in  the  further  proof  intro# 
duced  as  to  his  national  charafter,  on  the  I3tb  Maif 
1809. 
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Ma^k  iift,  IWO  BROTHERS,  Seabury,  Matter. 

(Appeal  from  Ceylon.) 

A  voyage  u       ^HlS  veffel,  under  American  colours,  faillne  from 

iflcned  from  A       _^       _    ,,  ,   .  in/*.,  rw*  t 

Mar/dUes  to  MarfeiUes^  and  bound  oftenfibly  to  Tranquebar,^ 

atSytothe"^  but  captured  attempting  to  enter  the  JJle  of  France^'992.%^ 
iS^wMm'  *with  her  cargo,  confifting  of  provifions,  fruit,  liquorS, 
of4iibef«,which   &(*,  condemned  a8  **  carrying  on  an  illicit  tn^de  be- 

'.was  not  luf- 

ficientiy  efta-  •*  twttxiMarfeillesy  z  port  of  thejFr^«r/i[Republic,  and 
be/v%agcori-  "  the  ^^  ^fr/2nr^,  a  colony  of  the  faid  Republic* 
SmIS^m  *'  and  further,  the  faid  cargo  being  tjife  property  of 
tox^Bijuof  <<  ^^^1  belonging  to  pcrfons  inhabiting  within  the 
fuch  not  entitled  **  temtones.of  the  laid  RepuWic/ 

to  a  more  favour- 
able conftruction 

.Jot^e^mg  .  King^s  Advocate  for  the  Captor — fta^edthe  fecks  of 
'^f^ts  ^bc  cafe-  The  voyage  .commenced  at  Baltimore^ 
;M^  l»pm  from  whence  the  veflTel  failed  to  Leghorm  difpofed  of 
a  cargo  of  coffee  and  fugar,  and  failed  in  ballaft  to 
Marfeilles.  By  the  original  letter  of  inftruftions  the 
maimer  had  orders  to  return  in  ballaft  dired  to  Baltu 
more;  a  fubfequent  letter  direds  him  to  proceed  tp 
Marfeilles^  procure  a  fuitable  cargo  agreeably  to  di« 
feftlons,  forwarded  by  the  owners  to  the  confignee  at 
JLegborn^  and  clear  out  for  Tranquebar^  and  fhould  he 
there  meet  with  a  market  fuitable  to  his  expedations^ 
a  return  cargo  of  coffee  was  to  be  purchafed  .at  Ba^ 
lavia^  Moka^  or  the  I/Ie  /of  France.  la  compliance  with 
thefe  orders  the  veffel  performed  her  voyage  to  Leg- 
bom  and  Marfeilles^  and  in  the  profecution  of  the 
afferted  voyage  to  Tran^uebatf  was  capturedf  bearing 

up 
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iip  for  the  IJle  of  France^  under  the  preteiice  of  fick-        3[^ 

Hefs  among  the  crew,  a  deficiency  of  water,  and  the    Broth»ri% 

badnefs  of  the  fpars  aloft.     Thefe  pretexts  appear  to  "]^J7^ 

have  little  mote  than  a  ihadow  of  foundation.     That        ^&^^* 

in  fome  degree  they  exifled  is  not  difputed,  two  of  - 

the  crew  died,  one  continued  fick.     lliere  are  entries 

in  the  log  ftating  that  two  calksofwater  had  leaked  ou  V 

that  there  were  only  forty  gallons  on  board,  twenty  of 

Vhichwere  contained  in  a  calk  in  which  feveral  rats  had 

been  drowned  ;  that  both  top^^fail  yards  had  fprung 

aloft  $  and  having  no  wood  on  board,  the  mafter  re« 

fdl ved  to  fleer  for  the  Ifle  of  France.  As  the  mafter  was 

pcrfedly  aware  of  the  extreme  danger  be  incurred  b|^ 

entering  that  port,  it  is  impoffible  to  account  for  his 

running  this  extraordinary  riik,but  by  concluding  that 

the  a£l:ual  motive  for  ftich  a  deviation  was  tbe  great  ad« 

Vantages  he  expe^ed  to  derive  from  the  fale  of  fuch  a 

cargo  as  he  had  on  board,  confiding  of  all  the  luxuries. 

o(  France.  But  it  is  afcertained  by  the  evidence  of  twa 

officers  of  the  capturing  veflel,  that  upon  examining 

the  cafks  alluded  to,  the  water  was  found  drinkable  i 

and  there  were  in  the  ca{ks  upwards  of  fixty  gallona^ 

Another  circumftance  of  a  veiy  fufpicious  nature  is^ 

that  by  the  admifCon  of  the  mafler,  it  appears  he 

never  had  been  at  Tranquebar  before ;  and  yet  waa 

not  confighed  to,  or  fumifhed  with  introdu£Hons  ta 

any  merchants  there;  he  was,  according  to  the  letter 

of  inftrufHoHs,  to  endeavour  to  obtain  a  market  for 

the  cargo.     The  fufpicions  which  are  thus  excited, 

vrith  refpe£t  to  the  a&ual  intended  deftination  of  this 

veflel  have  been   all  confirmed  by  the  difcovery  of 

Ceveral  packages  of  letters  addrefled  to  various  pev- 

^  •  D  4  font 


4d  CASES  DETERMINED   IN  THE 

Tt.%        (bhs  refiding  in  the  (/le  of  France  and  Bourb&rty  all 
BMTHU19.    which  were  artfully   concealed  in  the  bottom  of  a 
cafe  contaimng  umbrellas.     One  of  thefe  is  direded 


>8i>.       to  Mr.  Buchannan,  American   Conful  at  this  ifland, 
whom  the  mafter  admits  to  be  brother  of  one  of  his 
owners.     Thefe  fads  muft  be  decifive  of  the  falfe 
deftination  of  this  veflel.    The  voyage  appears  to  have 
originated  in  the  idea  of  derivbg  confiderable  advan^ 
tages  from  interfering  in  the  trade  between  our  ene- 
my and  the  colony.    Indeed,  a  trade  Co  circumflanced 
as  this^  may  be  confidered  very  fairly  in  the  fame 
light  as  carrying  on  the  coafling  trade  of  the  enemy. 
Geographically  fpeaking  it  may  be  confidered  an 
abufe  of  the  term,  but  in  point  of  law  it  mufl  be  liable 
to  all  the  objedions  attendant  on  the  interference  in 
the  enemy's  coafling  trade,  and  hence  equally  fubjed 
to  the  penalty  of  coniifcatiou  of  (hip  and  cargo.    The 
houfe  at  Leghorn^  to  whom  the  veiTel  had  been  con* 
iigned,  appears  from  the  mailer's  evidence  to  have 
had  a  more  than  ordinary  intereft  in  this  intended 
voyage  to  the  enemy's  colonies ;  this  is  confpicuous 
from  the  ityle  of  the  correfpondence  as  to  the  lading 
and  conQgnment  of  this  veiTel  when  0ie  fliould  arrive 
9t  Marfeillei.    Purvian^e,  one  of  the  partners  of  this 
houfe,  is  admitted  to  have  been  formerly  clerk  in  the 
houfe  of  apart  owner  of  this  veflel.     To  him  there* 
fore   the    (onfignment  bad    been    made  very  con- 
fidentially, and    by  him  again  made    to    a  houfe 
at  Marfeillesy  with  which  it  does  not  appear  thefe 
o^ers    had  previouily    any  dealings.     Thefe    ad* 
snii&ons  ftrongly  point  to  an  enemy's  intereft  in  the 
property  taken  in  at  Marfeilles,  which  is  attempted  to 

U 
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be  fupported  by  papers  and  atteflations  dating  the        Thd 
whole  to  be  neutral  property.  Bko^birs. 


Reafons  for  condemnation.  m^tch  aift^ 

tSit. 

id,  Becaufe  the  voyage  being  from  Mar/eUUs  to  the 
I/Ie  of  France  under  a  colourable  deftination  to  Traru 
qugbar^  it  is  to  be  confidered  on  the  fame  footing  as 
the  coafling  trade  of  the  enemy,  vhich  would,  under 
fuch  circumftances,  fubjecfc  the  property  to  condem- 
nation. 

2dly,  Becaufe  the  proofs  of  property  in^  fuch  a 
tranfa&ion  mud  be  held  to  be  infufHcient,  and  the 
parties  s^re  not  entitled  to  the  benefit  of  further 
proof. 

Dallas  and  Stoibard  for  the  ClaimanU  and  Appel^ 
lants — contended  the  property  was  fatisfa£toriIy  proved 
by  parol  evidence,  and  moil  unexceptionable  docu« 
ments,  to  be  exclufivelyinthe  appellants.  No  pre- 
fent  connexion  whatever  in  trade  was  proved- to  exiit 
between  Purriance  at  Leghorn  or  Buchannan  at  the  Ifle 
ef  France  and  the  owners.  The  property  was,  there- 
fore, unimpeached.  The  deflination  was  open  and 
avowed,  from  the  commencement  of  the  voyage  eveo, 
from  America.  In  cafes  of  intended  concealment  of 
deftination  fbme  flight  inftances  of  incautioufhefs^ 
or  at  lead  the  inconfiftencies  of  different  witnefles  were 
fcarcely  ever  wanting  to  point  out  the  aftual  defUna- 
tion.  But  here  no  fuch  traces  of  fraud  could  be  dif^ 
covered.  The  veffel  veas  detefted  avowedly  failing 
for  the  Ifle  of  France^  as  appeared  by  her  log,  which 
alio  flated  her  reafon  for  fuch  deviation  to  be  a  fick- 
ae(s  of  th^  crew,  and  a  want  of  water  ai;id  wood. 

On 
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TiN        On  all  hands  it  had  been  admitted  there  was  but  a 
BuoTHEftt.    very  miferable  fuppiv  of  warer^  and  whether  amounU 

-  ing  to  fixty  or  twenty  gallons,  it  muft  be  confidered 

•  ''igi  h  '  altogether  inadequate  for  the  remainder  of  the  voyage. 
As  to  the  legality  dr  illegality  of  entering  the  (fte  of 
France  under  thefe  circuniftances,  two  tjueflions  na* 
rurally  arofe ;  the  firft,  whether  a  mere  touching  there 
for  the  purpofe  of  refreihment  be  illegal  ?  and  non 
ton/iaty  that  any  thing  more  was  intended  or  neceflary; 
and  fecondly,  whether  an  intention  to  trade^  there 
would  affect  this  veffel  and  cargo  with  the  penalty  of 
confifcation  ?  Upon  this  latter  queftion  there  appeared 
to  be  tolerable  llrong  authority  in  the  decxfion  of  the 

(m)  X  v©L  a;©.  Court  in  the  cafe  of  the  Patapfco  (m\  where  the  Court 
held  that  the  captors  had  not  eftabliflied  that  part  of 
tiis  cafe,  which  afferted  that  a  trade  from  Batavia  td 
the  IJle  of  France  was  illegal.  It  had  been  there  at* 
fempted  to  be  (hewn  that  thefe  places  were  of  a  Unds 
cblonial  nature;  but  this  part  of  their  cafe  having  failed, 
the  Court  decreed  reftitution.  This  cafe  appeared  to  be 
ilrongly  aifirnilated  in  its  citcumitanees  to  that  of  the 
Patapfco  and  feveral  others  which  then  followed  the 
decifion  in  that  cafe.  What  had  been  urged  as  to  the 
culpability  of  thefe  parties  on  the  ground  of  its  being 
ftn  interference  in  the  coafting  trade  appeared  to  be  a 
confounding  of  the  meaning  of  the  very  (impleft  terms. 
To  fuppofe  an  ifland  in  the  Indian  Ocean  a  part  of  the 
terra  firma  of  France  was  abfurd ;  yet  nothing  left 
could  poflibly  ferve  the  captor's  cafe,  and  ccnven  this 
4eviatiQn  into  the  coafting  trade  of  thit  country. 


JUDOMENr^ 
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tluDGMENT.  Two 

BftOTHCRS. 

Sir  W.  Scott. — This  was  a  cafe  of  an  American  (hip  • ., 

failing  with  papers,  purporting  a  voyage  from  thepoi^^  '^"JgiV** 
oiMarfeilles  X.o*t\i2X  oiTranqtiebar\  but  our  view  of  the 
circumftances  of  this  cafe,  is  that  the  original  and  in- 
tended deftination  of  the  veffdl  was  from  MarfeUUs 
to  the  I/Ie  of  France;  and  that  the  diftrefs  fet  up  as 
an  excufc  for  deviating  to  the  J/fe  of  France^. is  merely 
fidtitious.  We  are^  therefore,  of  opinion  that  a  tranf* 
afUon  of  this  nature  is  not  entitled  to  a  more  favourable 
rule  than  that  ufually  applied  to  the  coafting  trade  of 
the  enemy,  when  carried  on  by  a  neutral  under  falfe 
papers  ;  and,  therefore^  decree  condemnation  of  the 
property. 

Sentence. 
Pronounced  againft  the  Appeal,  af&rmed  the  fen- 
tence  of  the  Court  below^  condemning  the  (hip  and 
c^rgo  as  lawful  prize  to  the  Captors. 
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iif^ad,i8ix-  CORA,  Van  Allin,  Mafter. 

^af  *Jt!!Sn  A  ^  ^PP^*^  fr^"^  ^^^  fentence  of  the  Vice  Admiralty 
'h  "luSd  ^  ^  •  Court  at  Bombay^  condemning  this  American  fliip, 
andproccci^gto  and  a  return  cargo  of  coffee,  taken  on  board  at  Sa* 
iSSn!ai'(M  "*  marangj  in  the  ifland  of  Java^  the  proceeds  of  her. 
cwffrtra^t^e^  outward  cargo,  confiding  of  provifions,  wine,  oil, 
Utter  place  a  ollves,  &c.  laden  at  New  Tork^  and  difpofed  of  at 
proceed  ti-rfiw-  Batavia^  where  fhe  took  in  fome  S apart  wood  for 
oi^o'heidt'obea  duunage,  from  which  port  fhe  had  failed  without  a 
^^y^^ja^^  regular  clearance  for  Samarang,  but  by  means  of  an 
J*o^7'J«F«-  order  to  the  guard-fhip  Rationed  off  that  port,  giving 
that  (he  was  gom J  her  a  permiffion  to  pafs.     On  returning  from  Sama" 

to  the  latter  port  •  i      i  •  t>  .        r        i  ^    j^ 

for  die  piffpofe  TOHg  With  this  cargo  to  Batsvta^  for  the  purpofe  (as 
shipatuTo^o  afferted)  of  obtaining  a  clearance  for  America^  and 
proceeding  with  her  cargo  to  New  Torkj  the  capture 
took  place.  The  fentence  of  the  Court  below  pro* 
ceeded  upon  the  illegality  of  this  defcription  of  trade 
by  neutrals  (jn). 


(fli)  In  the  Vice  Admiralty  Court  at  Bombay,  March  ad  i8o8» 
the  Hon.  Sir  Jamts  Macitnio/b  pronounced  the  faid  brig,  with  the 
goods,  &c.  therein  laden,  <<  were  rightly  and  duly  taken  and  feized; 
the  fame  being  captured  while  in  the  profecution  of  an  unlawful 
voyage  from  Samarang  (a  port  belonging  to  the  Batawaa  Repub. 
lie,  enemies  of  His  Majefty,  and  fliut  to  neutrals  in  time  ofpeaoe^ 
to  Batavia ;  and  alfo  for  canying  on  trade  between  two  ports  be- 
longing to  the  enemy,  contrary  to  His  Majefty's  inftrufiions,  and 
as  fucti,  or  otherwife,  ought  to  be  ac^oimted  and.  reputed  liable 
ind  fttbjeft  to  ^onfifcatien,  fcc." 


High  court  of  appeals. 

Kin^s  Advocate  and  the  Attorney  General  for  tbi        The 
Captor. — ^Upon  fcvcral  different  and  diftinft  grounds,       ^**''''' 
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this  property  appears  liable  to  condemnation,  any  of  May  id,  iSu • 
which  will  probably  be  fufficient,  if  eftablifhed,  to 
fupport  the  captor's  cafe.     On  the  1 2th  of  March 
1807  ^^  failed  from  New  Tork  with  a  cargo  of  pro*  * 
vifions  for  Batavhy  with  inftrudions  to  the  mafter 
and  fupercargo  to  deliver  the  cargo  to  a  Mr.  Lawy 
fupercargo  of  another  American  veffel,  belonging  to 
the  claimants,  which  it  was  fuppofed  would  previoufly 
have  arrived  at  Batavia.    This  Mr. Law  was  entruAed 
with  the  fole  management  of  the  veflel  and  cargo  by 
the  owners,  who  appear  to  have  calculated  upon  his 
wilhing  the  veflel  to  make  a  voyage  to  fome  other  port 
or  ports  in  India.     In  conformity  with  their  wiftes, 
the  veflel,  after  difcharging  part  of  her  cargo  at  Ba- 
tavia,  where  flie  arrived  in  June  following,  failed  to 
Samarangy  another  Dutch  fettlement  in  Java^  where 
the  remainder  of  her  cargo  of  proviflons  was  fold, 
and  a  cargo  of  coffee  taken  on  board,  with  which  (he 
failed  for  Bata^via.    Upon  thefe  fafts  alone,  therefore, 
this  voyage  is  clearly  within  the  mes^ning  of  His  Ma- 
jefty's  Order  in  Council,  7th  Jii«K/?ry  1807,  *^  pro- 
^*  hibiting  a  trade  from  one  port  to  another,  both 
^*  which  ports  fliall  belong  to  or  be  in  the  pofleflion  of 
*'  France  or  her  allies,  or  fliall  be  fo  far  under  their 
"  controul,  as  that  Britijh  vefleU  may  net  freely  trade 
"  thereat."    The  account  given  of  this  voyage  from 
Batavia  to  Samarangy   and  the  motives  which  are 
affigned  for  undertaking  it,  are  of  the  moft  fufpicious 
nature.    Notwithftandmg  the  veflel  had  a  fupercargo 
on  board,  flie  was  configned  to  another  at  Batavia, 
with  an  unlimited  permiflion  to  ^engage  the  veflel  in 

any 
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The        any  fcheme  he  might  confidcr  eligible.    Hitherto  tHe 
Dutcb  government  had,  with  an  extreme  jealoufy^ 


May  «4,  »8ix.  prohibited  all  intcrcourfe  with  thcfe  fettlcmcnts  by 
foreign  merchants,  except  through  the  medium  of 
Baiavia  alone^  whieh  being  the  feat  of  government, 
it  would  be  regulated  according  to  its  wifhes  and 
political  intereds.  Guar  da.  cojlas'  were  ftationed 
along  the  ifland  to  prevent  any  fuch  trade.  The 
coafting  trade  was  thereby  exclufively  confined  to  the 
veifels  of  theie  fettiements,  which,  with  the  armed 
veilels  formerly  ftationed  oiF  the  coaft,  have,  fince  the 
commencement  of  the  war,  been  all  captured  or  de- 
ftroyed.  The  difficulties  which  the  Dutch  govern^ 
ment  encountered  in  carrying  on  the  trade  between 
the  different  neighbouring  Dutch  fettiements  and 
Batavta^  rendered  it  neccflary  the  reftriftive  policy 
which  had  obtained  during  periods  of  peace  fhould  h^ 
relaxed,  and  neutrals  were  therefore  (as  in  the  prefent 
inftance)  permitted  to  be  the  carriers  of  thofe  com« 
modities,  which  it  was  otherwife  imprafticable  ta  re* 
move  to  the  general  market  for  exportation.  Upon 
this  ground,  alfo,  the  captors  are  entitled  to  a 
fenterice  of  condemnation,  as  this  veflel  a{^)ear$  to 
have  illegally  engaged  in  a  trade  which,  during  peace, 
was  prohibited  to  neutrals }  and  your  Lordflups  have 
repeatedly  decided,  that  a  neutral  itate  ihall  not  avail 
itfelf  of  any  temporary  relaxation  of  colonial  reftric- 
tions,  uniformly  enforced  during  peace,  to  facilitate  its 
commercial  communications  during  war,  or  evade  the 
rights  of  a  belligerent.  This  is  therefore  a  trade  to  a 
port  from  which,  during  peace,  an  American  would 
have  been  excluded*  Befides  which,  there  are  cir^^ 
cumltances  in  the  tranla^on  which  diredty  point  out 

that 
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that  the  government  of  Batavia  itfelf  had  an  inteteft^        tim 
|f  not  the  entire  property  in  this  fhipxnent.     By  the 


Jettersof  inftru£tion  to  the  fupercargo,  he  was  em-  Ma^TA^xU^ 
powered,  "if  he  could  obtaipi  any  advantageous,  em-: 
ployment  for  the  brig,  to  accept  it."    The  veflel  failed 
for  Saniarang  by  the  fpecial  permiffipn  of  the  go* 
vemment,  and  did  not  enter  or  clear  out  from  the. 
ports  of  Samarang  or  Batavia  in  the  ufual  manner. 
The    outward     cargo,    of   which    it    is    faid    the 
prefent    is    the    proceeds,    amounted    in    value    to 
about  9,000  dollars,  whilft  the  invoice  of  the  return 
cargo  ftates    its  value  at  28,000   dollars  and   up« 
wards.     Thefe  circumftances   taken   coUc^vely  ne^ 
ceflarily  induce  a  fufpicion  of  the  property  being  in 
part  or  altogether  that  o£  the  enemy,  efpecially  as  it 
appears  the  fame  parties  have  difpofed  of  another  of 
their  veffels  at  Saniarang.     The  probability  is,  that 
the  fale  or  transfer  of  this  veflelf  took  place  at  Batavia^ 
from  whence  fhe  proceeded  colourably  as  an  American 
to  Samarangj  and  was  returning  to  difcharge  her 
cargo  at  Batavia.     From  th^  unlifnited  confidence 
repofed  in  Mr.  Law's  difcretion,  this  might  all  have 
been  effeftcd  without  any  poffibiUty  of  obtaining  fur-* 
ther  evidence  of  the  tranfa^on«    The  order  of  the 
7th  of  January  is  ftriftly  applicable,  and  the  voyage 
jBduft  be  jmmarily  confid^ed  to  be  froni  the  port  of 
fliipment  to  the  port  of  deftinatiQ^.     Sometimes  that 
however  may  be  difmified,  but  not  without  the  mod 
unequivocal  proof  that  fijch  was  not  the  port  of  ulti- 
mate and  aftual  deftination.     In  the  cafe  of  the  Neur^ 
tr^ty^  Gardner  (w),  argued  here,  which  was  a  cafe  of  (m)  Lor4», 
a  voyage  from  a  port  in  the  Mediterranean^  touching  *      <?**•*• 
at  Alicantty  but  with  an  alledged  deftination  to  Ame^ 
rica^  it  became  a  ferious  confideration  whether^  upon 

»8  the 
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The        the  change  of  port,  the  property  would  not  be  affeftcd. 
^ ,  Reftotation,  however,  was  decreed,  it  having  been 

'  Matf  od,  iSn.  clearly  afcextained,  that  no  trade  to  the  port  of^/icante 
had  been  in  contemplation ;  but  at  the  fame  time  an 
intimation  was  given  by  the  Court,  that  a  touching 
at  fuch  a  pott  would  in  fome  cafes  affeft  the  property 
of  the  fliip. 

Dallas  and  Arnold  for  the  Claimants. — ^The  doubts 
now  entertained  with  refpeft  to  the  property,  formed 
no  part  of  this  cafe  in  the  Court  below,  nor  can  they 
here,  unlefs  the  oaths  of  the  mafter  and  fupercargo, 
proved  by  various  documents,  all  fuppoj:ted  on  oath, 
be  fet  afide  upon  mere  conje£hire.  The  order  of  7ih 
January  applies  to  a  ^*  trade  "  between  ports  both  in 
pofleflion  of  Frame  or  her  allies,  &c.  To  bring  this 
veffcl  within  the  order,  the  fa^  of  trading  muft  be 
either  eftabliflied  or  proved  to  have  been  in  contempla- 
tion.  The  capture  prevented  an  aCtual  trading,  and 
the  oral  teftimony  of  the  mafter  and  fupercargo,  to* 
gether  with  the  letter  of  inftru£tions  from  Mr.  Law 
at  Batavia  to  the  mafter,  difttn&ly  ftate  the  deftina* 
/  tion  of  the  veflel  was  ultimately  to  America^  merely 
calling  at  Batavia  on  his  return  from  Samarang(ny 

By 


(fi)  Captain  yan  Atten. 

**  Dear  Sir,  Batavia,  a8th  A^g^/f* 

*<  On  your  arrival  at  Santarang  t  prefume  you  will  find  theie 
*•  Mr.  Gerardf  fupercargo  of  your  brig,  who  you  know  left  hut 
^  on  the  1 8th  for  that  place,  having  depofited  here  fundi  whb 
**  the  company  fufficient  to  load  the  brig  with  coffee^  agrees 
"  ing  to  take  it  at  Samarangt  in  order  to  make  difpatch  in  being 
<'  ready  to  proceed  to  New  Tori,  and  fave  laying  a  long  time  at 
««  this  place «    The  company,  not  knowing  whether  there  may  be 

*•  enough 
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By  this  letter  it  appears,  Mr.  Gerard  the  fupercargo       Jhe 
had  depofited  funds  with  the  Company  for  a  cargo  of 


coffee,  and  agreed,  to  fave  time,  that  the  veffel  fhould  -Way  »d,  iSu. 
proceed  to  Samarang,  and  there  take  In  as  much  as 
could  be  o])tained,  the  deficiency,  if  any,  to  be  com* 
pleted  on  her  return  lo  Baiavia.  This  fully  accounts 
for  the  veffePs  not  regularly  clearing  out  from  Bata-^ 
via*  The  arrangements  were  all  made  with  a  view 
to  difpatch,  and  Mr.  Law*s  fuperior  information  in- 
duced his  owners  to  entrufl  him  with  the  fuperin- 
tendence  of  all  their  concerns,  the  fupercargo  of  this 
(hip  being  comparatively  unacquainted  with  the  trade 
of  thofe  places.  All  the  evidence  rebutts  the  imputed 
intention  to  trade  between  thefe  ports.-  Many  cafes 
have  come  before  this  board,  of  American  veiTels  ar- 
riving at  one  port  in  Europe^  and  finding  no  fales, 
have,  without  taking  in  any  addidonal  cargo  there, 
proceeded  to  a  fecond,  and  fuch  voyages  have  not 
been  confidered  a  trading,  or  within  the  re{hi£lions  of 
the  order.  So  many  of  this  defcription  of  cafes  have 
occurred,  that  we  have  ceafed  to  argue  the  queflion. 
When  the  former  adjudication  was  made.,  a  decifion 
had  taken  place  in  the  Vice  Admiralty  Court  of  Malta, 
that  the  mere  failing  from  one  port  to  another  in  the 
pofleflion  of  the  enemy  brought  a  velTel  within  the 


*^  enough  coffee  on  hand  at  Samarang  to  load  the  brig,  have 
<*  given  an  order,  which  you  cany  to  receive  all  on  hand,  or  a 
<*  full  load  ;  they  agree,  however,  if  there  is  not  fufiicient,  that 
#«  you  are  not  to  delay  for  it,  but  on  your  return  here  you  ihall 
^'  immediately  receive  enough  to  complete  your  load,  and  be  able 
*'  to  proceed  to  New  Tork ;  and  as  Mr.  Gerard  will  wifh  to 
**  ftop  here  to  complete  the  bufinefs  relative  to  the  fale  of  his 
**  cargo,  it  may  be  of  no  difadvanUge  fliouU  you  not  get  full 
'*  entirely  there. 

"  I  am  your's,  finccrely, 

«*  W.  LAW." 

Vol.  II.  £  meaning 
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the        meaning  of  the  brder,  which  has  fince  been  cx- 


CORA 


ploded.- 


May  Ad,  xSxz. 

By  the  Court. 
Sir  /^.  Scoti. — ^Is  not  this  veffel,  by  your  admiiEon 
going  from  Samarang  to  Bdtavia  ?    The  point  now  in 
controverfy  is,  mud  not  this  trade  be  confidered  the 
.   coafting  trade  of  thefe  fettlements. 

Ki'ng^s  Advocate. — There  was  even  a  part  of  a 
cargo^  coniifling  of  Sappan  wood,  put  on  board  at 
Batavia  prior  to  her  failing  to  Samarang. 

But  which,  it  appears,  never  was  fold  at  Sajna- 
rang ;  therefore  between  thef|p  two  ports  no  trade  was 
carried  on.  This  conftituted  part  of  her  return  cargo 
for  the  American  market,  for  which  the  refidue,  con- 
fiding of  coifee,  was  peculiarly  adapted.  In  cafes  of 
fufpicioa  the  evidence  in  the  cauft  mud  be  tried  by 
its  probability.  This  defcription  of  cargo  had  been 
particularly  recommended  by  the  owners  as  the  mod 
advantageous  for  their  market.  Upon  fuggedion  by 
the  captors  that  Samarang  was  a  clofe  port,  the  Judge 
below  had  directed  an  enquiry ;  the  captors  adduced 
evidence,  that  although  Batavia  was  open,  Samarang 
was  a  clofe  port.  But  whether  a  clofe  or  open  port 
makes  no  difference  as  to  the  applicability  of  this  order, 
which  makes  no  didindion  between  ports  clofed  or 
open  to  other  nations  in  time  of  peace.  But  the 
decifion  proceeded  upon  the  aiTumptionthat  this  was  a 
trading  toBatavia,zni\  therefore  illegal.  That  queftioA 
had  not  then  been  decided,  as  it  has  (ince  been  at  this 
(«)Voi.Lp.»7o,  Board,  in  the  cafe  of  the  Patap/co  (m)^  in  which  cafe  it 
was  held  by  yourLordihips  fuch  a  trade  was  not  ille^. 

The 
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The  prefumptionj  however,  is  not  that  a  flup  going        The 
from  one  port  to  another  (efpedally  in  thefe  feas. 


5^ 


and  upon  long  voyages)  is  going  for  purpoles  of  Mny  2d,  isn. 
trade :«— - 

Court. 

Sir  John  Nicboll.—A  do  not  recolleft  any  cafe  of  a 
veflfel^  with  goods  laden  in  an  enemy's  port,  and  go* 
ing  to  another  in  the  poffeffion  of  the  enemy,  which 
has  not  been  confidered  as  a  trading. 

S\r  William  Seoif. — ^It  certainly  is  the  prefumption  (he 
is  going  for  purpofes  of  trade,  but  this  may  be  re- 
pelled by  evidence.—— 

It  ihould  be  obferved,    that   although  this 

coffee  was  taken  on  board  at  Samarang,  k  ap«  ' 
pears  to  have  been  merely  a  part  of  the  trade  at 
Batavia.  This  very  cargo  would  have  been  laden  at 
Batavia  had  it  not  been  for  the  anxiety  of  the  mafler 
to  return  to  America.  A  fpecial  permiffion  was 
therefore  obtsuned  to  fave  time.  It  was  neceifary  to 
return  to  Batavia  to  clear  out  to  America^  which  it 
does  not  appear  ihe  could  have  done  at  Samarang. 
The  fame  conftru£lion  has  been  put  upon  the  trading 
at  Matanzas  and  the  Havannab  which  have  here  by 
your  Lordfliips  been  held  to  be  the  fame  trade. 

King's  Advocate  in  reply. — ^The  general  preTumption 
of  law  is  ftrongly  againft  the  claimant,  and  although 
the  order  mentions  trading  in  one  part  of  ityit  was  never 
ttieant  to  imply  extenfive  commercial  concerns  alone. 
Indeed  in  the  fubfequent  terms  of  the  order  there  is 
ISmethiiig  equivocal,  which  if  not  mildly  conftfued 
is  the  firft  inftance^  would  probably  have  led  to  an  in- 

E  2  terdiflion 
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The  terdi&ioD  of  all  communication  whatever  between  focft 
^^^'  ports.  It  is  a  reftriftion  in  the  nature  of  a  blockade. 
May  ad,  i8xx.  Is  there  then  to  be  found  a  cafe  of  breach  of  blockade, 
where  the  Court,  applying  a  general  order  by 
general  rules  of  prefbmption,  has  (looped  to  ac- 
commodate its  determination  to  particular  avowed 
obje&s  on  the  part  of  the  claimant  ?  This  would  be» 
indeed,  a  dangerous  pra£i:ice.  Hence  in  all  blockade 
cafes  we  find  this  Court  has  decidedly  fet  its  hcc 
againfl  pleas  founded  folely  upon  intention  as  hr  too 
liable  to  abufe.  The  didlum  of  the  Court  in  the  cafe 
of  the  Neutrality  was  mod  pofitive,  although  only  a 
didum,  which  is  not  always  to  be  confidered  landing, 
and  that  particular  cafe  was  excepted,  not  by  pro- 
bability or  prefumption  of  intention,  but  by  the  faft 
that  ibe  had  gone  in,  and  without  attempting  to  trade 
there;  proceeded  on  her  way  to  America.  A  cafe 
{o)G€o^e,Pui-  occurred  here  of  a  veffel  {o)  from  the  Sfanijh  Main, 
AT^Vth.xSo^.  with  a  cargo  of  cocqa,  bound  by  her  papers  to  a  port 
in  America^  but  aflually  captured  going  into  Curacoa. 
The  Court  confidered  it  was  not  competent  in  this 
equivocal  flate  to  admit  a  plea  of  intention  that  (he 
was  going  in  for  the  fole  purpofe  of  landing  a  paf- 
fenger,  the  matter's  brother.  Applying,  therefore, 
thefe  principles  to  the  fa&s  of  the  cafe,  there  is  enough 
to  fhew  this  communication  was  illicit.  Thefe  parties, 
it  is  alfo  to  be  obferved,  have  fold  one  ihip  to  the 
Dutch  government ;  there  is,  therefore,  even  the  lefs 
probability  of  her  actual  intention  to  return.  Another 
ground  of  condemnation  is  difclofed  in  the  admiflion- 
of  the  fupercargo,  that  in  their  trip  to  Samarang  they 
had  carried  out  fome  Dutch  gentlemen,  amongft  others 
Mr.  Cowellj  who  is  faid  by  the  mafler  to  have  had 
rank  in  the  Dta^h  navy,  and  in  fad  has  in  that  cha^ 

raiSter 
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rafter  taken  prifoners  fome  perfons  now  in  Court.     A        The 
condud  highly  illegal,andfttch  communicarion  muft  be 


coniidered  at  lead  tantamount  to  trading.— Tou  have  ^^y  a<i,i8ii. 
always  held  proof  of  this  kind  conclufive,   and  only 
capable  of  being  rebutted  by  pofitive  fefts. 

The  Court  took  time  to  deliberate. 

Judgment.  jwy»5th.i8ix 

Sir  FT.  Smu — This  was  a  cafe  of  an  American 
veflel,  which;  after  difpofing  of  her  outward  cargo  at 
Batavta^  proceeded  from  thence  to  Samarang^  another 
Dmcb  port  in  the  ifland  of  Java^  where  flie  took  in  a 
cargo  of  coffee,  with  which  (he  was  proceeding  back 
to  Batavia,  when  the  capture  took  place.  The  pre- 
fumptionis,  therefore,  that  flie  was  going  to  Batavia  for 
the  purpofe  of  difcharging  her  cargo,  which  is  not  re* 
butted  by  the  evidence  in  the  caufe.  The  trade  muft, 
therefore,  be  confidered  as  part  of  the  coafting  trade 
of  the  enemy  ;  and  the  ihip  and  cargo,  in  conformity 
with  His  Majefty's  Order  in  Council,  liable  to  con- 
fifcation. 

Sentence 
Pronounced  againft  the  appeal,  and  affirmed  the 
fentencQ  of  the  Court  below,  condemning  the  ihip  and 
cargo. 
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Jlfby  1 6th, 
i8u. 


DIANA,  Ledesma^  Mafter. 


licence  trade 
from  Cuba  to 
New  Pruvi- 
dence» 

ThevGyagenoc 
being  completed 
within  the  time 
limited  \ij  the 
licence,  owing  to 
detention  by  the 
enemy's  priva- 
teers, from  a  fuf- 
picion  of  having 
a  Britijh  lieence 
on  boaurd,  and 
the  vcflel  fubfe- 
quently  deviating 
from  the  regular 
couHe  to  obtain 
provifions.—  Ship 
and  cargo  reftor- 
ed,  notwithftand- 
uig  it  appeared 
the  date  of  the 
licence  had  been 
altered,  though 
without  the 
mailer's  know- 
ledge. 


npHIS  was  a  cafe  of  a  Britijh  fchooner  which  had 
been  captured  by  the  enemy,  and  after  condem- 
nation in  the  ifland  of  Cuba^  purchafed  for  account 
of  Britijh  merchants  refiding  in  New  Providence^  and 
laden  with  fugar»  bark,  &c,  for  account  of  the  matter 
and  another  Spamjh  fubje&. 

A  licence  was  procured  for  this  veflel  by  the  matter 
from  the  Spanijh  government  at  Cuba^  to  carry  on 
the  coafting  trade  there.  *  Another  licence  was  alio 
obtained  from  the  governor  of  the  Bahama  iflands,  to 
pafs  with  certain  articles  therein  enumerated,  from  the 
port  of  St.  J  ago  de  Cuba  to  Nqffau  in  the  ifland  of  New 
Providence^  which  was  to  be  in  force  for  60  days 
from  the  24th  day  oi  March  1807.  The  latter  be- 
ing carefully  concealed  on  board  by  the  former  matter 
Pedro  Efcoval  in  a  feroon  of  bark.  ITie  veflel  cleared 
out  from  5/.  J(^o  about  the  latter  end  of  M/iy  for 
Nuevitasy  and  two  days  after  was  captured  by  a  French 
privateer,  and  carried  back  to  St.Jago  under  fuf- 
picion  of  having  a  Britijh  licence  on  board  j  the  cap- 
tors being  unable  to  fubftantiate  this  fa£t,  the  veflel 
was  liberated,and  a  certificate  of  thefame  granted  to  the 
matter.  After  being  detained  for  two  months,  the  veflel 
again  failed  actually  for Nojffauydnd  experiencing  much 
calm  weather  put  into  Baracoa^  and  afterwards  into 
Holguin^  to  obtain  provifions,  but  without  trading  at 
either  places.  On  her  arrival  in  port  flie  was,  with 
her  cargo,  feized  and  condemned  as  a  droit  of  admi- 
ralty. 
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>^ty,  by  the  Judge  of  the  Vice  Admiralty  Court  of        xJie 
New  Providence  J  who  pronounced  her  not  to   have  ^^|^- 
been  protefted  by  the  terms  of  the  licence^  the  date     ^ay  itxh 
of  which^  it  appeared  on  minute  examuiation,  had  been       -  ^  '^' 
altered  from  March  to  May^  with  an  allowance,  how* 
ever,  of  the  claimant's  expences  j  from  which  fentence 
an  appeal  yras  now  profecuted  on  the  part  of  the 
claimants 


The  King^s  Advocate  for  the  Right  of  His  Majejiy 
— contended  that  the  licence  having  been  granted  for 
a  limited  period,  which  had  expired  previous  to  the 
veffel*s  departure  from  Cuba^  the  defign  of  th^iroyage 
fhould  have  been  altogether  abandoned,  or  at  leaft 
deferred  until  another  had  been  procured  of  a  later 
date,  the  veffel  having  ceared  to  be  within  the  jjro- 
teftion  of  the  terms  of  the  licence.  The  reafons 
affigned  in  the  cafe  for  condemnation  were, 

I  ft,  "  Becaufe  tfie  purchafe  of  the  veffel  in  the 
enemy's  country  by  Britifh  fubjefts  was  illegal  :'* 

'  2dly,  "  Becaufe  fraud  appears  to  have  been  iffed 
in  the  alteration  of'  the  licence,  and  it  is  not  appli- 
cable  to  the  tranfadion  in  queftion." 

Jenner  for  the  Claimant — admitted  the  date  of  the 
licence  had  been  altered,  but  totally  without  the 
knowledge,  privity,  or  confent  of  the  prefent  mafter ; 
the  licence  remaining  concealed  until  his  arrival  in 
port,  when  it  was  given  up  to  the  foreign  fearcher  who 
firft  difcovered  the  alteration  which  had  been  made. 
The  claimant's  atleftation  fatisfaflorily  proved  thefc 
fa£bs.  The  deviation  to  Baracoa  and  Ho/guin  was 
within  the  intent  of  the  licence,  which  provided  that 

£  4  the 
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The  the  veflel  fliould  not  deviate  from  the  regular  courfe 
^^^^^'  between  the  ports  mentioned  therdn, without  fufScieni 
May  i6th,  caufe  being  ailigned  by  the  mafter  for  fuch  a  deviation* 
The  failure  of  provifions  on  board  this  veffcl  was  a 
fufEcient  and  fatisfa&ory  reafon  alone  for  fuch  a  de- 
viation. For  the  following  reafons  annexed  to  the 
claimant's  cafe,  he^  therefore,  fubmitted  the  veflel  and 
cargo  fhould'  be  reilored. 

ift/^Becaufe  the  faid  veflel  had  arrived  in  the  harbour 
of  New  Providence^  under  the  proteftion  of  a  licence 
granted  by  the  governor  of  the  Bahama  iflands,  and 
delives^  her  cargo,  and  duly  completed  her  voyage 
previous  to  the  feizure  thereof."        v 

2dly,  ^'Becaufe  the  tranfadion  in  queftion  was  duly 
conduced  according  to  the  tenor  and  eflFe&  of  the 
licence  granted  in  that  behalf,  and  no  fraud  whatever 
is  imputable  to  the  parties  engaged  in  it,*' 

Sentence 

Pronounced  for  the  'Appeal,  reverfed  the  fentence 
appealed  from,  pronounced  the  faid  (hip  and  cargo  to 
be  protefted  by  the  terms  of  the  licence  on  board  ; 
and  decreed  the  famd  to  be  reftored  to  the  claimants, 
for  the  ufe  of  the  owners  and  proprietors  thereof. 
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ELIZABETH,  Soestadt,  Matter.  ^fg/^' 

'T'HIS  was  an  application  to  refcind  a  decree,  pro-  Deowoftfait 
nounced  in  March  18 10,  whereby  their  Lord-  Notiti^SJSi 
Ihips  condemned  part  of  this  cargo,  claimed  on  behalf  5t^^  ** 
of  certain  Auftrian  merchants  formerly  refiding  at  J^?"?*^  *• 
Triefie^  to  the  Crown.  rusgeitionaf  ch« 

neutral  chanc- 
ter  of  a  houTe 

Lu/himtion  for  the  Claimant— United  that  the  fen-  ■«««»§  an  in- 

tereft  in  pfopeitv 

tence  of  condenmation,  formerly  paiTed  by  the  Court,  fonneriv  con- 
had  been  acquiefced  in  on  an  underftanding  that  on  fuffidancyfa!d» 
fuggefting  fatisfaftory  proof  of  the  national  charader  P^-^^ed. 
of  MeiTrs.  Riaul  and  Smidt  the  claimants  of  this  pro- 
perty,  who  had  been  formerly  merchants  refiding  at 
Trie/kf  this  decree  fhould  be  refcinded.  This  he 
ftated  had  been  acceded  to  by  His  Majetty's  Advocate, 
counfel  for  the  captors ;  and  it  was  then  fettled,  that 
;an  application  to  the  Court  under  fuch  circumttances 
i))ould  meet  with  no  oppofition  on  the  part  of  the 
cap(or.  The  proof  he  had  to  oflFer  confifted  of  afE* 
davits  of  the  moft  fadsfadory  nature,  and  moft  con- 
clufive  as  well  with  refped  to  the  fa&s  attefted,  as  to 
the  unexceptionable  nature  of  the  teftimony  adduced 
to  prove  thefe  fa£ts.  The  witnefles  were  perfons  of 
the  higheft  rank  and  confideration  under  the  Auftrian 
government.  It  appeared,  by  the  treaty  of  Vienna,  a 
provifion  had  been  made  in  favour  of  fuch  perfons  as 
fhould  be  difpofed  to  retire  from  the  ceded  countries  or 
citie8,and  an  indulgence  of  fome  yearshad  been  granted  * 
to  parties  to  remove  from  fuch  places,  and  amongft 
others  from  Triefte^  without  prejudice  to  their  national 
chara^er.    In  the  cafe  of  landholders  the  time  was 

extended 
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The         extended  to  fix  years.    In  compliance  with  the  terms 
LizABiTH.    of  jjjig  treaty,  the  claimants  Mtffrs.  Rioull  and  Smidi^ 
Mayi6th,     had  prepared  to  remove  their  property  from  Trie/ley 
upon  its  furrender  to  .His  Majefty's  enemies,  and 
adually  had  removed  to  Vienna.     An  affidavit  fwom 
and  figned  by  Prince  Starbemberg  ftated,  that  Meflirs. 
Rioul  and  Smidi  had  removed  the  wreck  of  their  for- 
tunes  from  Trie/ie,  where  formerly  they  had  carried 
on  an  extenfive  trade,  in  order  to  found  a  new  houfe 
of  trade  at  Vienna  \  at  which  place  they  were  now 
eftablifhed.— That  they  were  perfons  worthy  of  credit, 
'  and  had  condu&ed  themfelves  as  loyal  and  faithful  fub- 

jefts  of  the  Hereditary  States  oiAuJlria.  Another 
*  affidavit  made  by  the  late  Auftrian  governor  of  Triejky 
ftated^that  they  were  the  principal  accredited  perfons  by 
the  Aujirian  government  at  Vienna^  in  all  commercial 
concerns  where  their  houfe  of  trade*  was  now  efta- 
blifhed. This  he  fubmitted  was  in  itfelf  fufficient  and 
fatisfaftory  proof  of  the  national  character  of  thefe 
perfons,  although  no  affidavits  were  fumiflied  by  the 
parties  themfelves. 

This  application  to  refcind  the  decree  of  the  Court, 
in  order  to  permit  a  party  to  eftablifh  its  claim,  was 
not  without  precedent ;  the  cafe  of  the  Geheimiratb^ 
Shack  Ratblow  (m)  was  precifely  in  point. 

By 


(m)  A  cafe,  m  which  the  Court  of  Appeals  had  pronounced 
Lorii,  1798.        ^    f  *      «.      .  ,  AT  #. 

a  fentencc  of  reftitution  upon    the  cargo.     After  a  reference 

of   account  fales   to   the  Regiftrar   and  Merchants  to  report 

thereon,   it  was   rq>refented  to   the  Court,    that  the  further 

*  INTOofs  upon  which  the  Court  had  ordered  reftitution,  were  im^ 

peached  on  account  of  the  water  mark,  whicli,  if  it  had  heen 

known,  would  have  operated  againft  the  claimant,  and  led  to  the 

condemnation  of  the  property  ;  it  was  argued  that  this  Court 

would,   upon   principles  of  equity,  and  fen  the  pUrpo&t   of 

doing 
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Bt  THS  GoU&T.  Tkft 

SirJoBn  Nicboll.-^ As  far  as  I  rccoUea  that  cafe  ^"'^"": 
it  rather  proved  the  rule  that  this  Court  doca  -flftyWi, 
not  refcind  its  decrees.  The  motion  to  refcind  was 
made  upon  a  reference  to  the  Rqgiftrar  and  mer* 
chants  ;  but  was  refufed,  as  it  was  fidd  it  was  not  the 
practice  of  this  Court  to  refcind  its  decrees,  and  open 
the  matter  anew,  whatever  other  redrcfs  the  parties 
might  obtain  by  an  application  to  the  Court,  fliould  it 
be  proved  they  were  materially  aggrieved. 

The  King^s  Advocate — denied  he  had  ever  been  a 
party  to  any  engagement,  to  which  had  he  acceded, 
he  fhould  now  confider  himfelf  extremely  deficient  in 
his  duty  to  his  client.  Any  Court  would  be  particularly 
cautious  how  it  refcinded  its  decrees,  but  particularly 
the  Court  of  Appeal,  whofe  judgment  was  final,  and 
of  fuch  high  authority.  But,  in  the  prefent  inftance, 
the  proofs  themfelves  were  objedionable;  nothing  like 
proof  had  been  offered  to  the  Court ;  no  affidavits  of  the 
parties  themfdves  were  introduced,  and  it  was  pofEble, 
that  although  the  claimants  might  be  accredited  perfons 
with  the  Aujirian  government  at  Vienna^  they  might 
yet  have  an  eflablifhment  of  Ibme  commercial  kind,  or 
even  a  houfe  of  trade  at  Triefte  alfo.    The  property 


doing  fubftantial  jufticc  between  the  parties,  refcind  the  decree  of 
reftitution,  in  order  to  let  in  proof  of  fraud  having  been  reforted 
to  in  preparing  thefe  further  proofs.  But  the  Court  refufed,  and 
iaidt  their,  decree  being  final,  it  would  be  contraiy  to  their  prac- 
tice to  refcind  their  decree,  and  open  the  fubjeft  anew ;  nor 
where  even  it  appeared  a  fraud  had  been  pradifed,  they  could 
not  go  out  of  the  order  of  their  practice  ;  the  parties,  however 
might  apply  to  the  Court  in  another  ihape,  if  they  could  fatisfac- 
torily  prove  they  were  aggrieved. 

.  alfo 
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Tht 
Eluabitb. 


itfoy  i6tb» 
zSiz. 


alfo  had  been  condemned  above  fourteen  months  ago ; 
a  period  of  time  much  too  long  for  thefe  merchants  now 
to  expe&  their  application  could  poflibly  be  attended 
with  any  fuccefs.  Some  bounds  fliould  be  put^  be- 
yond which  a  Court  would  not  permit  fuch  application, 
even  had  it  not»  as  in  the  prefent  inftance,  pronounced 
upon  the  general  principle  that  it  was  not  its  pradtice 
to  refcind  its  decrees. — Courts  of  law  had  fettled,  that 
after  the  expiration  of  two  terms  they  virould  not 
confent  to  refcind  their  decrees. 
Application  refufed*. 


*  It  appears  from  the  Regifliy  of  this  Court  that  their 
Lord(hip8«  in  the  cafe  of  the  Harmony  Paofh  Dee.  gxh^  18079  con- 
fented  to  refcind  a  former  decree,  and  finally  condemned  the  pro- 
perty ;  hut  of  the  fpecial  grounds  upon  which  this  applicatiom  was 
made^  the  editor  has  heen  unable  to  obtain  any  falis^ctory  infor* 
matioD, 


zSzx. 


MANCHESTER,  Reynolds,  Mailer. 


BrMchof  Che  "RT  a  fcntence  of  the  High  Court  of  Adnuralty,  this 
Sto^Coo-  American  fhip,  and  part  of  a  cargo  of  wine,  had 

^^^^^  been  condemned  as  lawful  prize  to  the  captor  for  a 
the  oigo.  laden  brcach  of  the  blockade  of  Cadiz  ;  of  the  remainder 
5die*inl!fter'^  of  the  cargo,  part  confifting  of  wine,  was  ordered  to 
^e?  th^t^*'  be  reftored  to  the  American  claimant,  another  part, 
rf^JjS^*'  confifting  of  fait,  was  ordered  to  be  reftored  to  the 
from  the  cwmer   owuer  of  the  fliip.   From  this  decree  appeals  had  been 

of  the  (hip,  which  _  _.  --  •!*.« 

ftatedthevefTei  profccutcd  on  the  part  of  the  captor  with  refpea  to 
^  ^%^!^  the  goods  reftored ;  and  on  the  part  of  the  claimants 
w^emdier-.)  ^^  xfA^Qi  to  thc  fliip,  and  that  part  of  the  cai^ 
Wine  hden  for   condemned. 

account  of  an- 
other jtmerican  meichant  by  an  afent  refiding  in  Ceits,  who  apMired  to  ad  in  thbinftance  onder 
the  authority  of  a  general  onler  to  make  fuch  returns  as  hefiiooid  confider  eligible  for  goods  tnml^ 
milted  to  him  fhm  this  ^mmcan  mercham>  in  their  gcncnd  eouilc  ^ 


HIGH  COURT  OF  APPEALS.  ^^ 

It  appeared  by  the  preparatory  examinations  and  The 
documents  found  on  board,  that  this  veffel,  with  a  ^^'^"'"*^' 
c^oof  flour  and  flaves,  failed  from  Pbiladelpbia  yifay^rth. 
originally  for  the  port  of  Lijboni  but  that  on  arriving  ^'"• 
off  the  coafl:  of  Portugal  (he  was  warned,  on  the  23d 
December  1807,  not  to  enter  any  of  the  Par/j(ftt^ 
ports,  being  then  in  a  ftate  of  blockade^  and  there- 
fore failed  for  the  port  of  Cadiz,  where  (he  arrived 
on  the  28  th  December*  By  the  letter  of  inftrudions, 
the  owner,  Mr.  James  of  Pbiladelpbia,  dire&ed  the 
mafter  as  follows ;  *'  proceed  with  all  polfible  dif- 
*'  patch  for  Lijbon,  placing  the  budnefs  in  the  hands 
"  of  my  friends  Gouldy  Breibers,  and  Co.,  then  giv- 
"  ing  them  diredlions  to  remit  the  nett  proceeds  to 
"  RathbonCy  Hugbes^  and  Duncan,  Liverpool,  as  tbe 
"  cargo  is  conjigned  to  iby  order/,  per  invoice  and  bill 
*'  of  lading  inclofed/'  The  letter  required  him  to 
expedite  the  difcharge  of  the  veffel,  and  proceed  to 
Liverpool,  advertiling  for  freight. — If  goods  (hould 
not*  offer,  he  was  enjoined  to  fill  the  lower  hold  with 
fait.  Should  the  port  of  Lijbon  be  blockaded,  he  was 
direfted  to  make  Cadiz,  Ayamonte,  or  Algefiras  ; 
the  letter  concluded  with  Rating,  "  I  have  no  doubt 
**  but  thy  coromiffion  on  the  cargo  will  amount  to 
*'  as  much  as  the  primage  would  be  to  Liverpool,  if 
^'  not  I  fhall  make  it  up  to  thee.'*  It  alfo  appeared, 
the  mafter,  while  at  Cadiz,  had  learned  from  feveral 
American  captains,  that  the  port  was  blockaded  by 
the  Englijb ;  and,  notwithftanding  fuch  information, 
took  on  board  a  quantity  of  fait  according  to  his  in- 
ftrudions,  and  the  remainder  of  a  returned  cargo  on 
freight,  partly  confiding  of  wine,  laden  by  R.  fV. 
Meade  of  Cadiz^  for  account  and  to  the  confignment 

of 
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The        of  Mr.  Ketlandof  Philadelphia^  and  others ;  and  partly 
^  of  fruit  (hipped  by  Mr.  Cooke  znAmeriean^  thqj  at  Cadi%y 

May  27th,  for  his  own  account.  By  a  letter  of  advic<i  from  R .  W. 
Meade  to  Mr.  Ketland^  it  appeared  the  former  had 
been  for  fonie  time  in  the  habit  of  difpofing  of  con- 
fignmentd  for  Mr.  Ketlandy  for  which  he  had  made 
him  returns  either  in  cafli^  bills,  or  as  in  the  prefent 
inftance,  by  confignments  of  goods.  With  this  cargo, 
fo  circumflanced,  the  mafter  cleared  out  dired:  for 
Philadelphia  on  the  15th  o{  February  1S08,  and  on 
the  19th  the  veflel  was  captured. 


Harrifon  and  Lujhington  for  the  Captors — argued, 
that  the  port  of  Cadiz,  having  been  notified  by  His 
Majefty's  Order  in  Council  of  the  8th  January  1 808, 
to  be  in  a  (late  of  blockade,  the  knowledge  thereof 
being  aftually  brought  home  to  the  mafter,  both  the 
fliip  and  cargo  were  liable  to  confifcation.  With  refpeft 
to  that  part  of  the  cargo  ihipped  by  Mr.  Cooke^  there 
cquld  not  be  a  doubt  entertained  as  to  the  propriety 
of  the  fentence  of  condemnation  pafled  upon  it  in 
the  G)urt  below,  as  Mr.  Cooke y  being  in  Cadiz  himfelf  ^ 
muft  have  known  the  adual  ftate  of  things ;  and 
therefore  muft  have  contemplated  a  breach  of  the 
blockade.  The  confignment  to  Mr.  Ketlandj  it  ap. 
peared,  had  been  made  to  him  without  any  particular 
order  to  that  effeft,  and  confequently  (hould  be 
vifited  with  the  penal  confequences  of  the  fliipper's 
mifcondutt,  in  putting  thele  wines  on  board  with 
knowledge  of  the  exifting  blockade.  That  part  of 
the  cargo  confifting  of  fait  having  been  laden  by  the 
mafter,  who  by  the  letter  of  inftrudKons,  appeared  to 
be  fumilhed  with  complete  authority  and  controul 
10*  over 


HIGH  COURT  OF  APPEALS.  63 

over  the  veflel  and  cargo^  it  was  argued  muft  follow        iv 

the  fate  of  the  veffel,  although  in  the  Court  below  a  _: „ 

favourable  diftindion  had  been  made  with  refped  to    ^<v^97«b^ 
this  fhipment,  and  reftitution  decreed.  '»"• 

Tbt  King*s  Advocate  and  Dallas  for  the  Ciaimanis^^ 
contended,  that  the  condud  of  the  owner  of  the  veifel 
was  perf edly  free  from  any  imputation  of  intention 
to  break  the  blockade ;  he  had  even  provided  againfl 
the  probable  exiftence  of  a  blockade,  with  refpefi 
to  both  Lijbon  and  Cadiz,  as  appeared  by  the  letter  of 
inftru£lions.  The  condu&  of  the  mafter,  however^ 
might  perhaps  be  impeached,  were  the  fa£t  of  the 
blockade  really  brought  home  to  him,  which  appeared 
extremely  doubtful,  as  the  veflel  failed  the  15th  Feb. 
and  the  order  for  the  blockade  did  not  iflue  until  the 
8th  of  January  preceding.  He  had  admitted  he  had 
heard  a  report  of  that  nature,  but  denied  ever  having 
received  any  official  communication  of  the  blockade. 
But  it  appeared  that  the  owner  had  not  left  the  con- 
troul  of  the  veffel  or  her  cargo  with  the  mafter ;  the 
letter  of  inftruftion  provided,  that  whatever  port  he 
fhould  enter,  the  bufmefs  of  fhip  and  cargo  (hould 
be  placed  in  the  hands  of  fome  of  the  owner^s  mer- 
cantile friend^.  At  Lijbcn  with  Geuld^  Brothers^  and 
Co.  or  Dohman  and  Co.,  if  the  former  fhould  have 
retired  from  bufmefs  there,  in  confequence  of  the 
irruption  of  the  French  into  Portugal.  At  Cadiz  the 
concerns  of  the  veffel  were  to  be  placed  in  the  hands 
of  Mr.  Meade  and  Mr.  Robinetie,  fupercargo  of  the 
American  veffel  there.  If,  finally,  he  were  compelled 
to  enter  Ayamonie  or  Algejirat^  he  had  directions  to 
enqmre  of  Mr.  Meade^  in  whofe  hands  the  bufinefs 
fhould  be  placed.    He  was  therefore,  not  the  perfon 

refponfible 
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The  refponfible  for  the  condudi:  of  the  (hip.  The  fhip,  axid 
__._^  his  part  of  the  cargo,  therefore,  could  not  be  ccm- 
Mty  a7th,  fidered  liable  to  condemnation  upon  the  grounds  al- 
ledged.  The  (ame  uncertainty  with  refpeA  to  the 
eziftence  of  a  blockade,  might  appear  to  the  Court 
a  fufficient  apology  for  Mr.  Cooke  in  {hipping  the 
Wines  laden  on  his  own  account,  and  which  had  been 
condemned  in  the  High  Court  of  Admiralty.  The 
goods  configned  to  Mr.  Ketland  appeared  to  have 
been  merely  returns  for  former  confignments  made 
by  Mr.  Ketland^  for  his  own  account,  to  Mr.  Meade y 
who  appeared  clothed  with  the  charader  of  a  very 
confidential  agent  for  his  employer^  the  time  or  mode 
of  remittance  being  in  a  good  degree  left  to  his  difcre* 
'  tion  and  pleafure ;  there  therefore  exifted  no  neceflity 
for  a  particular  order  refpeding  .  thefe  goods,  the 
documents  refpecHng  which  were  characterized  with 
peculiar  feirhefs  and  integrity. 


Judgment. 
Sir  W.G9.ANT. — Upon  the  evidence  before  us  this 
mull  be  pronounced  a  clear  cafe  of  breach  of  blockade 
inwards,  under  the  order  which  ifTued  refpe&ing  the 
importation  of  provifion  to  this  port.  The  vejSel  ap- 
pears alfo  to  have  broken  a  blockade  formally  notified 
by  egrefs.  On  the  order  of  the  nth  November  1 807, 
the  property  would  have  been  liable  to  condemnadon. 
By  the  letter  of  mftru£Hons  the  mailer's  authority  over 
'the  condud  of  this  veflel,  and  any  cargo  he  might 
take  in  for  account  of  the  owner,  is  clearly  recog- 
nized and  eftabliflied.  He  might,  therefore,  have 
prevented  the  fliipment  of  the  cargo  of  fait,  which  he 
appears  to  have  put  on  board  with  diftind  knowledge 

of 


tSu. 
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of[heexiftenceof  the  blockade  The  fait  muft,thcreforc>         t^txB. 

be  condemned.  With  rcfpecl  to  the  fhipment  made  by  . 

Mr.  Meade,  the  letters  on  board  and  bills  of  lading  (hew     Ma^  •?*. 

that  he  had  been  long  in  the  habit  of  nuiking  retlirns 

to,  and  receiving  confignments  frotii  Mr.  Ketland^  and 

had  a  fort  of  general  order  to  zQ.  for  him  with  re- 

fpeft  to  this  and  other  property,  as  he  (hould  confider 

moft  advantageous  in  the  ftate  of  the  markets.     There 

is  no  neceffity  to  produce  a  particular  order  for  the 

flupment  of  thefe  goods,  which  mud,  therefore,  be 

reftored.    The  judgment  niuft  (land  exaflly  as  it 

was  in  the  Court  below  in  all  cafeS)  except  in  that 

part  of  it  which  refers  to  the  Ihipment  of  fait,  which 

is  clearly  fubjed  to  condemnation* 

Sentence. 

Affirmed  the  decree  of  the  Court  below,  fo  far  as 
related  to  the  condemnation  of  the  ihip,  and  the 
reilitution  of  the  wine  ihipped  for  account  of  Mr* 
.Ketlandi  reverfed  that  part  of  the  fentence  which 
reftored  the  fait  ihipped  for  the  account  of  the  owner 
of  the  veflel,  and  condemned  the  (ame  as  lawful 
prize  to  the  captor. 

That  part  of  the  fentence  of  .the  Court  below  re- 
fpefting  the  wines  (hipped  by  Mr.  Cooke,  was  alfp 
affirmed^  and  the  property  condemned. 


VoL.n. 
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July  6t»,i8ir.  VROW  CORNELIA,  Dykstra,  Mafter. 

SdllTtnVS  A  ^^^^  ^^  *  ^^^^^  ^^P  chartered  ro  import  from 
fbrtheimportt-  BourdtcuK  to  HulL  undcr   licence,   a  cargo  of 

turn  of  a  CKi^go  of  -  . 

brandy  from  tht  brandy  for  account  of  feveral  Briiijh  merchants,  prin- 
to  HuUy  upon  ft  cipally  refiding  in  Torkjhire*  In  the  profecution  of 
Srahrflme  had  ^^r  voyagc  to  Plymouth,  for  the  purpofe  of  obtaining 
^J'JIJ^^^*  convoy  up  the  channel,  flic  was  captured,  and  pro- 
^*^"'Sii  ^^^^^  againft  in  the  High  Court  of  Admiralty,  for 
wag  then  ijingftt  nou-compliance  with  the  terms  of  the  licence.  The 
jwtiet  fitatM'm  Judge  decreed  the  reftoration  of  the  ihip,  with  freight 
2ffl^  tfTOt  **  and  expences  to  be  a  charge  on  the  cargo;  and  on 
^rtAfa  ^'  f^^^h^r  proof  decreed  the  cargo  alfo  to  be  reftored  on 
from  ckwrenu.  payment  of  the  captor's  expences.  An  appeal  was  pro- 
faidbrandjrtobe  fecuted  by  the  captor,  and  an  adhefion  thereto  on  the 
toSoJ^w,  part  of  the  proprietors  of  the  cargo,  in  refped  to  the 
t^^XmA  captor's  expences. 

•  Dailcfrihipy 
and  ft  copy  of  tht 

farto^pmec-  Leacb  for  the  Claimants^, — It  appears  the  prefent 
STb^^T-**  fcipment  had  been  one  of  feveral  of  a  fimilar  na- 
«d,ftatinctht  ture,  in  general  originating  with  the  houfe  of 
«s  at  Ckttrenie.  Coi'lafs  and  Co.  of  //{///,  confidcrable  importers  of 
rf^/^JJ^  brandy.  Meffrs.  Ctfrlafs  and  Co.,  previous  to  import- 
^jn^h^r  "^g  *  cargo,  ufually  applied  to  other  merchants  to 
▼tffei from  c*a-  afccrtain  what  propdrtion  each  houfe  would  take  of 
tht  oripnai  the  mtended  cargo  ;  but  being  by  far  the  moft  exten- 
r^^iHuuJ^  five  dealers  in  the  connexion,  their  order  generally 
2^lJ^S^  doubled  the  quantity  of  thofe  of  the  other  houfes  to- 
^'^tau  gcther.  Meffrs.  Corkfs  and  Co.  tranfmitted  a  copy 
^^  Ai^^  of  the  orders  fo  received  to  the  boufe  of  Ranfotty  De- 
«afi9  r<ft«rtd*  lamaiTty 
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ki'fnaijfy  and  Co.  of  Cognac^  with  orders  to  fill  up  for         Th* 
their  own  account  as  many  hogfheads  as  would  com-     Cornelia) 
plete  a  cargo.     For  the  amount  of  which  Ranfon  and  ^ 

Co.  had  authority  to  draw  on  Siuremburg  znd  Co.^        igu.  * 
bankers,  and  correfpondents  of  Corlafs  and  Co.,  at 
Rotterdam.      The  purqhafe  was   completed.       The 
Bremen  (hip  Goede  Verwagting  was  engaged  to  proceed 
with  a  licence,  obtained  by  Mr.  John  Ilodgfon  of  LoU'- 
doriy  to  Charentej  to  take  on  board  the  laid  brandy, 
in  confequence  of    the   various   decrees  of  France^ 
afFefting  neutral  commerce,  this  veflel  was  confidered 
ineligible,  and  the  American  fhip  Sallyj   chartered^ 
which  on  arriving  off  the  French  coaft  was  warned  oflf 
by  a  Britijh  cruifer,  in  confequence  of  not  having  the 
licence   on   board,   which    had   been  forwarded  to 
Cbarente  by  Mr.  Hodgfon^  By  thefe  delays  the  licence 
expired,  and  another  was  obtained  for  the  importation 
of  thefe  brandies,  to  continue  in  force  for  fix  months- 
from  the  2A  January   1809.     Confiderable  difficulty 
arofe  in  procuring  a  veffel  at  Charente  for  this  pur- 
pofe,  arifing  from  decrees  and  embargoes  of  the  French 
Government ;    and  alfo  on   account  of  the   neutral 
Vcflels  in  thatporfchaving  been  put  under  fequeftration. 
Neither  could  any  ncutralveffel  be  induced  to  proceed 
from  any  of  the  neigdibouringir^/*:rA  ports  to  Charente 
for  this  purpofe,  through  apprehenfion  of  capture  by 
Britijh  cruifcrs,  or  of  being  put  und^r  fequeftration 
on  their  arrival.     Thefe  circumftances  induced  Ran- 
fon  and  Co.  to  forward  over  land,  at  a  very  heavy  ex- 
pence,  300  puncheons  (part  of  589  which  had  been 
purchafcd   to.  complete   a  cargo j  from  the  port  of 
Charente  to  Bourdeaufc,  where  the  fame  was  (hipped 
on  board  the  Vrow  Cornelia.     The  original  licence  not 
having  then  arrived,  Ran/on  aiid  Cq.  indorfed  an  au- 

F  a  thentic    ' 
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Thm        thendc  copy  thereof,  received  from  Mr,  Hodgfon  for 
Cornelia,    the  protedion  of  this  vefTd  from  Bourdeaux  to  Hull^ 


— ~—  and  afterwards  chartered  the  Dutch  fhip  Johannes  Van 
x8ix. '  Letten  to  carry  the  remaining  189  bogfheads,  which 
fubfequently  failed  with  the  original  licence  onboard, 
which  was  endorfed  by  them  for  her  proteftion^  and  the 
following  certificate  written  thereon;  ^^T\\tVrow  C$rn€^ 
•^  lia  oiAppengadamyJ.  T.  Dyliftra,  mafter,put  to  fea  on 
^  the  3d  inftant,  with  a  copy  of  this  licence,  the  origi- 
^  nal  not  then  bdng  come  to  hand,  loaded  for  Hull^ 
^  with  300  puncheons  of  brandy,  four  hogfheads  of 
^  red  wine^  x6o  bales  of  cork-wood,  and  42  cafes 
,^  of  prunes  ;  thefe  two  veffels  have  been  fent,  as  no 
^  one  veflel  could  be  procured  fufEciently  large  to 
•^  carry  the  whole  of  the  brandies  purchafed  for  the 
^  Torkjhirt  houfes,and  for  theprote£kion  of  which  this 
<«  licence  has  been  granted,  figned  Ranfon^  Delamain^ 
^  and  Co.  Charente^  18th  June  1809."  This  ftarc- 
ment  upon  oath,  by  Mr.  Carlqfs^  is  corrdborated  by 
that  of  Mr.  Delamain  and  his  confidential  clerks,  all 
averring  the  propeny  to  be  in  the  before-mentioned 
Briiijb  fubjeds,  refiding  in  the  north  of  England. 
Other  af&davits  have  been  fumi(hed*  to  prove  that  the 
feveral  deponents  had  ordered  their  rcfpedlive  propor- 
tions of  brandy,  making  in  the  whole  274  puncheons, 
on  their  feveral  accounts  ;  and  proving  that  Ran/on 
and  Co.  drew  upon  each  houfe  for  their  refpe&ive 
ftarcs,  which  drafts  were  duly  honoured  when  due. 
The  proofs  of  property  being  fo  fatisfeaory,  the  claim- 
ants hope  it  will  appear  fit  to  the  Court  to  aiErm  the 
fcntence  of  the  Court  below  generally,  with  cofts ;  to 
pronounce  for  the  adhefion,  and  reverfe  fo  much  of  the 
fentence  appealed  boxxx  as  decreed  the  captor  s  ex- 
pences  to  be  paid» 

Reason 
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Reason  for  rcftitutioli,  ^^ 

Becaufe  the  faid  (hip  and  goods  were  prote£lcd     Cormelia. 
by  the  licence  obtained ;  the  parties  being  prevented 
from  conforming  more  ftriftly  to  the  terms  of  the        ijix.  ' 
licence,    by    circumftances  which  they    could  not 
controuK 

Court. 
Sir  Jphn  NicbolI.^^At  the  time  of  granting  this 
licence  would  not  this  cargo  have  been  within  the 
prote£tion  of  the  order  of  36th  Nov.  1807.     Does  it 
appear  that  order  was  then  revoked  ? 

Arnold. — ^It  does  not  appear  it  was  revoked. 

Swaby — contended  the  rule  of  the  Court  had  been 
to  conftrue  licences  largely  and  beneficially,  for  the 
interefl  of  the  parties  ading  under  them,  efpecially 
when  no  deceit  had  been  pra£lifed;  and  that  the 
prefent  claimants  were  therefore  peculiarly  entitled  to 
the  molt  beneficial  and  indulgent  confl:ru£tion  under 
the  particular  circumftances  of  this  cafe. 

She  King^s  Advocate  for  the  Captors  and  Appellants. 
—The  prefent  cafe  was  formerly  argued  merely  as  a 
cafe  of  a  vefiel  failing  with  a  copy  of  a  licence  on  board, 
defignating  the  port  of  fhipment  differently  from  the 
port  whence  flie  adually  failed.  This  is  not  now  the 
only  point  which  it  will  be  necefiary  for  the  Court 
to  determine.  The  evidence  in  the  caufe  furniihes 
other  grounds  of  impeachment.  It  niufl  be  always  a 
material  confideration  with  Government,  in  granting 
h'cences,  that  the  place  pointed  out  in  the  licence  for 
Aipment  fhould  be  ftridly  adhered  to.  There  may 
be  obvious  reafons  for  permitting  a  ihipment  at  one 

F  3  port 
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The  port  at  ever  fo  fmall  a  diftance  from  another  prohibitec^ 
Cornelia,     port  of  the  enemy.   Cafea  have  occurred,  vi^here  veffels 

^ having  licences  to  proceed  tp  ports  this  fide  of  A/orr 

j8u. '  iaix,  hav^  been  puniflied  for  tranfgreffing  the  pcrmif- 
fion,  and  going  beyond  that  port.     Such  was  the  cafe 

•  Lordi.  of  the  ftiip  •  Hercules,   limited  to  ports  on  this   fid^ 

Morlaix  or  CBcrbitrgy  which  was  condemned  for  going 
beyond  thefe  ports.  If  the  parties  cannot  do  the 
fpecific  thing  which  is  prefcribed  by  the  terms  of  that 
inftrument,  which  can  alone  render  fuch  a  communi- 
cation  with  the  enemy's  country  legal,  they  sre  not  at 
liberty  to  do  the  very  next  thing  to  it,  but  fliould 
apply  to  Government  to  enlarge  the  permiffion.  The 
operations  of  our  marine  at  the  mouth  of  the  river  of 
Cbarente  at  that  time  might  be  intended  to  do  away 
all  fuch  grants  of  licences  to  that  port ;  and,  indeed, 
It  is  natural  to  fuppofe,it  would  be  under  thefe  circum, 
fiances  an  objeft  with  His  Majefty*s  Government  to 
prevent  any  veffels  or  merchandizes  from  coming  out 
•  ''  this  i'trr. 

/  ..other  mateiial  part  of  this  cafe  is  the  neceflity 
there  exills  that  the  claimants  (hould  afford  the  mod 
fatisfaftory  proof  of  the  identity  of  thefe  goods,  afferted 
to  have  been  purchafed  for  their  account  fo  long  prior 
to  their  being  (hipped  on  board  this  veffel.  1  he  in- 
voices now  offered  as  proof  are  not  fufficiently  explicit 
as  to  the  property,  nor  is  it  eftabiiflied  by  the' papers  in 
the  caufe,  whether  thefe  brandies  were  actually  con- 
veyed from  Charenie^  or  procured  from  the  neigh- 
bouring vineyards,  for  the  permiffion  of  the  licence 
goes  no  farther  than  to  authorize  the  invportation  of 
^  certain  brandies  there  purchafed  for  thefe  Torkfoire 

Jioufes,  and  lying  at  Cbarente.  The  tranfaftion  com- 
mcBced  in  1808,  and  concludes  in  1810  by  the  fhip- 

mcnt 
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ment.     Where  thefe  goods  have  lain  ever  fince,  or        The 
at  whofe  charge,    is    not  explained.     If  they  were     c^rnVlia. 
actually  purchafed  by  or  on  account  of  Britijh  mer-    -   ■  " 

chants,  the  French  merchant  fliould  be  fhewn  to  have      "^"igx^i!** 
received  his  money  with  charges  and  intereft  to  the 
afliual  day  of  payment  or  (hipment.     The  proofs  of 
property  therefore  are  infufficient. 

This  ftiipment  cannot  beconfidered  within  the  terms 
and  certainly  not  within  the  policy  which  muft  govern 
licences  in  gene^I.  By  a  queftion  from  one  of  your 
Lordihips  it  feemcd  to  be  enquired  whether  the  whole 
objed  of  this  licence  was  not  to  obtain  a  permiflion  to 
ufe  an  enemy's  (hip,  as  veflels  of  a  neutral  ftate  would 
by  His  Majefty's  inftruQions  of  Ncvember  26th  i  P07 
be  protefted  in  fuch  an  importation  into  ports  of 
Great  Britain.  However  general  the  permiffion  of 
the  licence  as  to  the  fort  of  bottom  in  which  thefe 
goods  might  be  imported,  fuch  veflel  was  neverthelefs 
bound  to  conform  to  the  terms  of  the  licence  as  well 
as  the  importer  himfelf,  and  the  mader  fhould  care«> 
fully  examine,  at  his  peril,  whether  the  intended  fhip- 
ment  was  within  the  proteclion  of  the  licence  pro- 
cured  before  he  entered  into  any  charter-party  or 
agreement.  Here  a  mere  copy  was  put  on  board^ 
which,  it  is  contended,  was  fufficient  to  proteft  this 
veffel.  Such  never  was  the  intention  of  Government, 
for  it  would  open  a  wide  field  for  fraud,  and  as  in  the 
prefent  cafe  the  copy  might  ferve  to  deceive  one  of  our 
cruifers,  while  the  original  defeated  the  vigilance  of 
another.  But  their  argument  muft  neceffarily  go  far. 
ther,  and  infer  that  neither  the  copy  or  original  licence 
need  be  on  board  ;  and  flill  upon  its  being  objected 
that  a  departure  had  taken  place  from  the  terms  of  the 
licence  granted,  it  might  be  argued  upon  thefe  prin- 

F  4  ciplcSf 
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The         dpies,  that  the  mafter  was  perfeftly  innocent,  having 
CoRNEriA.    a&ed  on  the  faith  and  convidion  that  fuch  a  licence  as 


• would  protect  his  fliip  and  the  cargo  on  board  had  been 

1*8 u. '  procured  from  the  executive,  and  was  then  in  exiftence, 
as  he  had  been  informed  by  the  importer.  A  copy  never 
couid  be  intended  to  authorife  a  fecond  or  double  (hip* 
ment,  nor  can  it  be  fuppofed  to  have  any  efficacy 
except  as  a  reprefeniative  of  the  original.  If,  there- 
fore, no  fuch  extenfive  permiffion  had  been  intended 
by  the  original,  the  mere  copy  could  not  create  it 
And  in  this  cafe  it  appears  there  has  been  an  applica- 
tion of  a  licence  to  a  (hipment  not  within  its  contem- 
plation, either  as  to  the  quantity  of  goods  imported 
or  the  port  of  (hipment.  At  firft  it  was  not  avowed, 
the  original  had  been  applied  to  another  purpofe,  that 
of  protecting  a  fcparate  fhipment,  and  the  queftion 
was  confidered  as  one  merely  of  variance  as  to  the 
piort  of  ihipment  prcfcribed  by  the  terms  of  the  licence. 
The  further  proof  difclofed  the  important  fa6l  of  an- 
other fhipment  being  made  under  protedion  of  the 
original  itfelf ;  the  parties  have  therefore  little  to  boafl 
as  to  the  candour  and  good  faith  of  the  tranfadlion. 
This  now  becomes  a  ftriking  feature  of  the  cafe,  and 
will  have  its  proportionate  influence  on  the  decifion 
of  the  Court.  In  Courts  of  common  law  as  well  a9 
courts  of  prize,  licences  have  been  ever  confidered  in- 
firxxmcnts^ri^iffimijurUf^nd  in  thofe  of  common  law 
privilege$  have  been  denied  a  claimant  in  the  interpre- 
tation of  expired  licences,  which  have  been  granted 
(#)4Aditt.Rep.8.  ihem  here.  The  cafe  of  the  Co/mcpcJite  (o)  where  the 
queftion  as  to  the  propriety  of  an  extenfion  of  time 
was  brought  before  the  Court  below,  the  learned 
Judge,  in,  laying  down  principles  for  this  interpretation, 
ftates,  that  "  two  circumflances  are  required  to  give 
<^  the  due  cffcCk  to  a  licence :  firft^  that  the  intention 

<*  of 
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"  of  the  grantors  ihall  be  purfued ;  and  fccondly,  tu 

"  that  there  fhall  be  an  entire  bona  fides  on  the  part  cor*  eua, 
•^  of  the  ufer/'     After  what   has  fallen  from  that 


learned  Judge  in  deciding  on  that  cafe.  Courts  of  aSu.* 
Prize  (hould  hear  no  more  of  a  general  equity  founded 
on  the  particular  inconveniences  and  didrefles  to 
which  merchants  arc  fubjcfited  in  the  prefent  order 
of  things.  The  claimants  cafe  in  fa£t  amounts 
to  a  requefl  that  the  Court  will  determine  and  interpret 
licences,  not  by  what  aftually  emanates  from  the 
Royal  will  in  one  of  the  higheft  exercifes  of  the  pre* 
rogative,  but  by  fomething  refulting  from  its  opinion 
upon  the  difficulties  of  the  mercantile  world ;  or,  in 
other  words,  that  you  are  to  raife  up  for  their  accom- 
modation, a  licence  out  of  circumftances,  a  requeft 
which  has  been  here  and  elfewhere  uniformly  refufcd. 
It  remains  then  to  be  determined,  what  bounds  are  to 
be  affigned  to  the  extcnfion  of  this  conftrudive  pro- 
teftion  here  contended  for.  Admit  their  plea  in  one 
cafe,  and  it  will  be  impoffible  to  prefcribe  limits  to 
the  indulgence  in  future.  The  terms  of  the  licence 
Ihould  be  conclufive  of  the  queftion.  And  the  licence 
is  for  a  (hip  as  well  as  a  cargo.  If  a  licence  of  this 
kind  were  found  inadequate  to  the  purpofes  of  the 
party,  a  cafe  fhould  have  been  fubmitted  to  the  board 
of  trade,  who  niight  have  extended  thc^  indulgence, 
although,  as  it  has  been  an  object  wiih  France  to 
incrcafe  the  importation  of  brandy,  it  might  have  been 
alfo  one  with  our  Government  to  reftricl  it  as  much  as 
poffible.  In  the  cafe  of  the  Twee  Gebroeders^  Jans{p\  (/>)  x  Kdw.  Re^ 
the  protedion  of  a  licence  to  import  a  cargo  of  fait.  *^' 
from  Bourdiaux  was  confidered  to  be  forfeited,  where 
it  appeared  the  port  of  ihipmrat  had  been  changed  to 
St.  Martin's^  although  it  was  faid  that  fpecific  licences 

had 
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The         had  been  obtained  at  the  time  for  fhipments  from  the 
Cornelia,     port  of  St.  Martinis,  and  that  therefore  the  deviation 


•   was  not  contrary  to  the  policy  of  Government  at  the 

"1811. '  time.  And  certainly  it  is  beyond  the  powers  ufulily 
cxercifed  by  thefe  Courts,  to  confider  the  quantity 
immaterial,  and  then  let  in  two  or  three  (hips  with 
their  cargoes,  when  evidently  the  licence  itfelf  and 
the  reprefentation  of  the  parties  upon  which  it  was 
obtained  point  out  a  fmgle  (hipment ;  thus  altering 
the  proportion  of  a  profcribed  commodity  to  an-  inde* 
finite  extent. 


By  the  Court. 
Sir  William  Grant. — Suppofing  that,  as  you  have 
argued,  two  veffels  cannot  import  each  a  cargo,  ac- 
cording to  the  tenor  of  this  licence ;  can  it  not  be 
contended  that  the  other  veffel  is  that  left  deftitute  of 
protection,  and  the  prefent  veffel  having  failed  firft, 
although  only  with  a  copy  of  the  licence  on  board, 
is  prote6ted  thereby,  and  thus  the  licence  exhaufted  ? 

TIic  faO:  muft  be  taken  from  what  is  difclofed  in 

evidenct ;  it  is  difclofed  to  be  the  intent  of  the  parties, 
that  two  veffels  fliould  be  empioyed.  This  is  altoge- 
ther a  departure  from  the  original  licence  and  their 
former  reprefentation  to  the  Council  Board.  It  might 
as  well  be  contended,  that  if  thefe  parties  had  any 
other  veffel  about  the  fame  time  coming  with  a  fimilar 
cargo  for  importation,  this  licence  if  put  on  board  her 
would  effeflually  protedl  fuch  fhipment. 

Court. 
Sir  JVilUam  Grant. — Had  you  captured  the  fecond 
veffel  on  her  paffage  you  would  have  argued  very 

ftrongly 
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flrongly  that  thefe  merchants  had,  by  this  prior  fliip-*         Th» 
ment,  declared  their  eleSion  ;   and  that'  the  firft  was    Cornelii. 


protected,  the  fecond  not  j  efpeciallv  as  there  appears 
to  nave  been  an  mdorlement  on  the  copy,  declaring        ,ij;i«. 
the  intention  of  the  Ihippers  to  adl  in  that   inftance 
under  the  proteftion  of  the  original,  which  had  not 
then  come  to  hand, 

It  is  alfo  very  probable  thatfr^;?^^  interierts  may 

be  in  this  cargo,. and  although  Britijh  interefts fliould 
fuffer,  the  public  fqrvica  (hould  be  preferred  to  the  prir 
vate  interefl  of  parties,  at  leall  guilty  of  moft  culpable 
negligence  ;  at  lead  more  fatisfaSory  proof  fhould  be 
required,  which  is  another  part  of  the  captor's  cafe. 
It  is  faid  thefe  brandies  have  been  paid  for  by  Dutch 
bills,  yet  the  Court  is  provided  with  none  of  the  par- 
ticulars of  thefe  averted  tranfaclions,  between  thefe 
Dutch  and  EngVjh  houfcs,  or  with  any  corroborative 
(iocuments. 

Court. 
Sir  John  NicholL  —  Such  curlufity  is,  I  believe, 
feldom  gratified.  The  minutia  of  trauHictions  of  this 
nature  wDuld  be  too  deHcate  a  fubjecl  to  expofe,  and 
might  involve  many  in  difficulty  or  danger.  In  the 
Court  below  no  correfpondcncies  of  this  neceflarily 
fccret  nz^ture  are  ever  required. 

^The  Court,  however,  will  require  thefe  parties 

to  fliew  that  the  whole  now  aftually  imported  under 
ciolour  of  this  licence,  was  that  quantity  intended  to  be 
covered  when  the  application  v/as  firft  made  for  a 
licence.  Further  proof  will  alfo  be  required  oa 
other  parts  of  the  tranfaftion.  The  vaguenefs  of  Mr. 
Corlaf\*%  order  rendered  it  uncertain  to  what  extent 

infuiances 
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vTSw        infuranccs  fhould  be  effefted  by  his  agent  yir.Hodifon. 

CoRniiu.     Nor  could  it  be  more  fatisfaftorily  determined  what 

''^^^  ^^       proportion  of  brandy  was  carried  for  each  houfe  in  this 

xBii.        fliip,  or  the  one  fmce  arrived.     The  whole  does  not 

appear  like  a  mercantile  arrangement,  and  is  peculiarly 

liable  to  fufpicion. 

13th  JuiM.  Dallas  fame  fide. — The  fir  ft  confideration  for  the 

Court  in  this  cafe  is,  whether  there  was  a  complete 
adoption  of  this  cargo  by  the  parties  applying  for  the 
licence,  and  in  determining  this  it  will  be  quite  im- 
material whether  Meffrs.  Corlafs  and  Co.,  and  the 
other  houfes,  have  fmce  paid  for  the  whole  or  not, 
if  they  did  not  make  this  purchafe  prior  to  obtaining 
the  licence ;  in  which  cafe  there  could  be  no  fuch 
adoption  as  would  protedt  this  cargo  as  the  property 
fpecified  in  the  licence.  And  here  it  is  obfervable 
the  different  claimants,  although  they  profefs  thefc 
goods  have  been  paid  for  by  bills  on  a  houfe  in 
Holland^  give  no  fpecific  dates  to  thefe  bills,  which 
renders  it  impoiTible  the  Court  can  have  at  prefent 
any  fatisfafliion  on  this  part  cf  the  cafe.  Nor  are  the 
proofs  brought  in  lefs  cbjefljonable  as  to  their  au- 
thenticity. The  attedaiion  of  Mr.  Dclatnain  is  liable 
to  llrong  fufpicion.  No  recoup t  is  given  how  it 
originally  came  into  this  ccuntry.  It  is  well  known 
to  the  Court  there  are  in  this  -.ountry  perfons  whofe 
profeffion  and  daily  occupation  is  the  fabrication  of 
French  papers  with  the  feals  of  offici2il  departments  to 
affift  in  the  introdudion  oi  Briiijh  merchandizes  into 
France  J  and  the  coimtries  under  its  influence.  This 
atteftation,  made  by  a  Frenchman  in  France  before  a 
French  magiftrate  is,  neverthelefs,  made  in  the  Englijh 
language,  and  certified  by  the  magiftrate  in  Englijh. 
The  fame  doubts  may  fairly  be  entertained  of  Mr.  De^ 

lamain'% 
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lamain^s  confidential  clerk's  affidavit,  which  is  alfo  in        -p« 
the  Englijh  language.     The  French  excifelaw  has  alfo     Cobnelia. 
prefcribed,  with   much  precifion,   the   make  of  the      j„,  ^ 
paper  and  the  (lamp  to  be  impreffed  upon  fuch  do-        »8ii, 
cuments.    A  ftrange  departure  has  taken  place,  in  the 
prefent  inftance,  from  the  eftablifhed  cuftom.     This 
paper  Is  not  of  the  French  make,  which  bears  ufually, 
in  the  water  mark,  the  impreflion  of  an  eagle,  and 
the  motto  U Empire  Fran f  ah j  but  is  of  Dutch  make, 
and  has  a  Dutch  word  in  the  watcr-mark.     Thefe  cir- 
cumllances,  combined  with   others   already  pointed 
out,  will  induce  the  Court  to  confider  the  tranfaftion 
fraudulent;  firft,  in  the  fabrication  of  thefe  documents, 
and,  fecondly,  in  applying  the  copy  of  a  licence  for  a 
fpecific  cargo  fo  as  to  cover  a  larger  quantity  than  was 
originally  intended  to  be  imported  under  it. 

The  licence  itfelf  was  clearly  but  for  one  (hip.  Two 
veffels,  .therefore,  can,  by  no  latitude  of  interpreta- 
tion, be  protected  by  a  licence  granted  but  for  one. 
In  the  cafe  of  the  Hendrick  {q)  it  was  held  the  parties  (y)  VgiJ.3»». 
were  entitled  to  a  favourable  conftruftion  of  the  li- 
cence on  the  ground  of  fpecial  confidence,  the  per- 
miffion  being  for  three  fliips  bearing  any  flag  from 
Bourdeaux^  or  any  other  French  port^  Here  the  per- 
miffion  is  reftrifted  to  one  port.  The  cafes,  therefore, 
are  perfeftly  diflimilar.  Nor  is  there  an  inftance  on 
record  where  a  party  has  been  permitted  to  extend 
the  protedion  of  a  particular  licence  beyond  the  ex« 
prefs  terms  of  it. 

The  grant  alfo  muft  be  confidered,  as  to  the  party 
faimfelf,  for  his  own  benefit,  and  exprefsly  for  the  pur- 
pofe  of  doing  that  which  he  has  in  the  firft  inftance 
undertaken  to  do.  The  law  upon  this  fubjed  was 
particularly  ftrift,  but  owing  to  the  inconveniences  felt 
by  the  commercial  world  a  greater  latitude  has  been 
8  given 


78  CASES  DETERMINED  IN  THfi 

'i>ft         given  to  the  interpretation  put  upon  thefe  inftrumentft 
CoRNKLiA.     -All  the  cafes  on  this  fubjeft   fetm  to   eftabllfh,   that 


the  perfons  to  whom  the  grant  is  made,  the  quantity 
"i8n. '  and  quality  cf  the  articicSj  the  time,  and  above  all  the 
place,  are  material  parts  of  a  licenced  The  laft,  for 
this  exprefs  reafon,  that  the  executive  government 
may  have  weighty  reafons  to  prevent  the  exporlation 
from  one  particular  port,  while  they  permitted  it  from 
every  ether  in  its  neighbourhood.  The  judgment  of* 
the  High  Court  of  Admiralty,  which  in  effcft  pro- 
nounces the  importation  from  Bourdeaux  to  be  a  com- 
pliance with  the  permiflion  and  terms  of  the  licence, 
Ihould  be  revcrfcd.  There  exifted  no  ftringent  nc- 
ctflity  to  go  immediately  to  take  in  their  cargo  at 
Bourdcau:^.  Their  agent  might  have  acquainted  the 
parties,  and  wailed  until  an  alteration  had  been  made 
by  Government  in  the  port  of  fliipment.     The  cafes  of 

(q)i3T^i^'^9^'  S/j!fnct\.  Gordon  and  Murphy  (7),  and  Gordon  v. 

(r)  i3Eaft.3oa.  Vaughan  {r\  are  decifive  authorities  upon  this  part  of 
the  cafe  ;  the  latter  of  which  the  Court  of  King's  Bench 
determined  againft  the  afiurcd,  upou  the  ground  of  theif 
non-compliance  with  the  te]-ni$  of  the  licence,  by  which 
alcne  the  adventure,  it  was  faid,  could  be  legalized. 

It  is  not  within  the  fph^re  of  a  judge's  duty  to  fub- 
ftitutehimfelf  for  the  executive  government;  he  fhould 
pronounce  according  to  the  fafls  in  evidence,  and  the 
terms  of  the  inftrument  under  which  the  party  claims 
exemption  from  the  ordinary  operations  of  law.  This 
rcafoning  is  exemplified  by  the  conduct  of  the  French 
Government,  which  in  this  inftance  appears  to  have 
diftinguifhed  between  their  ports,  and  would  not  per- 
mit a  vefTel  to  clear  out  from  Charente^  although  front 
Bourdeaux  it  was  not  prohibited.  The  do6trine'  is  alfd 
fanftionedby  many  decifions  in  ihisCourt,and  that  froirl 
whence  this  appeal  has  been  profecuted:  in  xhtTweeGe-^ 

broedtts 
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broed€rs{s\  thQCo/mopoUte(t\znd  iheyongeKlaJtna^u)^         Tha 
in  which  laft  cafe  the  learned  judge,in  pronouncing  fen-     coRNBriA, 

tence  of  condemnation,  declared  '*  the  province  of  the • 

"  Court  could  go  no  fartherthan  to  pronounce  whether     '^"[^8x^^^ 
**  this  tranfafUon  casac fairly  and  adequately  wiihin  the  (,)  EdwanTs 
*^  terms  of  the  licence^  under  which  alone  it  could  be  t)1'^^.Ki^. 
^  fupported/'     The  Herculfs  (x),  a  cafe  of  a  Frujftan  ^-    ^^  ^^  ^ 
Ihip  with  a  licence  to  the  port  of  Morlaix.  taken  go-  a97- 

.  ;  .  •..(»)  liOrdi  1805. 

ing  into  Cberburg,  notwithftanding  the  vicinity  of 
thefe  ports,  the  Court  held  that  they  could  not  ex- 
tend the  terms  of  the  licence ;  and  the  Europa  Q),  ^]^^l'J^'^ 
where  it  alfo  held  that  under  fuch  circumftances  appli- 
cation ought  to  be  made  to  the  Council  Office  to  ob- 
tain its  fandtion. 

That  the  licence  has  been  violated  in  matter  of 
fubftance  appears,  firft,  from  the  copy  being  endorfed 
as  the  mere  fubflitute  or  reprefentation  of  the  origi- 
nal, while  the  original  is  applied  to  another  fliipment ; 
fecondly,  from  her  papers,  two  fets  of  which  fhe  had 
on  board,  one  fimulated  as  ufual,  but  both  the  bills 
of  lading  holding  out   the  port  of  Charente  as  that 
of  fliipment,  from  which  ftie  did  not  fail,  with  a  view 
to  deceive  our  cruifers,  left  they  ftiould  perceive  the 
variance  between  the  port  of  fliipment  and  that  pre- 
fcribed  by  the  licence ;  while  the  fimulaced  papers, 
defcribing    the    veflers   deftmation    as  for  Bergen^ 
ftate    the  port    of   fliipment    fairly ;    and,   thirdly, 
from  the  want  of  an  indorfement  on  the  licence  of 
the  time  of  this  veflers  clearance  from   Charente^ 
as  was     required    by   the    faid   licence.     The   cn- 
dorfement  on  the  licence  alfo  ftates  the  voyage  to  be 
from  Charente  to  //«//,  whereas  it  was  from  Bour'- 
deaux ;    it  is  made  by  Ranfon  and  Co.   as  at  Cha* 
rente^    and    dated    31ft  May -y    while  the  declara* 
tion  of  the  quantities  of  the  cargo  is  figned  by  Ran- 
fon and  Co.  on  the  lame  day  as  at  Bourdeaux.    Thus 

thtfc 
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The         thefe  two  doctlments  dating  thefame  parties  to  be  in  twd 
CeRNKLiA.    places  at  one  and  the  fame  time,  dilpla/a  fraudulent 
^  —  condudk  on  the  part  of  the  fhippers,  which  (hews  thefe 

"i8n. '  parties  all  afted  in  concert,  and  were  aware  of  the  ma- 
terial departure  made  from  the  terms  of  the  licence.  But 
the  fraud  is  carried  further,  the  various  bills  of  lading 
ftate  the  veffel  to  be  taking  in  her  cargo,  **  now  at 
Charenie  ;**  the  whole  objeft  of  the  fraud  was  to 
make  the  port  tally  with  the  licence,  and  it  never  ap- 
peared until  the  examinations  in  preparatory,  that  the 
veffel  aftually  failed  from  Bourdeaux. 

Court. 

It  is  in  evidence  that  both  fets  of  papers  were  given 
up. 

—Yes  ;  but  your  Lordfliips  will  perceive  it  was 
then  too  late.  The  mafter  had  before  ftated,  on  his  exa- 
mination, that  all  the  papers  had  been  delivered  up,  but 
fubfequently  introduced  the  falfepapcrs,which  defcribed 
her  deftination  ^s  to  Bergen^  and  the  ^ort  of  Bourdeaux ^ 
as  that  of  (hipment ;  adding,  that  they  had  been  in  his 
wife'3  poffeffion,  and  he  did  not  know  they  were  on 
board.  No  credit  can  be  given  to  fuch  an  affertion ; 
and  the  fraud  here  attempted  to  be  pradtifed  by  the 
mafter  muft  be  attended  with  the  ufual  penalty  of  con- 
fifcadon  of  the  (hip.  The  Court  has  fuggefted,  that 
as  this  copy  of  the  licence  fo  endorfed  had  been  put  on 
board,  it  might  be  contended  the  party  had  made  an 
election  of  this  veffel  as  that  intended  to  be  protected 
by  the  original.  To  which  it  may  be  anfwered,  the 
tranfadion  throughout  is  fo  replete  with  fraud,  that 
parties  engaged  therein  cannot  be  permitted  to  derive 
any  benefit  from  this  endorferaent  or  fuppofed  elec- 
tion.   Both  veffcls  were  clearly  navigating  the  fea  at 

once 
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Dhce  and  under  the  conftrufliTe  protection  of  this        tu 
one   inftrument.      The  endorfeinent  on  the  copy    cokmbui. 
then  vitiated  the  licence  itfelf  which  was  on  board 


the  SaJiyi  and  the  abfence  of  the  licence,  coupled  with  ^^u,  * 
the  hSt  of  its  being  employed  in  protefting  another 
cargo,  rendered  ine£fe£tual  the  copy  fo  endorfed  on 
board  this  (hip  i  for  certably  the  praCUce  of  the  Court 
would  go  ilo  forther  than  to  reftore  that  (hip  and 
cargo,  on  board  which  the  original  itfelf  was  found, 
provided  th^  claimant  made  out  a  fiur  cafe;  for,  under 
thcfe  circumftances,  fraud  would  of  courfe  operate, 
againft  reftitution  of  either.  The  whole  cafe  i8  one  of 
the  moft  fufpicious  charafter  and  circumftances ;  and  ^ 
it  is  remarkable  that  the  depofition  of  Mr.  Hod^on^ 
although  the  conftituted  agent  of  thefe  parties,  has 
not  appeared  among  the  proceedings  in  the  caufe* 
His  intimate  knowledge  of  the  whole  franfadion  ren* 
dered  it  extremely  defirable  to  thefe  claimants  he  (hould 
be  examined,  if  theu:  cafe  were  a  fair  one.  Among 
the  farther  proofs  is  a  minute  of  the  examination  of 
Mr.  Hodgfon  and  Mr.  Nodin  as  to  the  truth  of  the  hGtg 
dated  in  the  petiticm  for  a  licence,  taken  at  the  office 
of  Lord  Batbwrfi  (z),  which  by  no  means  aflfords  any. 

fatisfii&ory 

(s)  Minute  tftken  before  Mr.  IZmvi  and  Mr.  ChaJmert  at 
}^ord  Saihurfit  Office,  Dicmber  s^th,  xBoS. 

^  Upon  examination  of  the  meaorialtft  {lit.HvJxftm)  an4 
**  Mr.N^th  And  upon  a  ik^  of  fundrf  papers  produced  by 
^  tbem  rdattng  to  the  federal  parts  of  the  memorial,  it  appears^ 
^  That  the  memorialift  ordered  brandiea  of  Rmfimp  Ddtmum  and 
*'  Co.  of  Ckamu,  on  the  5th  March  laft,  and  at  other  times  tM 
*'  the  final  order  on  the  1 7th  May ;  the  whole  qnantitj  was  162 
**  puncheons ;  the  brandies  were  for  himfelf  and  for  other  ptrfima 
^  9t  Rotberamt  Lads,  Huttf  and  other  places  in  Tcrifi^:  fa* 
"  fixed  credit  to  pay  for  thtfe  articles  at  Roiierdam,  By  letters 
i^  from  Ratifom  and  Co.  of  fth  Jum  they  advifcd  that  they  had 

Vol.  n.  G  "  «<Jt 
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^•^       fatisfaftoiy  account  of  thofe  fads  moft  fufpicious  in  thtf 
Cornelia.     cafe,and  ftalcs  the  whole  quantity  ordered  to  have  been 
\'^  only262puncheons.  Tofupplythis  deficiency  Mr.  y«wn, 

**^*;  fhip  broker  of  Londo?2,  has  made  an  affidavit  in  verifi- 
cation of  the  property,  who  can  only  fpeak  as  to  his 
belief,  and  as  he  heard  from  others,  being  altogether 
unacquainted  with  the  tranfaftion.  It  is  farther  to  be 
obferved,  that  the  claim  made  for  five  puncheons  as 
the  property  oi  Houfman  ^T^nd  Co.  has  not  been  veri* 
fied,  N^hich,  it  is  liibmitted,  with  five  others  unac- 
counted fbr,  in  the  whole  number  of  589,  pretended 
to  be  ordered  and  purchafed^  are  a  fit  fubjeft  for  con- 
demnation, upon  this  ground  alone. 

Rcafons  for  condemnation : 

ift.— Becaufe  the  fhip  being  an  enemy's  (hip,  and 
the  cargo  a  fhipmcnt  between  the  enemy  and  this 
country,  can  only   be  proiefted  by  a  licence  duly 


"  made  llie  purchafe.  The  obftruftion  to  bring  home  thofe 
**  brandies  has  arifea  in  this  way;  the  Gosdc  Verwagttng,  a  Bn. 
•'  men  fhip,  was  chartered  for  bringing  them,  but  this  being  a 
'•  (hip  liable  to  the  embargo  in  France^  another  was  chaitere<i  iit 
'•  Englandy  an  American ^  the  Sallys  Captaiu  Nathaniel  Willis.  .  The 
«'  5fl//y  proceeded  in  bailaft  about  tlie  25th  oi  OSohtr^  (the  char- 
*'  ter  party  exhibited  is  of  the  17th  08ober^)  but  (he  was  warned 
"  off  the  coad  of  France  by  His  Majefty's  (hip  Alcmene,  Captaia 
•*  TrmJett,  14th  November  iSoS.  It  feems  the  memorialift  had 
'•  fent  the  licence,  dated  ^  1  ft  May^  to  his  correfpon dents,  Meffrn 
*'  Ranfom  and  Delamaim,  for  covering  the  fhip  and  cargo,  a  copy 
f<  of  it  he  gave  to  the  captain  of  the  Sally  ;  the  captain  of  xht 
*«  Sally  prodwced  this  copy  to  Captaia  Tremktt,  who  deemed  it 
**  iijfuflicient,  being  only  a  copy,  and  therefore  warned  the  Sally 
^  back  this  is  cerliEcd  by  Captain  7rnnZr//*tendopfement  on  thf 
♦*  licence/' 
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jinked  upon.     Whereas  the  prcfent  licence  did  not  ^^ 

originally  authorize  a  fhipment  from  Bourdeaux^  and  Corn»ua» 

was  moreover  fpent,  having  been  applied  to  another  jwy  6th,  ^ 
ihip. 


x8i;i 


ad. — Bec^ufe  the  original  evidence  did  not  juftlfy 
an  order  for  further  proof;  and  the  further  proofs 
exhibited  in  this  inftance  confift  only  of  the  atteftations 
of  the  interefted  panics,  unfupported  by  documentary 
evidence,  avowedly  in  their  poffeflion,  to  the  produce 
tion  of  which  the  captor  was  by  law  and  pra&ic; 
entitled. 


Ledch  in  replj — ais  to  the  firft  point  that  this  licence 
tvas  grantedfor  a  fpecific  cargo,contendedthatthecargo 
ordered  amounted  to  589  puncheons,  as  appeared  from 
Corbfs  &  Co.yDilamain  &  Co.,  and  their  clerks  affida- 
vits. The  minute  of  the  petition  and  reprefentatioii 
for  a  licence  introduced  was  altogether  incorred,  iii 
(lating  the  whole  intended  cargo  as  amounting  to  261 
puncheons,  and  this  appeared  fully  from  feveraV  de- 
politionsj  which  ftated  that  Meffrs,Cc?rAr/}and  Co*  con- 
ftantly  doubled  the  orders  received.  Nor  would  it  have 
been  an  objed  with  them  to  hazard  fo  very  valuable 
a  cargo,  becaufe  had  this  licence  been  confidered  in* 
fufEcient  to  cover  all,  another  might  have  eafily  been 
procured.  As  to  the  fecond  point,  that  the  licence  was 
grantedfor  one  fhiponly^  the  licence  was  adtually  granted 
for  a  cargo whichwas  then  dated  to  have  beenpurchafed, 
^nd  lying  at  CbarentCj  and  which  cargo  was  afters- 
wards  divided  between  thefe  two  (hips.  In  the  cafe  of 
ihQjobanPeier(a),  the  licence  was  dated  in  1808,  and  ^  («)  i^wu^  fyfit 
the  capture  in  x  8 1  o>  full  jeighceeu  moii^ths  after ;  and  ac^  ^ 
-  ^  Ga  « 
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tbt        it  appeared  the  ckamaTit  had  contributed  all  in  tiii 
CoRNEriA.     power  to  eSedt  the  return  of  thia  cargo  ^thin  th« 
"  appointed  time,  their  Lordfhipsconfidered  the  depar* 

till.  *  ture  as  to  time  immaterial.  Applying  this  rule  to  the 
prefent  cafe,  reftitution  would  follow.  The  many  re^ 
qnifines  enumerated,  to  give  ej9e£i:  to  a  licence,  were 
merely  for  the  prevention  of  fraud  i  where  a  fubftan* 
tial  intention  was  difcovered  to  aft  uprightly,  the 
Court  could,  and  would  no  doubt,  relax  the  ftri6t 
ktter  of  the  law  in  favour  of  fuch  claimants.  If  the 
queiUon  had  merely  been,  which  of  thefe  cargoes 
was  prote&ed  by  a  licence  for  a  fpecific  cargo^ 
then  lying  at  Cbarente^  had  any  fraud  been  dif- 
covered  in  this  cafe,  their  Lordfhips  would  prdba- 
bly  have  pronounced  that  ndtlier  were  prote&ed; 
but  here  the  queflion  was  whether,  with  a  com-* 
plete  b^najidet  throughout  the  tranfaftion,  the  copy 
of  a  licence,  thus  endorfed,  would  proteft  the  carga 
embarked  on  the  faith  of  the  original,  in  the  ab« 
icnce  of  that  original.  It  would  alio  be  imufiaterial, 
whether  both  thefe  veflels  were  at  fea  together;, 
iriiether  the  laft  failed  one  day  before  or  after  the 
fermer'^s  arrival  in  England.  As  to  the  third  point, 
that  the  grant  was  confined  to  a  ftipment  from  the 
port  of  Cbarente  alone,  the  fame  anfwer  might  be 
^ven  ;  was  there  a  complete  botui^Jidet  in  this  refped 
dtfplayed7  f'rom  Channte  it  was  impoffible  to  ex«» 
fort  this  cai^o  y  the  identical  cargo,  however,  wae 
ftrought  over  hnd  €o  B0urdeauiCj  and  there  (hipped, 
which  was  a  fubftantiat  performance  of  the  enga^^r 
ftient  to  export  a  oirgo  from  Charenti.  What  in-i 
^  jerj  bad  thereby  arifen   to   the    rights  of  Britijk 

cwifos  i    The  port  from  whence  Ihe  £uled  wtf 

defcribcd 
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defcnbed  as  from  Bmrdeaux  in  the  fimulated  bills  and        in* 
French  pafs  portwhich  wercdelivered  up.  The  endorfe«    coeniTia. 
ment  as  from  Cbarente  merely  followed  the  words  of  ■ 

the  licence  itfelf,  which,  however  abfurd,  could  not  '^ffi^* 
be  confidered  criminal.  The  examination  of  Mr. 
H^$dgfon  was  now  rendered  material  only  to  repel 
the  prefufhptions  of  the  captor,  and  there  could  be 
nothing  fufpidous  inferred  from  the  claimant*s 
not  havinf  afforded  more  proof  than  was  neceffitry 
to  fttpport  his  cafe.  Hence  the  Court  below  had 
beea  of  opinion  that  the  pofitive  teftimony  in  the  caufe 
Ihould  not  be  rebutted  by  inference  of  this  nature,  and 
decreed  reftiuition. 


S£NT£NC£. 

Pronounced  againft  the  appeal,  iiffirmed  the  Sen- 
tence of  the  Court  below,  decreeing  reftitudon  of  the 
fliip  and  that  part  of  the  cargo  eonfifting  of  brandy, 
and  remitted  the  principal  caufe. 


Cs 


8i  gAs£s  determined  in  the 


^«N#  13th.  SANTO  THOMAS,  Castillo,  Matter, 

xSii. 


AppUcation  for  T^  this  cafc  an  appeal  had  been  profecutcd  from  the- 
frri^t^''°°^  fcntcnce  of  the  High  Court  of  Admiralty  pro- 
nounced to  be     Douncing  freight  to  be  due  to  the  captors  upon  a  cargo 

due  to  the  cap-        r      11  1    t  •  1  •     1  1  t      J  •       o         tVt 

tor.aUedging  oi  tallow  and  hides,   earned  on  board  this  Spamjb 

arifen  in  cinfe-  veffel  hoitiMonte  Vidco  to  LondoTiy^M^on  the  ground  that 

^^^^ige  ^^^^  Wdes  appeared  to  have  been  damaged  to  a  con^ 

Sbred^tTthT  fi^crable  amount,  by  improper  ftowage, 

fentence  of  the 
Court  below.  Ap- 

t^'S^^  .  -D^'^^/  and  Arnold  for  the  Claimant— dating  the 
fb^rtio^had*  ^c*'^^  ^^  ^^^  c^^  ^^^  ^^^  appellant,  "  that  the  captor 
been  made  at  the  4«  ^y^s  entitled  to  no  itiofe  freight  than  would  have 

Ume  of  delivery.  nri-  %•«•* 

Application  for    «<  been  due  to  the  m?ilter  tor  h|s  owijer,  aqd  m  this 
to  the  exact  time  ^^  cafe  none  remained  due,  part  having  been  paid  be- 
^^l^fefofed,  "  foTCy  and  damage  to  an  amount  exceeding  the  re- 
"f°w?^rt*^  <*  mainder  being  occafioned  by  improper  ftowagc  for 
imd  delay,         <«  which  the  matter  was  refponfible  ;"  argued  that 
the  captor,  therefore,  fuccecding  only  to  the  right  of 
the  matter  or  owners,  (hould  in  the  fame  manner  de- 
rive only  the  advantages  from  the  contraft  Mpedling 
freight  which  thofe  parties  would  have  been  entitled 
to  had  i^ot  the  capture  taken  place,  and  the  condem- 
nation vetted  their  rights  in  the  captor.     By  the 
affidavits  of  Mr.  M^Taggart,  an  eminent  broker,  an4 
Others,  it  was  proved  the  hides  had  been,  materially  da- 
ipa^ed  by  placing  the  tallow  upon  then;  (contrary  to 

cuftom) 
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ruftom)  which  were  thereby  rendered  putrid  and  were       ^^^^ 
deteriorated  in  value,  infomuch  that  upwards  of  a^ooo     Tuomas. 
were  fold  at   7s.  6d.  each  ;  whereas  the   found  fold     j^J^^ 
for    19s.  6d.  the    total  lofs  thereon    amounting  to         i«*- 
^13,00.  and  upon  a  reprefcntation  of  the  condition  of 
this  cargo  to  the  commiffioners  of  excife  the  claim- 
ants aftually  received  a  return  of  three-fourths  of  the 
duty  upon    1,974  hides,  and    one-third  upon   362. 
The  fad  of  damage  by  improper  ftowage  then  being 
eftablifhed,  the  claimants  had  a  lien  upon  the  freight 
dill    du^  (part 'having  already  been  paid  at  Buenos 
Ayres)  more  efpecially  as  it  had   been  ftipulated  in     • 
the  charter-party,  "  th^t  the  freighter  fliould  merely 
"  caufe  the  hides  to  be  brought  along-fide  the  veflel, 
"  from  whence  the  mafter  and  his  crew  (hould  re- 
*^  celve  zxAJiow  the  fame  at  his  own  coft  ;"  of  the 
freight  there  now  remained  due  only ^962.  los.  which 
deduded  from  the  damage  amounting  to  ^1,300,  the 
claimant,  if  the  Court  fliould  pronounce  for  the  ap- 
peal, would  dill  be  a  lofer  of  more  than  s?33o.    This* 
was,  therefore,  a  cafe  in  which  the  fentence  of  the 
Court  below,  founded  on  the  Regiftrar's  report,  had* 
impofed  a  great  hardOiip   upon  the  freighters.     At 
Common  Law  the  damage  would  have  entitled  them 
to  recover  againft  the  mafter  or-  his  owner.     In  the 
few  cafes  reported  upon  this  fubjeft  in  our  Courts 
with  refpeft  to  the  general  undertaking  of  a  mafter 
by  the  bill  of  lading  to  deliver  the  goods  committed 
to  his  care  in  the  faijie  good  order  and  condition  as 
they   were   received,    a    diftinfliion  had    prevailed, 
founded  upon  the  manner  in  which  the  goods  had , 
tmn  put  on  board,  whether  in  open  and  vifible  or  in 

G  4  clofed 
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n*        clofed  packages,  in  wlueh  latter  cafe  the  'mafter  was 

Tuoulf.     fDtitled    (Q  piore  favourable  connderatioot    H^^, 

»"  however,  from  the  nature  of  the  io-iicle  (each  being 

ifiiu       P^^  o^  board  feparately,  and  capable  of  exanunation) 

it  muft  of  courfe  be  taken  ftrongly  againfl  the  ms^er^ 

and  the  whple  be  confidered  to  be  fuch  as  the  bill  of 

lading  had  defcribed  them« 

King*s  Advocate  for  the  Cgptor —  contended  that 
under  the  circumftances  of  the  cafe  it  would  be  un«^ 
hir  to  dedudl  any  part  of  the  amount  of  the  ^Hedged 
damages  from  the  captor^s  demand  on  account  of 
freight.  It  could  not  be  contended  that  here  the  allc* 
lotion  of  damage  in  the  hides  was  ^r/;7ia/27r/>againft  the 
captor,  and  (hould  throw  on  him  the  burden  of  proving 
they  were  in  good  condition ;  becaufe  here  there  had 
l)eenno  immediate  obje£Uonon  the  partofthefreighter« 
The  capture  had  taken  place  in  January  1 805,  the 
cargo  was  reftored  in  March — no  objedion  was  then 
made  to  its  condition.  An  account  of  freight  waQ 
delivered  by  thp  captors  in  June^  ftill  no  objection  wa« 
ftated.  On  a  reference  to  the  Regiftrar  and  Mer« 
chants,  there  appeared  to  be  for  the  fir(t  time  a  claim 
made  for  damage,  which  they  ftated  they  did  not 
confider  within  the  reference  to  them,  not  perceir** 
ing  (as  it  was  (tated)  that  th?  Court  had  pronounce^ 
any  judgment  on  thefe  claims,  and  therefore  made  ap 
report  upon  the  fubjed.  In  Marcb  1S09  t|ie  ICing*^ 
Prodor  prayed  the  Judge  to  confirm  the  Regiftrar'a 
repon,  when  the  Claimant's  Prodor  pbjeded  thereto^ 
and  prayed  to  be  heard  on  petition ;  and  the  a^davit 
of  Mr.  M^Taggart  and  another  was  introduced  t<gi 
prove  Uie  damage^  whi^  aUp  ted  his  opinion  r«. 

fj>^din||[ 
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%>ea{iig  its  «ufe.    The  report  was  thereupon  re-       ^^ 
ferred  back  to  the  Regiftrar  to  report  if  any  deduc-      Ta^ii«» 
tion  fliould  be  made  from  the  freight,  fonnerly  pro-    ^^^^    -^ 
aott&ced  to  be  due;  who  reported  that  there  ap<^        iSii^ 
J^dared  no    ground   for  altering  the  report.    The 
Judge  confirmed  this  report,  and  the  party  thought 
proper  now  to  appeal*    This  delay  and  negligence, 
therefore^  muft  (he  contended)  be  fatal  to  the  claim, 
had  tt  been  ever  fo  clearly  eftabliihed,   efpe^ially 
as  the  Court  muft  fee  the    captors    never   were 
any  psny  to  diis  agreement  or  cHarter-party  upon 
which  it  is  contended  the  fbip's  owner  would  have 
been  liable.    The  objedion    fhould  have  been  on 
delivery,  for  the  party  was  not  at  law  allowed  to 
receive   the   goods  and    afterwards   refufe  to  pay 
the  freightt 

Dallas  fuggefted  the  certificate  of  the  cuflom« 
houfe  officers,  ftating  the  redudion  that  had  taken 
place  in  the  dudes  on  thefe  hides,  and  that 
they  were  thus  injured  in  confequence  of  im- 
proper ftowatge,  was  dated  in  June  1805;  it  was, 
therefore,  to  be  inferred  the  objedion  muft  haCve 
been  taken  befisrre  this,  and  Ihortly  after  the 
capturet 

King^s  Advocate — ftated  it  would  be  material  to  aL 
eertaun  the  pradice  of  Jhippers  in  South  America  be^ 
fore  it  could  be  poffibly  detem^ined  whether  this  mode 
of  ftowing  were  unufual ;  the  affidavit  of  the  broker 
(lid  not  afied  to  ftate  the  cuftom*  If  it  wereimprq>erjt 
]|Ow«yer|  the  ihipper  might  iUU  rdort  t9  bis  »dioii 


^ 
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Thr        ^t  Common  Law,  and  recover  part  of  the  money  all 
tVomas.      ready  paid  in  advance. 


)3i;,  The  Court — dated  ic  was  ftill  uninformed  when  the 

cbjedion  was  firftmade.  The  delay  was  extraordi- 
nary, and  could  not  but  prefent  itfelf  as  a  very  material 
Qbje£tion  to  the  demand. 

Dallas — requefted  the  party  might  be'  permitted  to 
ihew  when  this  objedion  firil«was  taken.  The  claim- 
ant  was  in  pofleflion  of  documents,  which,  he  was 
inftruded,  fpoke  as  to  that  circumftance, 

By  THE  Court. 

Sir  John  Nicholl  —  ftated,  this  fort  of  evidence 
might  have  been  rebutted  by  the  Spanijh  mailer's 
teftimony,  whpfe  evidence,  by  the  unaccountable  ne- 
gligence of  the  claimant,  it  was  now  impoflible  to 
procure,  having  long  fince,  in  all  probability,  left  this 
country. 

Dj//j/— argued,  that  the  determination  of  the  Re- 
giftrar  and  Merchants  had  proceeded  upon  a  wrong, 
ground,  namely,  that  the  claimant  was  bound  to  ihew 
their  good  condition  when  (hipped.  The  queflion 
i\ow  wa$  argued  on  quite  a  different  ground,  the  fen- 
fence  cofirming  that  report  of  the  Regiftrar  fhould 
not  be  afBrmed. 

-  King^s  Jdvocate-^replicdy  that  the  admiffion  of  fuch 
evidence  now  would  diredlly  operate  againft  thofe 
who  could  not  poffibly  be  in  a  condition  to  anfwer  it. 


^^\ 
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d»' 


^he  Court  confidered  the  evidence  of  the  Spartijh'       The" 
mafler,  under  fueh  circumftances,  would  be  material,     th'oLYi, 
and  aflirmed  the  decree  of  the  Court  below.  .  ■     ' 


Sentence. 
Pronounced  againfl:  the  appeal,  and  afilrmed  the 
fpAtence  of  the  Court  below. 


June  I3tl^ 
i8u. 


'      SANTISSIMA  CORACAO  DE  MARL\,        ,r«„,ao,rtx.. 
Carneiro,  Marten 

^T^HIS  Poriuguefe  veffel   failed  from  Oporto  in  1 8o5,  Colonial  tmae. 

with  a  profeffed  deflination  for  Vera  Cruzy  where  jCa!^Sd«g^A 
ihe  delivered  her  cargo,  confifting  of  iron  in  bars,  loi^^Mnnaj^ 
tar,  pitch,  fi(h,  bunting  for  colours,  gin,  &c.,  and'*^*"'^'^*^"^^^ 
took  in  return  cochineal,  indigo,  cocoa,  bark,  &c.  fubfiftmgbetwew 
with  which  ftie  failed  for  Oporto,  but  having  deviated  V^^^^L^^ 
into  the  Havamah  from  diftrefs  (as  afferted)  was  tlml^^^^ 
captured  and  carried  to  New  Providence,  where  pro-  "fj'i^***"'™-, 

*     ,  ,       ,  •         r  poled  on  neutnoi 

ceedings  were  inftituted.  A  claim  for  the  (hip  and  itradingwiththoCi 
caFgo,  as Pcr/«f?/5/^ property,  was  admitted;  but  the  Contraband oki- 
€ourt  direfted  further  proof,  to  (hew  wherefore  the  p^J^^^I^^^d 
outward  cargo  was  divided  into  two  bills  of  ladinc:;  ^^"«*^i^*« 

o  1         n        /»  enemv  s  coloniei 

whether  both  were  Ihewn  to  the  Britijh  eonful  at  «°"«»  » her 
Oporto^  and  this  certificate  obtained  upon  a  full  know-  the  reamiTOy^ 
ledge  of  their  fevcral  contents;,  whether  both  bills,  ^rhi  law  of  cob- 
with  the  invoice  and  clearance,  were  again  produced  JIJ'^^^^J* 
to  the  fearching  officers  of  the  king's  fliips  which  ^<>^^fl^MoA«r 

s  neutnla  noc\fidi« 

i(ifited  this  veffel  on  her  6utward  voyage;  and  whether  ftan<iuig  ch« 
they  were  apprized  of  the  fafts  of  pitch  and  tar  con*'     *  "^***^ 
fiituting  great  part  of  the  cargo ;  alfo,  whether  the^ 
^t$h  and  1;v  were  native  produftipnspfPor/fir^^;/)  and 

vrby 
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TiiA        why  the  outward  cargo  was  fold  at  Vera  Cnm  wkhoat 

c^rIc Ao*I)e    the  intervention  of  a  Spanijb  agent,  or  the  charge  of 

^^^^'      any  duties.     The  Judge  direftcd  this  further  proof  to 

*3taiir*o*r  ^  exhibited  by  plea  and  proof  within  twelve  months. 

i8ix.       Various  papers  were  invoked  by  the  captors.    After 

the  expiration  of  eighteen  months,  the  Judge  pro* 

nounced  the  claimant's  proofs  infuffident,  and  con* 

demned  the  (hip  and  cargo* 

The  reafons  in  this  cafe  for  condemnation  were,— 
Becaufe  the  (hip  had  fupplied  the  enemy  with  articles 
contraband  of  war  on  her  outward  voyage,  in  violatioo 
of  the  order  of  the  24th  June  1803 ;  and  the  caigo 
is  the  proceeds  of  that  ihipment,  claimed  for  the  per- 
fon  who  was  the  charterer  of  the  veflel  on  that  voyage, 
and  principally  concerned  in  the  managemeni:  of  that 
illegal  tranfa£Uon, 

Thofe  for  reftitution  were,-~Becaufe  the  (hip  hav* 
ing  TLPortuguefe  flag  and  pals,  and  a  Portuguefs  crew^ 
was  proteded,  together  with  her  cargo,  by  the  fnfUh 
guefi  treaty. 

ddly,  Becaufenofurther  proof  was  neceflary;  and 
the  manner  it  which  it  was  ordered  and  aded  on  wa8 
produ£Uve  of  extreme  vexation  and  Ixijuitioe  to  the 
xlaimants. 

3dly,  Becaufe  the  effed  of  tlie  further  proof  pnv 
dttced  by  the  captors  did  not  impeach  the  i^;ular 
evidence  in  the  caufe. 

Kit^s  Advocate  and  Burnabyfir  the  Cafter.^^'nk 
veflelai^)ears  to  be  liabk  to  condemnatkui  as  wdl  upon 
^  ground  of  illegality  in  the  voyage  as  of  ^feft 
in  tiie  proof  of  property*    Wicb  icfpeft  to  the  pror 

pcrtyt 
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perty,  it  b  remarkable,  the  mafter  claims  for  the  (hip        ru 

as  the  property  of  Mr*  De  Silva  and  others^  and  for    ^|[IeA<l^t 

the  cargo  as  that  of  Mr.  De  Si/ui  alone,  to  whom  the      ^^^ 

teStl  was  chartered    He  appears  to  have  been  the     /«» icxi^ 

agent  for  (hip  and  cargo,  and  the  proceeds  of  the 

outward  cargo  were  direded  to  be  invefted  by  him  in 

a  return  cargo.    His  condud  therefore  clearly  muft 

bind  the  owner  or  owners  of  the  cargo.    Several 

perfons  appear  to  have  property  on  board  this  veflel  on 

her  return  voyage,  which  h6t  is  fupprefled  by  the 

mafter  in  the  preparatory' examinations.    In  the  in- 

Toked  papers  are  letters  diftindly  ftating,  that  a  prieft 

who  had  embarked  in  this  veflfel  at  Vera  Cruz  for 

Sfainj  would  by  this  capture  lofe  about  7,000  dollars, 

the  value  of  10  feroons  of  cochineal,  (hipped  on  board 

nominally  for  the  account  of  others,  but  a£hially  oa 

his  own  i  that  the  Spanijb  clergy  would  fuflPer  con- 

fiderably,  amounting  to  200,000  dollars  in  fpecie,  and 

alfo  feveral  merchants  of  Vera  Cruz  who  had  made 

large  fliipments  for   Spain  by  this  veflel.    Another 

favoked  letter,  from  a  fhipper  at  Mexico  to  a  houfe 

at  Cadizy  advifes  them  of  having  {hipped  cochineal 

for  their  account  on   board  her.    This  and  other 

pafiages  diftin£Uy  point  out  an   a£lual  deftination 

for  Spaifiy  and   alfo  impeach  the  evidence  of  pro« 

perty,  a  confiderable  portion  of  which  appears  to  bd 

that  of  the  enemy.     On  this  ground,  the  cargo  hav-« 

ing  been  falfely  defcribed,  in  order  to  proted  thefe 

goods  by  a  neutral  charaAer,  the  Court  cannot  admit 

forther  proof  to  enable  the  parties  now  to  diftinguiih 

the  one  from  the  other. 

Vfoa  that  part  of  the  cafe  relatisfg  to'  the  deviatioa 
Into  the  Havarmab  upon  her  return  voyage,  it  n 
obvious  from  the  difclofure  of  fada  which  hat  taken 
place^  that  the  mafter  had  it  in  coatemf  latiw  previous 

10  to 
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SANti^liMA  t^  ^^s  departure  from  Vera  Cruz.  This  pricft  adtvwll)* 
^mIrm  °*^  ^n^barked  at  Vera  Cruz  for  the  Havannah^  as  appears 
,  by  the  letters  found  on  board,  recommending  him  ta 

f*rfi*!^*  (iifferent  perfons  refiding  there-  The  pretext  for 
entering  this  port  ife  merely  that  the  meat  oa  board 
J)cing  rotten,  and  the  water  expended,  the  crew* 
therefore  (Compelled  the  mafter  to  make  this  port^ 
When  the  diftance  of  this  port  from  Vera  Cruz,  is 
compared  with  the  length  of  the  entire  voyage  ta 
Portugal  J  it  cannot  be  fuppofcd  poffible  the  provifions 
intended  to  laft  for  the  latter  Ihould  be  altogether 
confumed  or  rendered  unfit  for  ufe  in  fo  fmall  a  parr 
cf  it*  The  real  purport  of  this  deviation  may  be 
difcoveredby  confidcring  what  has  become  of  the 
aoOjOoo  dollars  faid  to  have  been  fhipped  by  the 
clergy  ?  They  are  not  found  on  board  at  the  capturej^ 
therefore  mud  have  been  left,  at  lead  in  part,  at  the 
Havannah.  In  his  examination,  the  mafter  makes 
no  mention  of  any  fpecie  being  on  board,  except 
5,400  dollai*s,  which,  although  defcribed  as  his  own 
property,  and  that  of  fonie  relations,  the  returns  of 
fome  private  adventures,  may  with  tolerable  certainty- 
be  confidered  the  remainder  of  thofe  fliipped  for  ac- 
count of  the  clergy,  as  he  could  not,  without  great 
danger,  attempt  to  bring  back  fpecie  in  return,  the 
law  of  Spam  having  rendered  it  illegal  under  thcTe 
circumitances. 

The  invoked  letters  go  very  far  to  induce  a  fufpicion 
this  veffel  was  returning  to  Cadiz  and  not  to  Lijbon^ 
as  alfo  the  confignments  which  appear  to  have  beea 
made  direft  to  perfons  at  Cadiz.  Upon  the  an-* 
dent  principles  by  which  the  commerce  between 
the 'colonies  and  mother  •  country  have  been  re-* 
gulated,  this  property  muft  be  liable  to  confiC* 
cation.  -The  Eortuguefe  treaty,   it  is  faid,  protcftsi 

the 
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the  property  of  the  different  ihippers.    Whatever  may  The 

be  the  eflfe^:  of  that  treaty  as  to  the  trade  between  corJcIo  d» 

the  mother  countries  of  Spain  and  Portugal^  upon  the  ^^'*'^' 


general  principles  laid  down  by  one  of  the  bed  autho-      June  aoc^^ 
rities,  Moniefquieu  (a\  it  cannot  be  ft  rained  to  extend        *  **' 
to  the  colonies  of  Spain.    This  fpecies  of  commerce  ss 
merely  one  of  a  privileged  nature ;  and  it  muft  not 
be  inferred,  becaufe  a  particular  .nation  has  obtained 
a  permiilion  or  privilege  beyond  others^  that  permif- 
iion  is  to  extend  to  an  illegal  interference  in  the  trade 
between  the  colonies  of  the  enemy,  or  thofe  colonies, 
and  the  mother  country  herfelf*     It  has  been  decided 
the  Fortuguefe  treaty  is  not  to  be  conftrued  to  cov^ 
©r  proteft  any  cafes  of  fraud ;   which  may  alfo  be 
coUeQed  from  the  terms  of  the  declaration  of  i78o» 
In  the  cafe  of  the  Nova  Aurora  {b\  which  was  a  fi)ip  (6)  i?#c.  xSo^r 
and  cargo  claimed  for  a  party  under  the  Portuguefe 
treaty,  although  the  Court  held  the  property  might  be 
reftored,  yet  it  was  upon  different  grounds^  and  it  then 
took  an  opportunity  of  obferving  that  many  were  ii> 
curring  confiderable  hazard  byrunning  a  fimilar  courfe 
with  the  prefent,unlefs  it  could  be  inferred  the  intention 
of  the  treaty  was  to  throw  open  the  trade  altogether.  The 
Court  reftored  the  property  j  an  appeal  was  afterwards 
entered;  which  however  was  abandoned  ;  and  in  the 
Court  below,  wine  to  a  port  of  military  equipment 
has  been  confidered  contraband,  as  in  the  cafe  of  thf 

(a)  Montefqweu^  fpeakiog  on  this  fubjed,  fays,  **  It  has  bcoB 
eftablifhed  that  the  metropolis  or  mother  country,  alone  fhall  tradtf 
with  the  colonies,  and  that  from  Very  good  reafon/' — ^*'Thu8  it  U 
:ftiU  a  fundamental  law  of  Europe  xhsX  all  commerce  witli  a  foreign 
colony  (hall. be  regarded  as  a  mere  monopoly «  punifhable  by  the 
)aws  of  the  country  ;*'— "  It  is  likewife  acknowledged  that  k 
commerce  eftablifhed  between  the  mother  countries  does  not  iiN 
elude  a  permifiion  to  trade  in  the  colonics;  for  thefe  always  cotv- 
tinue  in  9  fiate  of  prohibition.''    Spirit  of  Laws^  book  xxi.  c.  2 1. 

Afta, 
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tte        AfiM.    Thefe  mftancet  ivill  ferve  to  prove  that  ikt 
^rJcIWb  Portupiefe  n^tioh  hot  hkheftb  beto  inched  wkhin 
Mama.      ^^  general  reftri^M  impofed  on  th«  coBuaderce  rf 
Nil,     neutral  nations  under  ftich  dreuinitsaicesA    To  obtain 
'**^'       refthution^   tb^  cltiikiaftt  muft  ihew  an  exemption 
fi^m  the  law  of  nations  v^  diiterent  from  that  which 
it  U  prefumed  he  derives  from  the  treaty,  the  treaty 
being  only  intended  to  preferve  to  Portugal  a  peace- 
right,  and  altogether  inapplicable  to  any  permU&on  to 
violate  the  known  colonial  regulations.  Several  claims 
cf  this  defcripdoii  were  ^made  in  1749,  for  French 
owners,  before  France  was  engaged  in  the  war,  upon 
llie  French  treaty^  and  alfo  in  1756  for  Dutch  owners 
upon  the  Dutch  treaty  j  but  the  Courts  have  recog* 
llifed  no  fuch  privilege  to  interfere  in  the  clofe  trade 
<^f  the  enemy. 

In  fupport  of  the  captor's  allegation^  a  witneft 

named  Montenegro  has  been  examined,  whpfe  tefU- 

tnony  the  claimant  ha^  in  vain  attempted  to  impeachw 

His  depofition  ftates^  he  has  long  known  the  veflel  | 

iirft  faw  her  at  Vigp ;  that  fhe  is  the  property  of  a 

merchant  near  Vigo  and  Don  Pedro  Ecbei^erria  of  Vera 

GruT^  as  he  has  had  opportunity  to  afcertain  by  in- 

fpe^Hng  the  books  of  the  latter,  being  employed  in 

lUl  counting^houfe ;    that  thepr^eiit  voyage  was  tt> 

liave  concluded  at  Vi^o^  for  which  port  it  was  openlj 

ftdveitized  at  Verd  Cruz  fhe  was  taking  in  a  cargo  ; 

die  outward  cargo  was  delivered  to  the  laid  Echeverria^ 

«nd  by  him  difpofed  of}  the  return  cargo  belonged 

lb  paitt  to  him,  and  partly  to  Da  Silva  and  others  $ 

that  200,000  dollars  in  fpecie  were  put  ^i  board  this 

ihip  at  Vera  Cruz^  the  greater  part  of  which  not  being 

Ibund  on  bovd  at  the  time  of  capture,  he  concludes 

Was  landed  at  Httoannah ;   laftly,  that  the  regifter 

thewa  to  hiA  of  the  return  cargo  found  on  bovd  at 

tiw 
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the  time  of  capture,  is  not  in  the  ufual  form  of  flich         The 
regiilers.     By  the  teftimony  of  others  it  appears  a    coracao  db 
fpoliation  of  papers  had  taken  place,  that  part  of  the  ^^_^J^I^^ 
agreement  between  the  mafter  and  crew,  which  fliould     jmm  >«th, 
have  been  in  the  matter's  poffeffion,  not  having  been 
delivered  up. 

Whatever  might  have  been  the  effeft  of  the  treaty 
formerly,  is,  fmce  the  order  of  the  24th  June  1803, 
very  immaterial ;  that  order  was  made  exprefsly  to 
regulate  the  neutral  trade  with  the  enemies  colonies,* 
and  provides  "  that  all  fuch  neutral  veflels  as  are 
^    employed  in  trading  direft  between  the  colom'es  of 
the  enemy  and  the  neutral  country  to  which  the  veflels 
belong,  and  laden  with  the  property  of  inhabitants  of 
fuch  neutral  country,  fhall  not  be  interrupted  in  that 
trade,  provided  that  fuch  veflel  fhall  not  be  fupplying, 
nor  fhall  have  on  the  outward  voyage  fupplied  the 
enemy  with  articles  contraband  of  war/*     This  was 
the  criterion  by  which  the  prefent  claimant  might  have 
afcertained  upon  what  foundation  his  ideal  national 
privilege  flood,  before  he  engaged  in  a  trade  fo  ha^ 
zardous  and  unprecedented.     This  order  alone  con- 
tains the  terms  upoil  which  at  prefent  all  permiffion  to 
trad^  with  the  colonies  of  the  enemy  reds ;  the  confe- 
quence  of  extending  which  to  the  length  contended 
for,  would  be  to  enfure  the  Portuguefe  the  privilege 
of  carrying  home  colonial  proiluce  not  only  for  their 
own  confumption,  but  alfo  the  colonial  produce  of  the 
Spanifh  colonies,  which,  confidering  the  contiguity  of 
the  kingdoms  of  Spain  and  Pcr/t/^<2/,  would  be  the  fame 
as  permitting  their  direft  trade  from  Spain  to  her  colo- 
nics  at  once*     The  principles  laid  down  by  the  Court 
below  in  the  cafes  of  theiVi?»fy(f)'and  i\\t Richmond (jf)^  (0  Adni.Rn?u 
will'  therefore  be  decifive  of  this  cafe,  and  the  greater  (rf)  Voij,  ' 
Vql.il  H  quantity  *'^'^- 
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The         quantity  of  contraband  on  board  the  prize  mufl  be 
CoRACAo  D£    confidered  an  aggravation  of  the  offence. 

Further  proof   is  sltcgethcr  inadmiflible,    as  the 


Maria. 
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June  aoth,  whole  property  has  already  been  claimed  by  Mr.  De 
SilvOy  under  a  falfe  defcription,  and  the  voyage  appears 
to  be  one  with  falfe  papers,  purporting  a  deftination 
to  LifbGn^  but  deviating  into  an  enemy*s  port,  under 
circumftances  of  fupprcffion  and  fraud, 

Dallas  and  Adams  for  the  Claimafit. — ^Thc  objec-' 
tions  made  to  this  trade  are  applicable  in  three  different 
ways,  in  each  of  which  the  quediou  has  been  con- 
fidered:  I  ft,  Fraud  without  illegality  in  the  nature 
of  the  trade ;  adly.  Fraud  wiih  illegality ;  and 
laftly.  Simple  illegality  in  the  trade  itfelf.  Froni 
the  enquiries  made  by  direftion  of  the  Court  below, 
it  would  appear  the  queftion  was  there  decided  foiely 
pn  the  ground  of  fraud,  and  that  had  no  fuch  fraud 
appeared  to  conftitute  part  of  the  cafe,  the  tranfaclion 
would  have  been  deemed  legah  Here  the  argument 
has  principally  been  direfted  to  the  two  latter  points, 
and  the  property  confidered  condemnable,  either  upon 
the  antlent  eftabliflied  colonial  law,  or  the  colonial 
law  as  regulated  within  the  prefcnt  war  by  the  order 
of  the  24th  June  1 803.  The  error  of  the  maftef 
in  comprifmg  different  claims  for  different  parts  of 
this  cargo  in  one  gcneial  claim  for  Mr.  De  Silvao{ 
Oporio,  it  is  coiijedured,  will  have  the  effed  of  in- 
ducing the  Court  not  to  grant  any  further  opportunity 
of  provin^j  more  difilncHy  the  property  of  the  feveral 
owners  of  the  cargo,  fiiould  the  Court  confider  further 
proof  necciTary.  But  it  will  be  found  altogether  im- 
material  whciher  thefe  goods  are  the  property  of  one 
perfon  or  feveraL  By  the  treaty  of  1654,  t^is  coun- 
try acknowledges  that  PcrUigucfe  bottoms  fliall  make 

fortuguefc 
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Portufuefe  TOods  and  merchandizes.     The  captors  are         The 
not  therefore  in  a  fituation  to  enquire  whether  thele   cor^caode 
goods  bdong  to  one  or  more  proprietors.     By  thif 
treaty  the  property  of  even  enemies  on  board  would     jun^  aotb 
be  protefled,  becaufe  the  veffel  is  Poriuguefe.     If, 
therefore,  there  be  any  neceffity  for  further  proof,  this 
circumftance  will  not  affefl:  the  claimants,  and  prevent 
its  introdudlion.     Upon  the  queftion  of  contraband, 
an  objeftion  is  made  which  it  is  fuppofcd  muft  be 
fetal,  from  the  terms  of  the  order  14  June  1 803-  Here 
it  is  fubmitted,  that  the  pitch  and  tar  appear  to  have 
been  openly  carried,  without  difguife  or  fuppreflion, 
which,  although  it  will  not  render  it  fair,  if  generally 
illegal,  yet  it  materially  alters  the  queftion  from  a 
common  cafe  of  contraband.     The  pitch  and  tar  not 
being  carried  out  under  falfe  papers,  cannot  induce 
condemnation  of  fliip  and  cargo  on  the  return  voyage. 
The  term  contraband  is  altogether  relative  in  its  mean- 
ing, as  that  which  is  contraband  on  board  tl  Dutch  veffel 
is  not  fo  on  board  a  Swede.     Pitch  and  tar  are  only 
liable  to  pre-emption  as  being  the  natural  produce  of  the 
latter  country.     Here  alfo  the  owner  of  this  property 
fhould  be  put  upon  at '  leaft  the  fame  footing  as  a 
Swedey  from  the  protection  afforded  him  by  the  terms 
of  the  Poriuguefe  treaty  of  1654,  which  admits  that 
Portuguefe  (hips  make  Portuguefe  goods  and  merchan- 
dizes.    From  this  treaty  neither  party  can  retreat  by 
any  ad  of  its  own  alone.     If,  therefore,  pitch  and  tar 
were  at  the  period  of  that  treaty  confidered  goods  and 
merchandizes,  they  muft  be  confidered  fo  ftill.     Al- 
tholigh  we  have  fince  altered  the  determined  meaning 
pf  the  term  contraband  with  refpeO:  to  other  nations, 
it  muft  remain  the  fame  with  refped  to  Portugal^  and 
her  rights  remain^  the  fame,  unlefs  it  can  be  ihewa 
that  fome  exprefs  ftipulation  has  been  entered  into 
N  Ha  to 


lep  CASES  DETERMINED  IN  THE 

The  to  concede  thofe  rights.     To  determine  this  queftion 

CoRACAp  DE  ^^  niuft  e^famine  the  treaties  themfelves,  for  this  is 

Maria  ,jq^  jj^^  Qj^|y  i^e^ty  cxtant  between  this  country  and 


June  aoth,  Portugalj  and  alfo  enquire  what  was  then  the  general 
i8n.  jj^  refpefting  contraband  throughout  Europe.  An 
opinion  given  by  Sir  Leoline  Jenkins^  to  be  found  in 
the  fecond  voluioe  of  his  work,  publiflied  about  the 
y^r  1674,  as  to  the  charader  of  thefe  particular  arti- 
cles, is  favourable  to  the  prefent  cafe,  and  feems  to  have 
confidered  thefe  articles  under  fimilar  circumflances 
not  ofaftriflly  contraband  nature. 

On  r^erring  to  the  articles  of  thefe  treaties,  it  will 
be  found  there  is  no  enumeration  of  articles  of  a  con- 
traband nature  in  the  treaty  of  1654  ;  nor  do  pitch 
and  tar  form  any  part  of  the  exceptions  of  that 
treaty.  It  has  been  denied  thefe  treaties  have  any 
thing  to  do  with  the  regulation  of  the  trade  to  the  co« 
Ionics.  It  is,  however,  remarkable,  that  the  nth  and 
l6ih  articles  of  the  treaty  1654  relate  to  the  trade  with. 
America  ^Xidi  Africa^  and  the  ixth  to  the  trade  to  thsit 
with  the  Eaji  and  IVefi  Indieu 

By  the  Court. 

Is  there  any  thing  in  that  treaty  which  would  Ie« 
galize  a  trade  at  that  tin^e  confidered  illegal  ? 

-« — No,  my  Lord;  but  there  is  a  wide  difference 
between  things  then  actually  illegal,  and  thofe  which 
have  fmce  been  denominated  illegal.  The  illegality 
here  contended  for  is  of  modern  date,  confequcnt  upon 
^  change  of  circumflances. — 

Court. 
Yes ;  but  it  has  been  attempted  to  juftify  a  trade  by 
Hutcb  (hips  to  the  colonies  upon  the  articles  of  the 
I>yich  treaty,  yet  this  was  incffeftu^l,  and  the  Court 
condemned  thofe  Dutch  veHi;!^. 

The 
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* The  obieft  of  the  Porttfrucfe  treaty  was  to  grant         The 

t     '    T*  ...  t        •,     J        /  •  Ji  SAXT188IMA 

the  Portuguefe  nation  a  decided  advantage  m  trade  over    co»Acao  db 

other  nations  ;  they  are  not,  therefore,  to  be  confidered         ^*'^ 

as  in  the  fame  fituation  as  other  neutral  merchants,  as     June  wt\^ 

has  been  urged.     Our  policy  has  induced  us  to  grant 

tbele  facilities  and    advantages  for  obvious  reafons* 

The  I  ith  article  of  the  treaty  1642*  provides,  that  fub-» 

jefts  of  the  king  of  Great  Britain  may  carry  viftuals 

and  arms  to  Spain^  fo  as  not  from  Portugal  itfelf,  in  the  . 

event  of  a  war  between  Spain  and  Portugal^  and  that 

Portuguefe  fubjed^  may  have  the  fame  privilege  fhould 

a  war  arife  between  Great  Britain  and  Spain. 

This  has  never  fince  been  changed  by  fubfequent 
ft  ipulation.  The  following  treaty  partakes  of  the  fame 
fpirit.  Under  thefe  circumftances  it  would  be  ex* 
tremely  hard  to  confider  the  cafe  of  fuch  claimants  li- 
able to  be  aifefled  by  the  general  law  of  contraband  as 
applied  to  other  nadons  at  the  prefent  day.  Nor  can  tha 
mere  orderof /«;?^  1 803  be  taken  to  have  newmodelied 
by  its  vague  and  general  terms  the  law  of  contraband 
with  refpe£l  to  Portugal^  which  had  for  its  foundation 
thefe  two  treaties* 

If  the  cafe  {hould  require  farther  proof,  the  claims 
ants  are  prepared  to  afford  every  information.  In  the . 
Court  below  difficulties  occurred,  owing  to  the  ftate, 
of  Portugaly^nd  the  impoflibility  of  collefting  proofs  and 
tranfmitting  them  to  Ne^  Providence  within  the  tim« 
limited,  there  being  no  direft  communication  between 
Portugal  3Xid  New  Providence.  The  captors  preffed 
for  adjudication,  and  the  property  was  condemned. 
The  information   required  by  the  Judge    below  is 


•  This  paflage  has  not  been  compared  with  the  treaty  alluded- 
tO|  havbg  in  vain  endeavoured  to  procure  a  copy  of  it* 

H  3  partly 
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San^mma    P*"'y  unneceflary,  from  the  original  evidence  adduced 
CoHACAo  DE   in  the  ci'fe.-    It  has  been  faid  the  two  bills  of  lading 
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were  framed   purpofely  to   deceive    cruifers.      Thb 
June  2cth,     would  bc  produdivc  ot  no  advantage  while  the  clear* 
ance  was   on  board,  which  is  a  moll  material  fhip's 
paper.     In  both  this   and  the  invoice  thefe  objeftion. 
able  articles  are  detailed  without  any  attempt  at  difguifc. 
The  Cargo  being  of  a  very  mii'cellaneous  nature^  the  dif- 
ferent articleswere  too  numerous  to  be  contained  in  one 
bill  of  lading,  two  became  neceflary  ;  and  it  is  remark- 
able the  certificate  of  the  Britijh  Conful  ftates  thefe 
goods  to  be  the  property  of  Portuguefe  fubjefts,  as 
appears  from  the  bills  of  lading  which  were  duly 
fliewn  to  him.     The  imputed  fuppreflion  or  conceal* 
ment  of  that  bill  of  lading,  containing  thefe  articles,  is 
•  falfifieu  by  the  pofuive  admiffion  of  this  Britijh  Con- 
ful \  and  thefe  billsj  as  well  as  the  other  fliip's  papers^ 
all  equally  explicit,  were  (hewn  to  feveral  fearching 
veflels  in  the  €ourfe  of  the  voyslge,  any  one  of  which 
papers  muft  have  acquainted  them  with  the,  nature  of 
the  cargo.     The  whole  tranfaftion  is  charaflerized  by 
the  utmoft  fairnefs,  and  it  is  prefumed,  whatever  may 
be  its  legal  effeft,  with  refpeft  to  this  part  of  the 
cargo,  it  will  at  leaft  procure  the  claimants  the  advan- 
tage of  introducing  farther  proof  as  to  the  remainder^ 
if  fuch  further  proof  fhall  he  confidered  oecelfary. 

King^s  Advocate  in  reply — ^argued,  that  from  the 
infufEciency  of  the  proof  of  property,  and  the  pofi- 
tive  teftimony  of  fome  of  the  witneffes,  who  clearly 
proved  an  enemy's  intereft  therein,  this  ihip  and  cargo 
being  thus  falfely  reprefented  was  liable  to  coqdem* 
nation        ■ 

{Dall(» 
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'*    {Dallas  and  Adams — ftrongly  objected  to  the  courfe         The 
t)urfued.     The  reafon  in  the  captor's  cafe  folely  ap-    cb^RAcIITM 
plied  to  the  illegality  of  the  trade  either  in  riefpeft  to       Maria. 
the  Orders  of  Council,  or  the  contraband  nature  of  the     j«„«  aoth, 
goods,     A  new  ground  of  impeachment  had   fince        ^^^*- 
been  taken,  the  infufficiency  of  the  proofs  of  property. 
This  was  taking  an  unfair  advantage  of  the  claimant?, 
who  fhould  have  been  informed  by  the  captor's  cafe 
what   they   had  to  defend.      Indeed   for  fairnefs  it 
(hould  be  underftood  at  the  bar,  that  when  it  was  in- 
tended to  purfue  this  ground  of  impeachment,  one  of 
the  reafons  in  the  cafe  ftiould  diftinftly  ftate  the  objec- 
tion as  to  property.) 

■  '  As  to  the  trade  in  which  this  veffel  was  en- 
gaged, the  order  of  June  1S03  was  precifely  appli- 
cable, and  furnifhed  fuScient  ground*  for  condemna- 
tion. The  nature  of  fuch  a  tranfaftion  would  not 
now  be  decided  by  a  reference  to  the  conftrucUon  put 
on  contraband  in  the  year  1654.  The  term  contraband  * 

in  the  order  related  to  that  v/hich  in  general  accep- 
tation was  confiJered  contraband  when  the  order 
iffued.  'No  doubt  could  be  entertained  of  its  mean- 
ing in  1803.  Pitch  and  tar  had  then  been  held 
contraband  by  the  decifions  of  thefe  and  other  Courts. 
It  had  been  argued,  although  the  treaty  would  not 
certainly  proteft  Poriuguefe  fubje£ts  in  a  trade  clearly 
illegal ;  yet  fuch  illegality  muft  be  proved  to  be  of  a 
contemporaneous  nature.  Since  the  decifions  above- 
mentioned  this  fubdle  diftinftion,  if  it  could  ever  avail, 
mfuft  have  been  futile.  But  the  principle  upon  which 
It  was  attempted  to  be  eftabliftied  was  highly  objcc* 
tionable.  Suppofing  a  material  change  had  now 
Td  4  taken 
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TJie        taken  place  in  the  art  of  war,  and  thofe  articles  now 
CoRACAo  oE    confldered  contraband  ihould  be  difufed,  and  others 
^^'""'''      fubftituted  which  had  been  hitherto  confidered  inof- 
ju%e  2«th,     fenfive ;  and  that  fubfequent  to  fuch  a  change,  an 
order  of  a  fimilar  nature  had  iflfued,  would  not  every 
Court  of  juftice  conftrue  an  order  prohibiting  the 
importation  of  contraband  into  the  colonies  as  adapt- 
ing itfclf  to  fuch  a  change  ? 

By  the  Court. 
Sir  William  Grant.  *—  As  it  has  been  fuggefted 
that  one  treaty  permits  even  the  exportation  of  arma 
to  a  belligerent ;  if  counfel  are  difpofed  to  go  that 
length,  it  may  be  contended  there  can  be  no  contra- 
band with  refped  to  Portugal. 

Adams.  —  So  far  as  refpeds  the  interference  of 
Poriuguefe  fubjeds  in  a  war  with  Spain  and  Great 
Britain  it  certainly  might.  In  this  treaty  there  is  no 
enumeration  of  contraband. 

Judgment. 
Sir  William  Grant. — It  never  was  the  intent  of  this 
treaty  to  except  the  Portuguefe  from  the  general  pro- 
hibition to  trade  with  the  colonies.  Portuguefe  fub- 
je6b  muft  now  take  the  law  relating  to  the  colonies 
to  be  the  fame  with  refpe£t  to  them  as  other  nations., 
The  late  order  regulating  the  trade  by  neutrals  to  the 
enemies  colonies  contains  fpecific  exceptions,  one  of 
which  is  an  exprefs  prohibition  to  carry  contraband 
outwards,  and  it  is  of  no  confequeijce  what  in  1654  was 
the  precife  meaning  of  the  term.  What  is  the  idea 
conveyed  by  the  order  ofjwu  1803  ?  This  applies  to 
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all  forts  of  contraband  then  exifting.     It  was  their        The 
duty  to  have  afcertained,  when  there  was  fuch  juft   corJcIo  oi 
reafon  for  doubt  and  apprehenfion  with  refpeft  to  this      Maria^^ 
undertaking,  that  the  opinion  •  they  were  difpofed  to  ~.„^  ^oth, 
entertain  of  the  treaty  was  well-founded.    It  is  to  be         *^**' 
regretted  certainly  that  the  party  (hould  have  been 
fo  far  miftaken,  and  tpok  no  pains  to  provide  fatisfac- 
tory  informsition  upon  this  head ;  and  it  appears  to 
us  the  claimants  have  now  taken  up  a  queftion  upon 
which  there  cannot  be  entertained  a   doubt.    The 
fentence  of  the  Court  below    muft    therefore    be 
afSrmed. 

Dallas  —  applied  for  the  claimant's  expences,  as 
they  had  been  led  into  coniiderable  intricacies  and 
expences  by  the  unufual  mode  prefcribed  for  fur- 
nilhing  proo£s  by  plea  and  proof,  and  when  fo  much 
doubt  had  appeared  to  have  exifted  in  the  mind  of 
the  Judge  of  the  Court  below,  from  the  courfe  which 
he  had  adopted,  it  was  not  unreafonable  to  fuppofe 
they  might  have  confidered  themfelves  exempt  from 
the  ordinary  reftridions  impofed  on  other  neutrals  in 
the  condud  of  this  trade. 

Application  refufj^d. 

Sentence. 
Pronounced  againft  the  appeal,  affirmed  the  fen- 
tence of  the  Court  below,  condemning  the  fhip  and 
cargOy  and  remitted  the  caufe. 
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^n(t  10th, 


FRANKLIJT,  Fousvth,  Mafter. 


A  cafe  of  rcfcue. 
Argued  that  as 
the  ihip  and  th« 
cargo  were  the 
prcpeity  of  dif- 
ferent perfons, 
thia  defcription 
of  cafe  not 
hitherto  decided^ 
and  the  ownera 
of  the  cargo  were 
not  bound  by 
the  roifcondu6^ 
of  the  mailer. 
Objedion  over* 
ruled,  ihip  and 
cargo  condemn- 
ed. 


AN  appeal  from  afentence  of  condemnation  of  (hip 

and  cargo,  pronounced  by  the  Judge  of  the  Vice 

Admiralty  Court  oi  Gibraltar,  as  refcued  from  the 

prize  mafter  put  on  board  whilft  proceeding  to  a  port 

for  adjudication* 

The  King^s  Advocate  for  the  Caplon — Adverted  to 
the  circumftantial  evidence  exhibited  in  the  cafe, 
proving  the  faft  of  the  mafter  and  his  crew  having 
rifen  upon  the  prize  mafter  and  his  men,  whom  they 
had  confined  below,  whilft  the  fliip's  courfe  was  al- 
tered for  her  own  port  of  deftination.  In  the  proTe- 
cution  of  which  intention  this  fliip  was  again  cap- 
tured. He  now  prayed  the  fentencc  might  be  af- 
firmed. 


Dallas  for  the  claimants  -^  fubmittcd  that  in  this 
cafe,  notwithftanding  the  veflers  courfe  had  been 
changed  by  the  interference  of  the  mafter  and'  crew, 
yet  it  would  be  difiicult  to  make  out  a  cafe  of  refcue 
from  the  evidence,  as  it  appeared  no  adual  force  had 
been  employed ;  but  that  frpm  the  improper  conduS 
of  the  prize  mafter,  as  it  was  ftated  in  an  affidavit 
made  by  one  of  the  crew,  the  fhip  was  confidered  to 
be  in  danger  ;  and  by  the  confont  of  the  remaining 
parties,  it  was  refolved  the  veflel  fhould  be  navigated 
by  the  mafter.  The  mere  circumft-^nce  of  the  veffel's 
courfe  having  been  fliaped  for  a  different  port  from 
4  that' 
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that  to  which  (he  had  been  bound  by  the  diredlion  of        The 
the  captor^  would  not,  he  contended,  affefl:  the  inte- 


refts  of  tlie  claimants  upon  iha  principles  laid  down     ^«»<  wth, 
by  the  Court  in  the  cafe  of  the  Penfyhaniay  M^Pher" 
fon  {a)  ;  when  the  Court  held  that,  "  there  was  no  (a)  iPri»«Ap. 
^*  duty  impofed  upon  the  matter  or  crew  to  navigate  ^*     ^ 
"  the  veffel  to  a  port  for  adjudication,"     To  fecure 
the  capture  was  faid  to  be  a  duty  impofed  on  the  cap- 
tors at  their  own  peril,  in  which  having  failed  by  pro- 
viding only  a  complement  of  men  inadequate  to  navi- 
gate the  veflTel ;  the  matter,  on  refuraing  the  com- 
mand, had  failed  for  his  own  port,  and  the  Court  de- 
creed reftitution.     The  property  of  the  greater  part 
of  the  cargo  was  not  that  of  the  owner  of  the  (hip» 
which  raifed  a  very  material  conudcration,  whether 
the  fate  of  a  veffel  condemned  for  a  refcue,  would  in- 
volve the   interefts  of  other   p^rfons   who  were  the 
Clippers  of  the  cargo,  and  totally  unconncGed  w}th  the 
owners  of  the   ftiip.     This  was  altogether   a  novel 
queftion,  and  one  which,  upon  a  review  of  the  cafe*;, 
had  not  yet  been  decided.     There  was,  certainly,  a 
diftum  recorded  in  the  cafe  of  the  Catherina  Eliza- 
beih  (Jb\  where  the  Court  faid,  the  confequence  of  a  (*)  5A4».it0p« 
refcue,  "  had  it  been  by  a  neutral  matter  (the  matter  *^** 
**  there  being  an  enemy)  would  undoubtedly  reach 
"  the  property  of  his  owner ;  and-  the  judge  thought 
**  it  (houid  extend  alfo  to  the  confifcation  of  the  whole 
**  cargo  entrufted  to  his  care."     It  mutt  be  obferved, 
however,  this  was  merely  a  diftum,  the  cafe  before 
the  Court  net  at  all   comprifing  fuch   a  queftion* 
tJpon  the  obvious   principles  of  juttice  and  equicy,     ' 
when  there  \^ere  feparate  owners  of  the  cargo  and  (hip 
the  conduct  of  the  matter  ought  not  to  bind  the  owner 
of  the  cargo,  who  could  not  be  confideied  as  haviiig  re- 

pofed 
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Tht  •       P^^^^    ^^y    confidence,    or    capable    of   cxercifing 
Franklin,     j^j^y  controul  ovcr  him.     Upon  this  equitable  prin- 
j  «e  aoth      ^^P^^  ^^^  Court  had  uniformly  regulated  its  decifions 
iUu  *     with  refpeft  to  the  other  queftions,  where  it  had  been 
argued  the  aft  of  the  mafter  fhould  affeft  the  interefts 
of  other  perfons.     In  the  cafes  of  breach  of  blockade, 
of  contraband,  and  of  difpatches — in  the  Mercurim 
(c)iAdm.Rep.  G€rdes\c\  when  the  mafter  committed  a  breach  of 
*^-  blockade,  with  notice,  the  owners  of  the  cargo  were 

admitted  .to  farther  proof,  it  appearing  that  the  mafter 
was  not  fpecially  conftituted  their  agent,  nor  were 
they  then  cognifant  of  the  exifting  blockade.  Other 
cafes  of  a  fimilar  nature  had  fmde  occurred  which 
fandioned  the  principle  upon  which  the  Court  then- 
r4n6Adm,Rep.  pfocccded.  In  the  Ataldnta(d)j  when  difpatches  had 
440.  been  carried  to  the  enemy,  both  fliip  and  cargo  were 

condemned,  becaufe  the  whole  expedition  had  been 
entrufted  to  the  fupercargo,  who  was  acquainted  with 
the  nature  of  the  difpatches,  and  in,  whom  the  owners 
, ,  ^  ^    .      had  repofed  confidence.     In  the  next  cafe  (e\  the 
Noibeck.  mafter  was  part  owner  of  both  mip  and  caigo,  and 

ianais.  *^     '  conftituted   agent  for   the  refidue;  and  there  alfo, 
upon  the  fame  grounds,  the  (hip  and  cargo  were 
•  Ibid  condemned.     In  the  next,  the  Su/an*^  the  (hip  was 

condemned,  and  the  cargo  reftored,  includ'ng  even 
that  part  of  it  belonging  to  the  owner  of  the  (hip, 
a  diftindion  having  been  taken  that  the  mafter  did 
not  appear  to  have  been  appointed  agent  of  the  cargo, 
and  although  his  general  agency  for  the  fhip  would 
affeft  that  part  of  the  property,  the  refidue  of  the 
fame  owner's  property  fhould  not  thereby  be  affeded. 
This  was  carrying  the  principle  to  its  utmoft  bounds. 

Arnold, 
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Arnold^  fame  fide — argued,  firft,  that  the  refcue  was        The 
improbable,  if  not  impoflible,  it  appearing  that  the 
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crew  confifted  only  of  four  eflfeftive  perfons,  a  boy  and  June  ioth, 
an  aged  cook  j  whilft  the  prize  mafter's  force  confilled 
of  feven  men,  all  effefltivc.  And,  fecondly,  that  no 
refcue  was  proved  to  have  been  attempted,  no  force 
had  been  reforted  to  ;  and  the  only  fa£t  which  could 
ferve  as  a  pretext  for  fuch  an  imputation  was  that  of 
throwing  over-board  the  arms  which  lay  on  the  quarter- 
deck in  an  open  balket. 

Court. 
Sir  WHiiam  Grj»/— It  is,  in  our  mmds  from  the 
evidence  adduced,  clearly  a  cafe  of  refcue. 

Iq  the  fewcafesof  refcueto  be  foundreported,the 

prefent  queftion  bad  never  yet  arifen.    In  the  Difpatch^ 
Addifon  (/),  the  mailer  and  crew,  with  xhtfupercargo,  if)  3  Adi».R>p. 
rofe  and  refcued  the  veffel.     Here  all  parties  were 
bound  by  the  a£t  of  their  agent ;  and  both  (hip  and 
cargo  were  condemned.     In  the  Carmelite j  Afhy  1 5th 
December   1802,  fhip  and  cargo    belonged  to  one 
perfon.     In  the  JVaJhington^  the  fliip  and  cargo  were 
both  the  property  of  the  fame  perfon,  and  both  con- 
demned. In  theM^zrj(^),the  (hip  and  cargo  were  both  fe)  Lord",  loik 
condemned,  the  cargo  being  the  property  of  the  fhip's    "^  * 
owners,  the  fupercargo,  and  two  others.     In  none  of 
thefc  had,  therefore,  the  queftion  arifen.     Having  no 
du-eft  authority,   the  queftion  (hould  be  argued  by 
walogy.     In  the  Alexander^  Ages{lj\  a  cafe  of  breach  (*)  4  Aam.Rep. 
of  blockade,  where  the  fhip  was  condemned,  and  it  was  ^^' 
objected  that  the  owners  of  the  cargo  were  not  bound 
by  the  aft  of  the  mafter.     The  Judge  admitted,  that 
Jiad  the  mafter  deviated,  under  partical^r  diredlions 
from  the  fliips  owners,  to  land  part  of  his  cargo  at  the 

blockaded 
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The        blockaded  port,  unknown  to  the  refl  of  the  fliippcrs, 
fuch  partial  inftrudion  might  lead  the  Court  to  con- 


juwaoth,  fider,  with  indulgence,  that  diftinclion  in  favour  of 
thofe  fliippers  who  had  meditated  a  legal  voyage  ; 
but  as  the  cafe  flood,  no  fuch  diftinftion  could  be 
raifed  from  the  fa6ls  proTed.  Upon  thefe  autho- 
rities, he  contended  the  claimants  were  here  en- 
titled to  an  equal,  if  not  greater  fhare  of  favour- 
(*^^5A<im.Rcp.  able  confideraiion.  In  the  Adonis  {h),  the  claim- 
ant's  cafe  failed,  becaufe  the  fa tl  of  purity  of  intention 
on  the  part  of  the  owners  of  the  cargo  was  not  (hewn, 
it  would  have  been  otherwife  if  the  fad  had  been 
eftablifticd. 


King's  Advocate  in  reply — faid,  if  the  queftion  were 
new  it  was  the  higheft  time  it  fliould  be  fettled  by  a 
folemn  decifion.  Although  afls  of  a  maflcr  did  not 
in  all  cafes  bind,  yet  in  mod  they  did  ;  and  he  appre- 
hended particularly  in  thofe  inftances  where  the  prin- 
ciple was  found  neccflary  for  the  proteftion  of  belli- 
gerent rights ;  if  fo,  the  prefent  cafe  would  be  in- 
eluded.  Where  no  poflibility  of  privity  between  the 
mafter  and  his  employers  or  freighters  exifted,  Courts 
had  relaxed  the  rule  refpecling  blockades,  and  granted 
greater  indulgence  to  the  parties.  Where  the  poffw 
bility  exifted  they  had  aQed  direftly  the  reverfe.  Infinite 
danger  would  attend  the  admiffion  of  fliippers  to  dit 
tinguifli  their  purpofe  from  that  of  their  mafter.  The 
cafe  of  contraband  and  of  difpatches,  did  not  fupport 
the  principle  contended  for.  The  enforcement  of 
the  right  of  the  captor  to  bring  in  for  adjudication, 
upon  which  fo  much  depended  in  the  conduft  of  a 
war,  was  too  important  not  to  claim  the  particular 

attention 
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attention  of  the  Court.     I^  was  fuch  a  neceflary  right,        The 
and  acquiefcence  on  the  part  6{  the  neutral,  was  fo  ^ 

imperatively  enjoined,  that  any  infraftion  of  theimph'ed  •^«»«  ao*. 
compa(5l  would  be  attended  with  the  mod  dangerous 
confequences,  and  (hould  therefore  be  punifhed  in  the 
moft  exemplary  manner,  by  the  confifcation  of  the 
whole  property  engaged.  Counfel  had  urged  that 
where  there  was  no  cafe  in  which  a  diverfity  of  in- 
tereft  had  been  brought  before  the  Court  for  fentencc. 
It  might  be  true ;  but  the  cafe  of  the  Swedijh  con- 
voy (/)»  he  thought  would  be  quite  decifive  in  prin-  (0  9Adm.R^- 
ciple  upon  this  cafe,  when  the  Court  condemned  all 
the  property  withheld  from  fearch. 

Dj/A/j  — objcfted,  that  in  the  Swedijh  convoy 
cafe  the  Court  had  decided  on  different  grounds 
from  thofe  fubmitted  here  for  condemnation,  the 
owners  of  the  cargoes  having  put  them  on  board 
with  knowledge  of  the  intended  convoy,  and  its 
purport. 

The  Court  took  time  to  deliberate. 

June  25th,  181 1. 

The  Court  pronounced  againft  the  appeal,  aflSrmcd 
(he  fentence  of  the  Court  below,  condemning  the  Ihip 
^d  c^rgo. 
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/wy»5tii,  MINERVA,  Glen,  Mafter. 

1811.  ^  ' 

QneftioD  on  joint  TN  the  vlce-admiralty  Court  at  Jamaica  the  Judge 
^mem'Jjn^;  ^^d  pronounccd  for  the  intcreft  of  His  Majefty's 
JS«ita^^or  in  ^^P  ^^  ^'7"^>  2is  joint  captof  of  thc  prize  in  queltion^ 
taking  a  prize  with  His  Majcfty*s  brig  Goelan,  and  rejeSed  a  fitniUr 
4uri9g  fevcrai  cUiiTi  on  the  part  of  two  other  veffels ; — ^againft  which 
h^vTbr/nl^"^  fentcnce,  fo  far  as  refpcfted  the  intereft  of  La  Pique^ 
fcffitl  b**iu^'    ^^^  aftual  captor  appealed. 

adual  ramor, 

eonftrudthre  cap  Dallas Jiated  the  RefpondenCs  cafe. — ^The  reafons  ad« 
Iwl^a^fnfi^irti  ducedforaffirmingthe  fentencc  pronounced  in  theCourt 
cattrb"'fir"a"i»  ^^^^  wc**^*  "  becaufeLi2P/y«f  was  infight,and known 
w^ih  the  actual    bv  the  commandcr  of  theG^^Ain  fo  to  be,  from  between 

cainor* objected       ^  %   »      1     r*    m*     -n    1     ^       1      • 

to  aifrauduicDt,  three  and  four  o  csock  r^M.  till  dark,  durmg  any  part 
h^vinu"b!e«"  of  whicli  time  the  Goelan  might  have  made  thc  capture 
S*ki^*en.  ^^  queftion  ;  and  ?dly,  becaufc  the  intereft  of  a  Ihip 
leruincdofthe  in  fight  cannot  be  defeated  by  a  delay  wilfully  made 
tuaicaJKor;  in  till  after  dark,  with  a  view  to  defeat  that  intereft." 
which* Aerthcr  The  joint  captors  allegation  pleaded,  amongft  other 
dS^y^lkh^t  things,  that  on  the  day  of  capture,  about  three  o'clock, 
affording  any  CO-  j^q  velTels  wcre  difcovered  by  La  Pique,  in  company, 

operation,  and  i_i  •  rr» 

wa« 01  tot  fight  about  three  leagues  diftant.  Soon  after  La  Pique  and 
^jture^whidi  one  of  the  fliips  in  company  exchanged  fignals,  and 
occurred  after     ^ecame  knowu  to  each  other;  fhe  proved  to  be  tjic 

Mui^edTr  the  ^^^^^^9  ^^^  about  fix  lowcred  a  boat,  and  fent  fomc 
exchifive  intereft  perfous  on  board  the  prize.  La  Pique  being  ftill  in 
tor, the  foregoing  fight ;  but  the  lightucfs  and  variable  ftate  of  the  wind 
S^g^hlu'^ii^af.  prevented  her  coming  up  with  them  ;  and  laflly,  that 

cwrto^i^T**  *  ^f  *^  ^^9^^  ^^^  ^^^  ^^  %*^^  ^^  *«  9^^^^^^  moment  of 
capture.  the  a^ual  taking  fojfejfton  ol  thc  ftrange  ftiip  by  thc 

Goelan^ 


sisi. 
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G$elany  it  was  owing  to  the  fraud  pra£tifed  by  the        t%0 
commaDder  and  crew  of  the  Goelan^  in  laybg  by  and    .  'nskva>^ 
hoYexdng  about  the  ftrange  fhip^  and  poflponing  fuch     A/^  a^tij, 
taking  poflfeffion  of  her  until  after  it  was  dark^  with 
the  view  and  intention  of  excluding  the  commander 
and  crew  of  the  Pique  from  {hairing  in  the  captur^ 
the  faid  commander  and  crew  of  the  Goehn  well 
knowing  that  becaufe  of  the  lightnefs  of  the  wind  and 
the  diftance  the  Pique  was  off^  (he  could  not  come 
near  to  the  Goelan  in  time  to  defeat  this  purpofe :  that 
the  commander  and  crew  of  the  Goelan  might  have 
taken  poiTeilion  of  the  ftrange  (hip  at  any  time  during 
the  faid  afternoon ;  but  they  thought  it  bcft  to  defi^ 
fo  doing  until  dark,  with  the  view  and  intention  afore* 
faid/*     The  counter  allegation  of  the  adual  captor 
admitted  the  fa£t  of  fight  until  five  o'clock^  and  the 
interchange  of  fignals,  as  well  as  the  pafling  and  re^ 
palling  of  a  boat  between  the  Goelan  and  prize,  but 
obje&ed  to  the  poffibility  of  the  latter's  being  feen  by 
La  Piqtte^  having  then  been  out  of  fight  upwards  of 
an  hour,  it  was  fo  dark  when  poiTeflion  was  taka^ 
th^t  although  within  hail,  the  Goelan  could  not  be 
feen  by  the  prize,  and  further  denied  that  the  Goelan 
had  pbftponed  taking  poffeffion  until  dark  with  any 
fraudulent  intention;    finally^    maintained  that  La 
Pique  rm^t  have  come  up  with  both  veflels,  had  (he 
not  been  fteering  a  contratt7  courfe  dire£t  for  Port 
RojaL    The  examinations  of  feveral  witneiles  corro- 
borated the  fads  alleged  by  the  joint  captor :  the 
;tnate  of  the  prize  depofed,  the  pcize   had  previoufly 
been  captured  by  the  Goelan^  and  after  adjudication 
releafed;  that  the  prize  departed  from  Port  Royal 
again  on  the  ift  January^  the   Goelan  in  company. 
About  fix  the  prize  was  boarded  by  the  Goelan  agaifi, 
Vql.IL  I  '        abos^ 
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Tii«^^     a  boat  returned  to  the  Goelan  with  G/f«  the  maftef, 
and  afterwards,  about  feven,  a  prize  mafter  and  creW 


Ju^  a^th,  came  on  board,  Wat/briy  a  feaman  on  board  the  prize, 
faid,  at  one  o'clock  that  day  LaPique  was  within  three 
miles  of  the  prize^ftanding  up  to  her.  On  exchaiiging 
iignats  with  the  Goelan^  fhe  tacked  and  flood  away ; 
about  five  o'clock  the  Goelan  hailed  the  prize,  and 
again  a  quarter  after  five.  She  about  that  time  made 
fignalsto  La  Pique,  and  fent  her  boat  on  board  the 
prize,  which  carried  back  the  mafler  about  fix,  then 
nearly  dark ;  when  ihe  boat  came  firft  La  Pique  was 
in  fight  from  the  round  tops,  and  about  three  leagues 
diftance.  The  boat's  crew  h^d  hidytht Goe/an  had  been 
fent  oiit  by  the  adniiral  exprefsly  to  make  this  capture* 
but  would  not  attempt  it  until  they  had  got  out  of 
fight  o£  La  Pique,  the  harbour,  and  (hipping,  that 
fhe  might  be  exclufively  her  prize.  The  purfer  of 
La  Piquej  a  releafing  witnefs  corroborated  this  ftate- 
ment,  adding,  that  at  a  quarter  pad  four  he  izwlhcGoelan 
and  prize  in  company  ;  he  then  went  below,  and  faw 
them  no  more.  La  Pique  could  eafily  have  come  up 
with  the  Gde/an  and  prize :  he  confidered  the  prize  under 
proteftion  of  the  Goelan.  Five  days  after,  the  captain  of 
the  Goelan  told  him,  that  in  confequence  of  La  Piques 
heaving  in  fight  on  the  ift  January,  he  was  obliged 
to  run  confiderably  to  leeward  to  take  pofleffion  of  the 
Minerva.  TTpon  this  ftatement  of  evidence  there 
could  be  little  doubt  the  capture  was  poftponed  for  a 
confiderable  time  with  the  Intention  of  defrauding  the 
joint  captor,  and  upon  the  authority  of  what  had 
(«)  3  Adm:R«p."  fallen  from  the  Court  below  in  the  cafes  of  the  Ro- 
Ib^z  Adm.Rcp.  ^^^^  i^)y  SHusy  and  Waakfambeid  (b\  the  Court  would 
»•  'feel  it  imperatively  its  duty  to  defeat  the  injurious 

cffed  of  fuch  a  fraud,  and  taking  the  fefts  of  the 
cafe  as  (if  no  fuch  fraud  had  been  interpofed)  they 

in 
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in  all  probability  >vould  have  been,  would  affirm  the     ^^  The 
fentence  pronounced  in  favour  of  the  joint  captor. 


MiNBRTA. 


King's  Advocate  and  Carr^  for  the  Appellant^ — con- 
.  tended  the  afferted  joint  captor's  cafe  had  not  been 
Sufficiently  made  out :  More  particularly,  as  it  had  been 
repeatedlydecided,  a  claimant  under  fuch  circumflances 
could  only  recover  by  the  ftrength  of  his  own  cafe. 
The  proof,  therefore,  (hould  be  very  ftrong  indeed,  to 
induce  the  Court  to  pronounce  for  an  aflerted  interefl: 
where  the  moft  pofitive  oaths  of  fcveral  witnefles  efta- 
blilhed  the  fa£t:,  that  this  velTel  was  not,  nor  indeed 
could  not,  be  in  fight    at    the    time    of  capture. 
Such  was  the  teftimony  of  the  mafter,  mate,  and 
fupcrcargo  of  the  captured  veffel.     The  fecond  ground 
upon  which  thefe  parties  had  founded  a  claim  was, 
.  that  of  a  mere  accidental  view  of  this  capturing  veifel 
.  and  prize  during  a  part  of  the  day  in  the  evening  of 
which  the  capture  was  made.    It  never  had  yet  been 
determined,  that  obtaining  fight  of  even  a  chafe  under 
fuch  circumftances  would  entitle  a  veffel  as  joint  cap- 
tor.    There  muft  neceffarily  be  proved  either  a  joint 
chafing,  a  co-operation,  or.  an  affiftance  zSoiAed  to 
the  aftual  captor  by  the  prefcnce  and  proximity  of 
.  the  afferted  joint  captor.    None  of  thefe  circumftances 
formed  part  of  the  cafe  of  thi«, veffel  as  detailed  in  the 
evidence.  La  Pique  had  fleadily  maintained  her  courfe, 
.  which  was  faid  to  be  from  the  Spanijh  main  to  the 
.  port  from  whence  thefe  two  veffels  Jiad  a  fcort  time 
.  before  departed,  and  having  merely  exchanged  fijgnals 
with  the  GoeJanj  bore  dir^ft  for  Port  Royal.    What 
had  been  faid  by  one  failor,  that  La  Pique  was  at  one 
time  within  three  miles  of  the  prize,  and  might  eafily 
have  borne  down  on  her,  was  confiflent  enough,  as 

la  th^ 


Jviy  25tb, 
zSix. 
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Tie        the  prize  was  leaving  that  hart)Our  to  which  the  otbdr 
was  dircfting  her  courfe.     This  accounts  for  Ae  con- 


J^  ajth,  tradlftory  nature  of  fome  of  the  evidence  in  this  caufe  ; 
*  ""  as  it  for  a  time  appeared  as  though  La  Pique  was  in 
purfuit.  From  the  narm*c  of  her  courfe  it  might  have 
appeared  fo,  but  there  is  no  ground  to  believe  any 
fuch  thing  was  in  contemplation  ;  neither  wto  it  natii* 
ral  to  conclude  this  veflel,  juft  coming  out  of  Port 
Royal^  and  accompanied  by  a  King's  fhip,  could  have 
been  an  enemy.  There  was  equally  as  Uttle  fi^unda- 
fion  for  the  imputation  againft  the  captor,  of  having 
wilfully  poftponed  the  capture  for  the  purpofe  of 
fecuriilg  the  prize  exclufively  to  himfelfc  k  was  not 
pleaded  in  the  allegation,  that  it  was  the  duty  of  the 
G^elan  to  have  hoifted  a  fignai  of  an  enemy  in  fight. 
The  converfadon  alluded  to  by  the  purfer  of  La  Pique 
was  totally  undeferving  of  credit ;  firft,  as  it  was  the 
evidence  of  a  releafing  witnefsyUnfuppon^  by  any  other 
wittae&y  although  he  admitted  a  lieutenant  was  then 
j^refent ;  and  next,  as  it  was  impoffiUe  the  captain  of 
the  Goelan  mud  not  have  been  aware  of  the  danger 
lie  incurred  by  any  fuch  avowal,  without  the  poffibility 
of  obcainmg  thereby  a  countervailing  advantage.  It 
never,  however,  could  be  maintained,  that  the  officers 
of  His  Majefty's  navy  were  bound  to  pubKfli  theu  fiif* 
picions  of  the  property  of  any  unarmed  vcflfel  they 
might  pitobably  have  an  intention  of  examining,  or 
were  even  proceeding  t&  examine ;  it  would  be  at- 
folded  with  no  pubKc  utility,  and  would  impofe  a 
great  hardfhip  and  k>£s  uponlfoMayeft/scruizersw 
For  the  following,  among,  other,  reafons  it  was  uiyed 
^  Court  would  pronounce  for  the  appeal  :^ 

Becaufe  La  Pique  was  not  in  fight  at  the  time  of 
capture;  and  had  not  manifefted  any  diipofition  to- 
chafe  or  examine  the  prixe  in  c^ueiUon  v 

Becaufe 
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Becaufe  the  fuggeftbn  of  a  wilful  pofl^KiDemfili^  of       THe 


MmrBftTA. 


feiEure  is  \mfounded,  and  would  not,  if  trufiy  fupport 

the  legal  confequences  that  have  beoi  attributed  to  it     m^  a^th, 

on  the  part  of  La  Pique. 

Adam^  in  r^^/y^-r-ftated,  that  by  the  confeffioa  of 
aH  parties,  the  prize  had  beea  within  the  reach  of  t)x« 
GoiUuh  fo  as  that  at  any  period  of  tb«  aftemooo  bc 
might  have  taken  pofleffion  of  this  (hip.  The  poft^ 
ponetnent  was  therefore  eftablifiied,  with  what  inteur 
tion  rnuft  be  obvious.  Watfon  had  diftindly  faid,  L§ 
Pique  had  left  off  chafe  as  foon  as  (he  diftmg^iflied  tbf 
Goelan*^  fignal.  The  fad  bemg  eflabliihed  that  (hf 
was  in  chafe,  it  was  imppflible  not  to  prelhme  tha^ 
this  veflel  being  a  king's  flup  was  then  as  well  as  ajt 
all  other  times  aduated  with  the  animus  capimdi^ 
King's  ihlps  were  therefore  in  fuch  a  cafe  en- 
titled to  (hare  merely  on  the  cu'cumilance  of  fight ; 
for  by  being  in  fight  alone  they  coQveyed  that  con- 
ftrudive  affiftance  and  intimidation  neceflary  to  found 
a  claim.  The  only  limitation  to  this  rule  arofe  from 
the  circumftapce  of  the  fliip  fo  being  in  fight  either 
being  in  a  (late  which  rendered  it  impoffible  (he  (bould 
render  any  aififlance,  as  by  having  her  fails  on  fbore^ 
&c.  or  by  a  wilful  difcontinuance  of  the  chafe,  with, 
out  being  induced  thereto  by  any  a&  or  omiflion  by 
the  principal  cha(ing  ve(reU  There  can  be  little  doubt 
what  was  the  intention  of  La  Pique  in  chafing,  or 
what  impreffion  the  Go^lanH  fignal  mufl  have  made 
on  her  fo  as  to  induce  her  to  difcontinpe  chafing ;  it 
muft  have  conveyed  the  idea  to  La  Piqued  com- 
mander,  that  there  were  no  fufpicions  entertained  of 
the  prize.  It  would  be  for  the  Court  to  determine 
how  &r  fuch  a  reprefentation  by  one  king's  (hip  to 
another  was  confident  with  the  public  fervice,  and 
1 3  whether 
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Th0  •      whether  in  fuch  circumftances  he  fhould  not  have 
communicated  the  fignal  of  an  enemy  or  a  fufpidous 


^K/yiith,.    fail. 


On  the  fa6t  of  fight,  at  the  moment  of  capture, 
it  was  neceffary  to  obferve  that  in  point  of  law  the 
eiFed  was  the  fame,  whether  a  cruifer  kept  clofe  by 
afufpicious  fail  fo  as  to  fecure  the  poffeffion  when 
he  pleafed,  during  which  poftponcment  of  reducing 
the  prize  into  aftual.  poffeflion  another  cruifing  reffel 
continued  in  fight ;  or  aflually  boarded  her  in  her  fight. 
It  at  leaft  was  the  Gaelari^s  duty  to  take  immediate 
poffeflion ;  the  poftponcment  was  contrary  to  the  prac- 
tice of  His  Majefty's  (hips :  and  where  no  other  reafons 
than  fraud  could  be  afligncd  for  fuch  negleS  it  is  the 
duty  of  the  Court  to  interpofe,  and  defeat  the  fraudu* 
lent  intention. 

Sentence. 
Pronounced  for  the  appeal,  reverfed  the  fentencc 
appealed  from,  fo  far  as  pronounced  for  the  intereft 
of  the  commander  and  crew  of  La  Pique^  as  joint 
captors  of  the  prize ;  and  pronounced  the  fame  to 
have  been  captured  by  His  Majefty's  brig  Goelan 
alone. 


-7 
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REBECCA,  M'Neil,  Mafter.  •'"'y,  'W^ 

^HIS  fhip  failed  from  Baltimore  to  Baiavia,  and,  interfwenccw 
after  her  arrival  there,  was  chartered  by  the  Dutch  of  the  encmy*« 
Government  on  the  1 7th  of  April  1 809,  for  the  purpofc  ^nt!^!^e*^ 
of  tranfporting  a  cargo  from  thence  to  Japan  and  back,  °*^  ^l^^ 
and, '  being  laden  with  a   valuable  cargo  of  fngar,  %^^J^^^^ 
coflFee,  fpices,  &c.  failed  under  American  colours  for  ^ovcnimem,  and 
Decumay  a  Dutch  fadtory  in  the  ifland  of  Japan^  and  «nglg"nCTt°tr 
was  captured  in  the  profecution  of  fuch  voyage,  on  "^.^^J^x^ 
the  24th  of  May  1809,  and  carried  to  Calcutta^vrhtre  ^^  *"  *  "^ji 

^  ,  '  capcity,  to  JDtf- 

the  ufual  proceedings  were  inftituted.  «*»« « J>utch 

fa^ory  at  Japan^ 

The  cargo  being  admitted  to  be  Dutch  property  was  ^JfmJ'Jur w 
of  courfe  condemned.  Illl^^aSTe^icfc 

and  her  govern- 
rr^fTi  ir         «rtiti«  <-t#-  mcnt  fhe  Ihoiild 

The  Judge  alio  rejected  the  claim  of  the  fupercarga  be  free  from  cap- 
for  the  fhip  as  the  property  df  Meflrs,  Smith  and  Buch-'  mh^tet^T^ 
anan,  and  Meffrs.  Hollins  and  WBlair  of  Baltimore,  ^ttt^S!:^7 
,  and  pronounced  "  the  (hip  to  have  been  taken  in  the  "^^^g^^^^J** 
profecution  of  an  unlawful  voyage,  between  the  Dutch  convey  the  pro- 
port  of  Batavia  and  the  Dutch  Faftory  at  Decuma  in  ffl^^  HeU 
Japan,  in  violation  of  certain  orders,  iflued  by  His  S^^e*oIrf1^"rf 
Majefty  in  Council  on  the  7th  oi  January  1807,  which  "^^^  ^^* 
forbid  neutrals  to  trade  between  ports  of  HbMajefty's  1807,  and  a  de- 
enemies,  and  alfo  as  having  been  taken  in  profecution  ^e^^  dune- 
of  an  unlawful  voyage  from  the  Dutch  port  of  Bata^  ^^^' 
%fia^  in  violation  of  certain  Orders  iflued  bv  His  Ma- 
jefty  in  Council  on  the    nth  of  November   1807, 
which  forbid  neutrals  to  trade  from  the  cqlonies  or 
the  enemy  j  and  alfo  as  having  been,  by  the  nature 
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The        of  her  employment  in  the  voyage,  incorporated  mt» 
■BEccA.     ji^g  Dutch  commercial  marine,  and  during  fuch  em. 


Juijf  i8tb,     ployment,  having  become  a  Dutch  fliip/'  from  which 

***'•        fentence,  fo  far  as  related  to  the  condemnation  of  the 

fhip,  and  the  refuTal  of  freight,  the  claimants  appealed. 

The  King's  4dvocateJiated  the  Captor's  ca/e.—ThiM 
¥e&l  had  long  been  engaged  in  the  trade  from  Bai^ 
iimore  toBataviayiwip^Xymg  that  colony  with  neceflaries, 
\i^Qe,and  dry  goods.  In  the  outward  voyage  the  cargo 
confided  almoft  entirely  of  flour.  From  her  intimate 
cozmexion,  therefore^  with  this  colony,  fhe  had  been 
confidered  as  eligible  to  be  entrufted  with  that  part  of 
the  trade  of  the  colony,  which  for  ages  it  had  guarded 
w^th  the  poO;  fcrupulous  jealoufy ;  and  which  no- 
thing  but  the  extreme  difficulty  Dutch  veflels  had  ex- 
perienced in  eludipg  Britijb  cruifers,  could  have  in« 
duced  the ^a/^zv/^w Government  toentruft  toftrangers. 
An  agreement  by  charter-party  for  this  purpofe  was 
entered  into  between  the  dire&or  general  of  the  royal 
finances  and  revenues  in  Afta^  under  the  exprefs  au- 
thority of  the  governor  general  Daendcls  and  Mr* . 
Jligginbotham  the  fupercargo,  who  appeared,  by  the 
letters  of  inftruciioA,  to  have  a  difcrerionary  authority 
over  the  concerns  of  this  ve0el,  although  nothing  ia 
^  thole  letters  pointed  to  any  fuch  expedition  as  that  ia 

which  the  veflel  fubfequendy  engaged.  Several  arti- 
cles of  this  charter-party  which  had  been  drawn  up 
^ith  extreme  caudon  and  minutenefs  were  altogether 
exceptionable  and  perfe£):ly  irreconcileable  with  the 
charader  and  condudt  of  a  drift  neutrality.  By  the 
terms  of  the  contract  this  veflel  was  ^*  hired  for  ancl 
♦^  on  account  of  the  governor  general  in  India  for  the 
V  purpofe  of  completipg  ^  voyage  from  Batavia  to 

[^  Japan 
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^'  Japan zx^\aLf^ to SouzaCaya {or \ht[}xmiai[ ^$^000        n» 
^*  dollars  to  be  paid  not  in  fpecie  but  in  Batavia  pro*     ^'***^^^ 


^^  duce  to  that  amount ;  the  fupercargo  binding  him*     jufy  i8tii» 
•*  felf  and  the  officers  of  the  faid  (hip  to  adhere  in        *  *'* 
•*  every  refpeft  to  the  inftruftions  of  the  Dutch  go- 
^  vemment  in  the  profecution   of  this  voyage,  the 
•*  freight  money  to  be  paid  after  the  faid  (hip  Ihould 
**  be  moored  in  the  roads  of  Souza  Caya  i^  the  go- 
vernment to  have  a  tight  to  fend  with  this  (hip  at  moS; 
three  perfons  employed  in  a  civil  charader  to  and 
from.  Japan,  the  (hip  to  be  free  from  anchorage* 
money  at  her  return  to  Sauza  Caya,  and  alfo  all  (imilar 
charges  on  her  arrival  at  Japan;  as  thofe  charges  were 
to  remain  for  account  of  the  Dutch  government.     By 
another  article  it  was  further  (lipulated  ;  *'  That  if, 
*'  after  the  figning  of  thefe  agreements,  and  before 
**  the  fame  on  the  fide  of  the  fecond  figner  (y  z.  the 
/*  fupercargo)  be  compleated,  11  /hould  appear  that 
'*  the  United  States  of  America  were  involved  in  a 
**  war  with  the  kingdom  of  Holland  or  any  of  her 
•'  alHes,  the  faid  fhip  Rebecca^  and  any  thing  belong- 
^  ing  to  her,  by  her  return  to  this  ifland,  (ball  not  bs 
^  confidered  as  an  enemy ;  and  the  fecond  figner, 
^  although  fuch  a  war  ihould  exift,  (hall  always  be 
^^  entitled   to  the  full  fi'eight-money  ftipulated  by 
**  article  ift,  nor  Ihaii  any  injury  or  moleft  be  done 
"  to  the  faid  fliip,  or  any  perfons  belonging  to  her, 
^*  during  her  ftay  in  the  harbour  or  roads  of  this 
^*  ifland,  or  by  her  departure  from  here ;  nor  fiialj 
^  the  faid  (hip  on  h^  departure  from  here  be  liable 
♦*  to  be  captured  by  any  (hip  or  •  (hips  of  this  colony, 
^*  during  her  paffage  in  the  Indian  Seas,  but  to  the 
i^  contrary,  every  afliftance  (hall  be  given  to  the  fame, 
^  tvoi  u  in  tim^  of  peacCf     l^e  fecond  figner 

f  *  binding 
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Th«        ^^  binding  himfelf  in  the  mean  time.  Chat  if  in  cafe  he, ' 
rkbkcca.     c,  during  the  voyage,  ihould  have  information  that 
jvfy  i8thj     '^  fuch  a  war  had  taken  place,  the  fliip,  notwithftand- 
***^        f <  ing  all  that,  (hall  return  to  the  place  of  her  deftin-* 
"  ation,  and  that  by  avoiding  meeting  any  fliips  every 
•*  exertion  will  be  done  to  the  benefit  and  mtereft  of. 
**  his  employers.'*    This  1^  ilipulation  muft  affeft 
the  ftiip,as  it  ft  ripped  her  of  all  her  national  charafter, 
.    spid  infurcd  to  this  veffel  the  advantages  of  a  new^ 
charafter  in  the  event  of  a  war  breaHing  out,  which  was 
then  very  generally  expefted  in  that  part  of  the  globe. 
She  was  to  be  exempt  from  the  operation  of  fuper- 
vening  hoftilities}  not  only  ihe  relinquiihed  her  na« 
tional  charafter  with  refpcd  to  Holland^  but  even 
ftipulates  to  renounce  her  duty  to   her  own  gpvcm-? 
ment,    by  endeavouring   to  avoid  other  veffels  in 
Older  to  fecure  the  property  of  the  open  enemy  of 
her  own  nation  and  government.     Thus  the  abandon- 
ment of  her  national  charader  by  her  agent's  own . 
^diy  was  in  all  refpeds  complete.     The  ftipulations 
and  conceffions  made  by  xht  Dutch  government  proved 
that  government  confidered  the  abandonment  com«> 
plete  ;  and,  as  a  matter  of  courfe,  every  advantage  a 
Dutch  fhip  could  have  had  upon  fuch  a  voyage  it  ap* 
peared  were  granted  to  her  alfo,  and  flie  became  in 
cSzSl  a  Dutch  ve0el  with  all  the  immunities  and  prL- 
vileges  of  fuch  vefiels  in  thofe  feas^ 

The  nature  of  the  voyage  itfelf  was  alfo  a  fufficient 
ground  of  condemnation.  The  Order  of  the  7th  of 
January  1807  had  interdicted  a  trade  by  neutrals  be- 
tween ports  of  His  Mjyefty's  enemies  or  ports  fo  far 
reftridled  by  thofe  enemies  as  that  Briiijb  veffels  might 
not  freely  trade  thereat.  Hence  a  trade  between  fitf/a« 
via  an  enemy's  pprt  dndJO^cuma,  a  faftoryof  t|ie  enemy 

in 
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in  Japan;^}x\ch  no  Britijh  veffel  woald  be  permitted  to        The 
enter,  w?4J  clearly  within  the  meaning  of  this  order.  A 


fubfa|ueut  order  ifliied,  i  ith  Nwember  the  fame  year,  July  iso^ 
enlarges  the  prohibition,  and  amongft  other  places  de-  *^"' 
dares  all  ports  of  the  enemy's  colonies  fubjeft  to 
thofe  reftrictions  in  point  of  trade  and  navigation  as 
if  the  fame  were  aftually  in  a  ftate  of  blockade  with^ 
certain  exceptions ;  none  of  which  ej^ceptions  were  at 
all  applicable  to  the  cafe  of  this  (hip,  the  voyage  out-^ 
wards  being  direft  between  two  ports  in  the  colonics, 
and  the  return  voyage  to  another  port  oiBatavia. 

The  appeal  for  freight  was  refilled  on  the  ground 
that  as  the  freight  had  been  agreed  to  be  paid  oU 
the  return  of  the  fliip,  which  in  faft  never  took  place, 
the  capture  being  made  on  the  outward  voyage,  no 
freight^money  had  been  earned.  The  reafons  for 
condemnation  were : 

ift,  Becaufe  the  trade  was  in  violation  of  His  Ma» 
jefty's  Orders  in  Council. 

2dly,  Becaufe  the  fhip  is  liable  to  be  condemned  as 
a  Dutch  veffel,  being  taken  as  in  profecution  of  a  voy- 
age from  a  Dutch  fettlement,  to  a  Dutch  taOiory  in 
Japauj  under  affreightment  tp  th^  Dutch  government, 
for  the  fpecial  proteftion  of  the  Dutch  trade,  and  for 
the  conveyance  of  the  officers  of  iht  Dutch  government 
who  were  on  board. 

And  as  to  the  appeal  againft  the  refuial  of  freight* 

3dly,  Becaufe,  it  appears  by  the  charter-party,  that  ^ 

no  freight  vsras  to  be  paid  on  the  event, which  bappenedji 
of  the  veffel  being,  captured  before  her  return  to 
&ouxa  Ca^a.  ,  . 

Dallas  and  Adarrn  for  the  Claimantsi-^By  the  fen* 
tehee  of  the  Court  below  it  appears  the  Judge  pro* 

ceeded 
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iiif        ceeded  to  condemn  this  reffel  upon  fhefe  feUowing 

RxBBccA.     gj-Qunds ;  firft,  on  the  Order  of  7th  January  1807  ; 

A^y'^t*^     fccondly,  on  that  of  \i\h  November  1807  ;  thirdly, 

^  ^^'       on  the  adoption  of  this  veflfel  into  the  Dutch  marine; 

and,  laftly,  on  the  ftipulation  to  convey  and  the  adual 

conveyance  of  certain  perfons  in  an  official  civil  cha- 

rafter  to  Japan.     The    difcuflion  of  thefe  feveral 

grounds  for  condemnation  will  prove  one  of  confi- 

derable  nicety,  and  the  fubjed:  altogether  novel,  and 

for  perfpicuity  each  ftiall  in  their  order  be  examined 

diftinftly  and  apart.     The  Order  of  the  7th  January 

|:ro]aibits  a  trade  by  neutrals  between  ports  of  His 

^'lajcfty's  enemies,  or  with  ports  ib  far  under  then: 

controul  as  that  Britijb  veiTels  may  nor  freely  trade 

thereat.  Here  one  of  the  ports  is  a  Duicb  port^  but  the 

other  a  port  of  the  entire  oijapan^  therefore  not  within 

the  order ;  neither  can  the  latter  be  confidered  a  port 

over  which  the  enemy  has  fuch  a  controul  as  excludes 

Britifb  veiTels.    The  prohibition  has  bng  fubfifted^ 

and  is  the  aft  of  the  Japanefe  government,  not  of  the 

enemy.    The  re(lri£Uon,  therefore,  does  not  amount 

to  an  interpofition  in  the  war  by  fhuttlng  out  the 

Britijb.    It  extends  equally  to  a)l  other  European  va^ 

dons,  smd  is  merely  a  pecuUar  privilege  granted  to 

the  Dutch  J  which  exSEed  previous  to,  and  probabljr 

will  exift  fidsfequent  to  the  prefent  war.    This  de^ 

fcription  of  trade  (even  fuppoiing  the  order  vim  in^ 

tended  for  any  other  than  European  ports)  is  not* 

therefore,  within  the  meanmg  of  this  Order. 

Tlic  Order  of  7th  November ^  impofing  a  blockade 
on  the  ports  of  France  and  her  aBies,  or  any  country 
at  war  with  His  Majefty  $  ports  in  Europe  from  which 
the  Britijh  flag  is  excluded,  9nd  cp|oval  j^rta  c99not 
^ply  to  this  defcrq>tion  of  tr»dc.    T^efe  ts/fp  ports 
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are  not  pom  xAFrmue^  her  allies,  or  His  Mfljafty*^    lu^iLi 
enemies  ;  nor  ports  oiEnr^  from  which  the  Brifij^  -. 

flag  is  excluded.  Neither  can  they  be  comprchciided  "^^feu** 
within  the  meaning  of  that  part  of  the  Order,  pro* 
hilnting  trade  with  ports  m  the  enemies  colonies* 
Whenever  doubt  exifts  as  to  the  meaning  of  terms,  it 
IS  a  ufi^l  rule  that  fuch  fliould  be  c^mfideiM  with 
reference  to  the  fubjed  matter.  The  common  ao> 
ceptation  of  the  term  colony  is  very  Vague,  and  fome- 
ittiltis  is  ufed  to  exprefs  moft  deTcriptions  of  foreign 
ellftblifliments.  But  the  idea  annexed  to  it  by  the 
differeitt  nations  of  Europe  in  their  disputes  refped- 
ing  the  trade  of  their  colonies  is  fufficiently  precife 
and  determined*  Where  mention  is  made  of  a  colony 
It  is  always  undeiftood  to  be  a  fetttement  poiTelTed 
of  a  civil  government^  a  military  force,  and  the 
means  of  maintaining  by  force  a  prohibition  K> 
trade  there  in  time  of  peace*  The  avowed  pm^ 
pofe  of  an  European  government  is  to  make  a  no^ 
minal  blockade  in  its  colonies  amount  to  an  aAual 
blockade.  The  national  chara&er  of  Bstavia  with 
reference  to  thefe  points  has  been  sdready  deter- 
mined by  the  judgment  delivered  in  the  Fatapfc^^  ^^j  iPimAf- 
Hall  (a)  not  to  be  of  fo  clofe  a  colonial  nature.  And  ^  Caf•^  %7^ 
it  will  require  little  invefti^tion  to  difcover  that  the 
fettleraent  or  iadory  at  Decuma  has  no  pretenfion 
to  any  fuch  (tiftin&ion  or  confideration.  There  the 
Ihtcb  have  never  poffeflSsd  any  regular  government  or 
force,  ereded  there  any  fort,  or  obtained  from  the 
yapane/e  government  any  grant  of  the  (oil.  Travellex^ 
fRDte  in  delcribing  thi^  fituation  as  one  of  the  moft 
Irkfome  and  homiliatiilg  in  which  Europeans  couUi 
}K>ffibly  be  placed.  The  trade  thither  by  the  Dui^b 
1i  periodii^L  On  thearrival  of  thefe  veffels  they  am 
compelled  to  deliver  up  all  their  arms  and  ammuni- 
tion^ 
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Tte        tion,  which  are  not  returned  until  the  day  prevkms  to 
their  departure ;  thefe  precautions  and  reftridions  are 


,M3f  i8tb,  the  natural  effeds  of  the  Japane/e  jealoufy^  which  does 
not  permit  ftrangers  to  learn  even  their  lanj^uage.  "W  hat- 
ever  political  regulations,  therefore^  are  here  eftabliihed 
they  are  part  of  the  policy  of  the  Japanefe  govern* 
ment,  and  not  thofe  of  the  Dutch.  The  exception  in 
favour  of  the  Dutch  has  for  its  obje£l  the  importation 
of  their  merchandizes,  v^hich  are  paid  for  in  the  pro- 
duce of  Japan ;  and  the  extraordinary  profits  derived 
from  this  trade  have  induced  the  Dutch  to  fubmit  to 

IT;  Mwuf.       the  mod  rigorous  redraints  in  order  to  keep  it  {b). 

Ci^iiv.xjLc,9!  Froni  fuch  faSs  it  muft  be  inferred  that  the  Dutch 
have  merely  a  permiilion  to  trade  to  this  particular 
port,  and  their  eftablifliment  there  (if  fuch  it  may  be 
called)  cannot  with  any  propriety  be  denominated  a 
colony.  It  is  equally  obvious  that  as  the  prohibition 
continues  in  force  not  only  againft  His  Majefty's  fub* 
jcfts  but  alfo  all  other  European  nations,  ilie  Dutcb 
(excepted,  it  is  not  within  either  tlie  terms  or  fpirit 
of  the  Order. 

•  The  third  ground  afligned  for  condemnation  by  the 
Judge  below  involves  a  queftion  of  the  greated  mag- 
nitude to  both  neutral  and  belligerent  nations.  For 
the  firft  time  it  has  been  decided  that  a  neutral  in  a 
permitted  port  may  not  enter  into  a  contrafi:  to  take 
on  board  innocent  articles,  and  navigated  by  her  own 
mailer  and  crew,  her  papers  fully  and  accurately 
avowing  the  nature  of  the  property  on  board,  d^iart 
for  another  neutral  (or  at  lead  not  prohibited)  port. 
There  is  no  cafe  to  prove  fuch  Ihip  fhould  be  confi- 
dered  an  enemy's  fhip,  or  adopted  into  the  enemy's 
marine.  In  the  early  (^afes  reported  in  the  Admiralty 
Repoits,  where  the  Court  confidered  the  property 
•  liable 
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£able  to  coniifcation,  the  fentence  proceeded  cithef        The 
ttpon  the  fu  fl  of  the  reffers  havmg  continued  after  a     ^*"»^«^- 


declaration  of  war  in  the  habitual  trade  of  the  enemy,     juiy  i8th» 
navigated  by  an  enemy's  mafter  and  crew,  as  in  the        '^"* 
cafe  of  the  Vigilantia  (f),  Or  upon  the  circumftance  of  (c)  i  Adm. 
a  transfer  being  made  of  fuch  veflel  to  a  neutral  dur-*'* 
ing  a  war ;  and  yet  continuing  in  her  former  courfe 
of  trade  from  and  to  the  enemy's  port  (J).    But  nei-  {d)  Embden^ 
ther  thefe  cafes,  nor  any  other  reported  (e)^  contain  the  ^^^l^i^^^] 
dodrine  that  a  neutral  veffel  fiaiirly  and  openly  chartered  ^j^^* 
to  the  enemy  under  the  flag  and  pais  of  her  own 
country  for  a  particular  voyage,  is  to  be  confidered 
adopted  into  the  enemy's  navy.    Nor  can  the  ftipula- 
tion  entered  into,  that  in  the  event  of  a  war  breaking 
out  between  France  and  America  this  velTel  (hould  be 
exempt  from  its  operation,  be  drained  fo  far  as  to 
infer  that  fuch  a  veflel  was  adually  adopted  by  th€ 
J)uUb  government,  it  amounted  to  no  more  than  a 
(lipulation  of  honour  and  good  faith ;  and  the  Jime^ 
rican  owner  or  agent  was  juftified  in  adopting  a  fyftem 
of  reciprocity,  by  ftipulating  to  endeavour  to  prote£l 
the  Dutch  property  on  board  by  all  fair  and  honour- 
able means. 

Finally,  the  paiTengers  found  on  board  are  not  per- 
fous  invefted  with  fuch  a  chara£ter  as  can  afie£);  the 
property  of  thefe  claimants.  One  appears  to  have 
been  the  agent  appointed  by  the  Dutch  government 
to  fupcrintend  the  fale  of  this  property.  Some  incon* 
fiftency  is  certainly  obfervablein  the  accounts  given  of 
this  gentleman,  by  the  different  witnefTes  who  fpeak 
to  this  point.  The  fupercargo  fays,  this  Mr.  Creitoff 
yittit  out  as  governor,  Belmore  as  pilot,  both  were  ' 
Dutchmen ;  but  the  witnefs  dates  he  knows  nothing  of 
•  their  commiflion.  The  mate  dates  his  belief  that 
Creitoff'.  vid&  going  as  reddent  toJdpani  he  alfo  knows 

of 
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of  no  commiffion.  Belmore  was  put  on  board  to  pilot 
.  the  Rebecca  to  Japan  and  back ;  both  theft  witnefles 
s^ree  in  ftating  neither  of  thefe  paifengers  had  any 
concern  dire&iy  or  indiredly  in  -the  ihip  or  cargo ; 
the  fecond  mate  dates  more  explicitly  that  the  Hutcb 
government  were  the  laders  and  owners  of  the  cargo  j 
it  was  configned  to  Mr.Cr^/f^  paiTenger  on  boards 
who  was  going  to  Jafcm  as  agent  for  the  Dutch  gorem* 
tnent ;  he  had  fome  private  trade  on  board ;  was  a 
writer  in  the  Dutch  fervice,  and  went  to  be  refident 
and  agent  at  Japan  ;  had  no  authority  over  ihip  or 
cargo,  exc^t  as  eventual  confignee  of  the  cargo. 
Both  thefe  perfons  were  neceffary  to  prott£k  the  m^ 
tereft  of  the  laders  of  the  cargo,  one  as  pilot  th6 
other  as  agent  to  tranfad  their  bufmefs  at  Japaity  and 
fliip  a  return  cargo:  whether  he  was  to  hate  remained 
at  Japan  after  this  duty  had  been  fulfilled,  or  return 
with  the  veffel,  will  be  immaterial.  As  far  as  he  is  con- 
cerned with  this  tranfaflion  he  appears  unqueftionable 
in  a  commercial  charader^and  as  fuch  he  is  i^cogniised 
in  that  article  of  the  charter-party  which  flipitlates  that 
the  government  Ihall  have  the  privilege  of  "  fending 
"  one,  two,  or  at  moft  three  perfons,  employed  in  a  civil 
*'  charaSer,  with  this  fliip."  The  cafe,  therefore,  be* 
fore  the  Court  is  one  of  complete  novelty.  No  cafe 
has  ever  yet  occurred  where  perfons  found  on  board  in 
the  employment  of  the  enemy  purely  in  a  civil. capa* 
city  have  induced  condemnation  of  this  (hip*  The 
tranfportation  of  perfons  in  the  miKtary  fervice  of  the 
enemy  has  long  been  decided  to  be  an  interpofition 
in  the  war  affe^ling  the  fliip  with  the  penalty  of  cosh 
•fifcation.  By  referring  to  the  three  principal  cafes 
in  which  this  principle  has  been  recognized,  it  will  be 
found  that  in  none  of  them  (/)  did  it  appear  the  per- 
fons fo  carried  had  any  collateral  employ nenc  with 

the 
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the  fliip  or  its  cargo.    The  fafts  fpoke  ftrongly,  and      ^^^^^ 
the  attention  of  the  Court  was  at  once  fixed  by  the 


difcovery  that  the  tranfportation  of  thofe  perfons  was      My  Mi. 
the  chief  purpofe  of  the  expedition,  however  it  might 
be  coloured  with  the  femblance  of  a  mercantile  tranf- 
adion.     In  the  cafe  of  the  Carolina  1 50  dragoons  had 
been  tranfported  to  Alexandria.    In  the  Friendjhip^ 
the  Judge,  in  pronouncing  condemnation  of  the  (hip, 
obferved  there  were  but  a  few  goods  on  board,  and 
thofe  of  little  value ;  but  her  a<5lual  cargo  was  of  an- 
other kind,  and  concluded  the  veffel  had  no  com- 
mercial charad€r  belonging  to  her  that  could  be  faid 
to  arife  out  of  the  nature  of  her  lading.     Thefe  cafes 
bear  no  refemblance  to  that  before  the  Coun.    Here 
is  a  very  valuable  cargo  on  board ;  the  condud  of 
the  veffel  ftridly  commercial ;  the  connexion  between 
thefe  two  perfons  on  board,  and  the  cargo  perfeftly 
coniiitent  with  the  courfe  of  trade  in  which  the  veffel 
IS  found  engaged.     It  is  a  queftion  of  the  moft  ferious 
import  whether  a  veffel  faiirly  chartered,  for  a  voyage 
from  a  permitted  to  a  permitted  pon,  without  any 
attempt  at  falfehood,  fraud,  or  the  iniroduflion  of 
contraband  (proceeding  on  fuch  voyage)  fhall  be  fub- 
je6led  to  the  penalty  of  confifcation  merely  from  the 
circumftance  of  two  perfons  being  found  on  board 
neither  of  a  military  or  political  defcription,  but  aft- 
ing  as  the  agents  of  the  Dutch  Eaft  India  Company,  in 
whole  fervice  it  appears  the  principal  was  merely  a 
tmter  or  fubordiate  officer  in  a  civil   department. 
In  the  cafe  of  the  Orozembo  a  fomewhat  different  opi- 
nion appears  ta  have  prevailed  in  the  nwnd  of  the 
learned  Judge  below.  There  fome  military  perfons,  and 
two  others  intended  to  be  employed  in  civil  capacities 
ttk  the  government  of  Batavia^  were  found  on  board 
VoL.II.  K  that 


Ijo  CASES  DETERMINED  IN  THE 

The        that  veflel.    The  learned  Judge,  fpeaking  of  the  latter 
.l!!!!ltL  *^^>  "  Whether  the  principle  would  apply  to  them 


Ju^eoi,  ^^  alone  I  do  not  feel  it  neceflary  to  determine ;  lam 
^  ''*  ^^  not  aware  of  any  cafe  in  which  that  queftion  has 
^^  been  agif  ated,  but  it  appears  to  me  a  principle  to  be 
'^  but  reafonable,  that  whenever  it  is  of  fufficient  im- 
^^  portance  to  the  enemy  that  fuch  perfons  fhould  be 
*^  fent  out  on  the  public  fervice  at  the  public  ez- 
*^  pence,  it  (hould  afford  equal  ground  of  forfeiture 
<<  againft  the  veffel,  that  may  be  let  out  for  a  pur^ 
'^  pofe  fo  intimately  conneded  with  the  hoftile  o|$era- 
^^  tions."  However  unfavourable  this  p;iffing  ojh- 
nion  appears  to  be,  the  circumftances  of  this  cafe 
render  it  inapplicable )  for  here  it  does  not  appear 
the  carriage  of  thefe  two  perfons  to  Japan  was  the 
primary  object :  a  valuable  cargo  is  found  on  board, 
the  charge  of  which  is  entrufted  to  them  in  their 
feveral  capacities.  They  are,  therefore,  to  be  con- 
fidered  folely  in  the  light  of  perfons  employed  in  a 
courfe  of  trade  fairly  and  avowedly.  Our  belligerent 
rights  permit  neutrals  to  trade  with  and  from  the 
enemy's  ports  by  the  ordinary  mode  of  their  com- 
merce prior  to  hoflilities.  Can  it  be  confidered  a 
deviation  from  the  ordinary  mode  that  thefe  com* 
merciai  agents  are  carried  out  to  proted  a  valuable 
cargo  upon  the  voyage,  and  difpofe  of  it  to  the  beft 
advantage  ?  Conneded  as  they  are  with  that  cargo, 
they  fhould  be  confidered  a  mere  appendage  theretOj 
efpecially  as  it  has  been  (hewn  that  at  Ji^n  there 
aduaily  is  neither  civil  or  military  government  to  ad- 
minifter  on  the  part  of  the  Dutch  reiiding  there. 

King^s  Advocate  replied.-^Thdt  it  appeared  to  the 
W  Page  44*     CouTt,  during  the  argument  in  the  cafe  of  the  CQra{a)f 
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that  the  terms  of  the  Order  of  7th  January  1807        The 


Rebecca. 


would  s^ply  to  ports  in  the  Indian  Seas,  as  well  as  in 
the  Weft  Indies.  The  Order  was  intended  to  prohibit  j%dy  6th, 
all  that  fpecies  of  trade  between  ports  whence  Briiijh  ^''^* 
veflels  were  excluded^  and  in  which  Brilijb  (hips 
could  not  participate.  The  Order  of  the  7th  Janu^ 
ary  not  being  confidered  fufEciently  comprehenfiye 
in  its  terms  and  operation,  that  of  the  i  ith  November 
1 807  followed  engrafted  on  the  preceding  Order  to 
render  it  general  to  the  world.  The  fame  policy 
which  didated  the  firft  produced  the  fecond,  and 
Ihould  therefore  guide  its  interpretation;  nor  was 
the  trade  lefs  objedionable  as  to  the  national  chara&er 
of  thefe  two  ports.  Batavia  being  a  colonial  port  of 
the  enemy,  and  Decuma  a  clofe  fa£tory  of  the  enemy 
in  JapoHj  where  this  cargo  was  to  be  delivered  to  a 
Dutch  governor  for  account  of  the  Dutch  government, 
and  not  for  general  or  public  fale.  The  factory  or 
fettlement  at  Decuma  was  as  much  under  the  controul 
of  the  Dtttch  government  as  if  the  Dutch  had  poflef- 
fed  the  territory  for  50  miles  round  it.  The  argu- 
ments ufed  by  counfel  to  ihew  that  thefe  ports  were 
not  colonial  ports  proceeded  on  the  aflumption  that 
the  Order  was  tp  be  taken  in  its  ftridefl  fenfe,  where- 
as the  Order  was  retaliatory  in  confequence  of  the 
French  Decree,  which  veflels  coming  from  Bombay^ 
though  not  ftridly  within  the  meaning  of  the  terms 
Britifh  ifles  or  colonies,  were  confidered  to  have  vio« 
lated.  The  fame  policy  governed^  the  Order  of  26th 
\April  1809,  and  (hewed  moft  explicitly  the  intention 
of  His  Majefty's  Government  to  interrupt  all  trade  of 
this  defcription.  It  would,  therefore,  be  quite  indif- 
ferent whether  Decuma  was  a  colony  or  not,  for  this 
veflel  ihould  have  gone  to  her  own  ports  from  Ba^ 

JL  2  tavia. 
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Tb«        tavia.    There  could  be  no  doubt  as  to  the  adoption 
of  this  veffel  into  the  Dutch  navy,  for  flie  had  been 


Jufy  6thy  engaged  in  the  fervice,  not  of  an  individual^  but  of 
the  government  itfelf,  placed  under  the  dire^on  of  two 
Dutch  officers  in  different  capacities,  and  a&uaily  bad 
on  board  Dutch  colours  to  be  ufed,  as  it  was  faid, 
as  fignals  on  her  arrival  at  Japan.  If  any  thing  were 
wanting  compleatly  to  denationalize  her  it  was  evi- 
dent the  agreement  contained  in  the  charter-party  mud 
have  that  effed  ;  namely,  that  fhe  (hould  be  exempt 
from,  the  effed  of  fupervening  hoftilities.  This  was 
a  ftipulation  could  only  be  made  by  the  government 
itfelf,  and  was,  therefore,  an  aftual  adoption  by  that 
government.  By  this  ftipulalion  the  American  inte* 
reft  was  to  be  facrificed,  her  national  charafter  re- 
linquifhed^and,in  the  event  of  hoftilities,  the  veffel  was 
to  betake  herfelf  to  the  purpofes  of  the  enemy.  This 
then  was  the  criterion  of  adoption.  Had  war  broken  out 
before  her  return,  no  doubt  it  would  have  been  between 
France  with  Holland^  and  America  with  Great  Britain. 
Under  fuch  circumdances  how  culpable  a  breach  of  na- 
tional faith  would  the  conduftof  this  veffel  have  exhi- 
bited had  flie  returned  back  with  this  cargo  to  Batavia? 
In  the  abfence  of  direft  authorities  on  this  fubjcft* re- 
ference fhould  be  had  to  the  cafe  of  the  Dutch  fifhing 
veffels  and  De  Coning^s  cafe.  The  carrying  out  the 
governor  and  another  public  officer  was  in  itfelf  fuf- 
ficient  ground  of  condemnation,  being  no  lefs  than  a 
co-operation  in  the  hoftile  purpofes  of  the  enemy. 
Counfel  or  (kill  were  equal,,  or  perhaps  more  advan- 
tageous to  the  enemy  than  courage  or  abfolute  force. 
How  thefe  perfons  came  to  be  carried  out  could  only 
have  been  explained  by  the  matter's  declaring  him- 
felf  ignorant  of  their  fituation  in  life }  but  it  was  ab- 

•i6  furd. 
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furd,  indeed,  to  fuppofe  the  iscideotal  circumftance  of        tim 
this  veffel's  carrying  out  a  cargo  for  account  of  the       "^^^^' 
fame  government  could  alter  the  principles  of  law     ^^  6ch, 
which  muft  be  applied  to  this  cafe,  and  induce  the 
Court  to  reftore  property  impeached  on  fo  many  valid 
grounds. 

Sentence. 
The  Court  pronounced  againft  the  appeal,  and  af- 
firmed the  fentence  of  the  Court  below,  condemning 
the  ihip  as  lawful  prize  to  the  captor. 


LYDIAHEAD,  Stanwood.  '^Igff  * 

'TpHIS  was  a  cafe  of  further  proof.    Upon  the  pro-  YiTi^^Lw^^ 
duftion  of  the  further  proof  it  was  confidently  "^oiwAcuS" 

-  n«i«  •rti  r     n  1    KTOuwl*  for  con- 

fuggelted,  by  the  captor  s  counlel,  that  a  frefli  and  demnatioD, 
fufiicient  ground  for  condemnation  of  the  property  r^t ^^^t^La^ 
was  difclofed  from  fome  of  the  papers  produced.    A  ctLdii^idJL^ 
queftion  therefore  arofe,  whether  the  further  proof  «^^«frfpt 

^  ^  ^  *  ground  of  im- 

bemg  ordered  by  the  Court,  ezprefsly  with  refpeft  to  peachment,  ai- 

•       °  jjn.-'t^_v  _^-L     thoujjh  difclofed 

the  property  and  deltmation  back,  the  property  might  b  the  funiier 
now  be  impeached  upon  this  new  ground.  bj^^e  d^mlms 

for  reilitution. 
The  further 

Stothardfor  the  Captor— Adittd  this  was  a  cafe  of  a  [V^^^'"^^"*^ 
veffel  going  fromMaffeilles  to  Gallipoli  without  avowing  veftigation  as  10 
fuch  deftination  in  her  papers,  and  captured  returning  in  rc^d^t^'"^ 
as  afferted,  to  Copenhagen.    The  courfe  of  her  former  ha^j'I^Il^ C 
voyage  rendered  her  liable  to  confifcation  on  her  re-  p^°«^<»- 
turn,  according  to  the  provifions  of  the  Orders  in 
Council  November  nth,  1807.     When  formerly  be- 
fore then:  Lordfliips  the  cafe   had  been  ordered  to 
further  proof,  the  further  proof  now  difclofed  a  frelh 
ground  of  condemnation.-^— < 

Dallas 
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Tii#  Balloifw  the  Claimant  —  objeftcd,  that  the  order 

LTPi/miAP,  ^f  jjjg  Court  referred  merely  to  the  produdion  of 

My  4ith,    further  proofas  to  property  and  deJUnation  on  the  re^ 

turn  voyage ;  the  captoPs  counfel  could  not,  under 

thefe  drcumftances,  go  back    and   open   the  cafe 

anew. 

Stotbard'^contended,  that  as  the  farther  proof  dif- 
clofed  (he  had  gone  to  GalHpoU  on  the  voyage  out, 
without  allowing  our  cruifers  to  afcertain  (he  was 
bound  to  GaVipoUy  and  therefore  under  falfe  papers, 
the  property  might  very  fairly  be  impeached  upon 
evidence  which  never  would  have  been  brought  to 
light  had  it  not  been  for  this  very  order  of  court  for 
fanher  proof.  Accorduig  to  the  principles  laid  down 
(*)  4Adm.Re^  by  the  Court  below  in  the  cafe  of  the  Rendjborg  (b\ 
^  '*'*  the  fhip's  papers  ihould  have  difclofed  the  fad,  and  the 

parties  have  a£ked  hmafide  throughout  the  tranfadion 
to  entitle  it  to  any  favourable  confideration.  It  would 
be  therefore  inequitable  to  exclude  the  captors  from  the 
benefit  of  a  difclofure  made  by  the  claimants  whilft 
endeavouring  to  ferve  their  own  interefts. 


By  the  Court. 
Sir  William  Scott. — I  conceive  you  are  reftrided 
from  cBtering  into  this  queftion. 

^\rJohnKichoU.  —  VJ\aX,  do  the  &ds  difclofed 
prove  ? 

Stotbard*  —  The  further  proof  contains  eztrads 
from  the  logs,  which  prove  that  the  adual  deitination 
outward  was  not  difclofed  in  the  (hip's  papers* 

Dallas. 


<8ii. 
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Dallas.'— AW  this  has  been  already  the  fubjeft  of        The 
inveftigation.     On  the  former  hearing  it  was  attempted     ^°'^"^'''- 
to  (hew  there  was  fuch  a  tradmg  at  thefe  ports  as    ^^y^js^f 
brought  this  veflel  within  the  meaning  of  the  order 
alluded  to.    The  nature  and  fpirit  of  the  order  was 
then  argued,  and  every  part  of  the  cafe  difcufled  at 
confiderable  length.    The  Court  determined  upon  the 
whole  of  the  fads^and  arguments  advanced,  and  dired- 
ed  further  proof  to  thofe  pdnts  alone  which  appeared 
to  require  elucidation,  namely,  the  proof  of  property, 
and  the  aflerted  deftination  back  to  Copenhagen.    The 
farther  proof  now  before  the  Court  can  only  be  re- 
ferred to  in  explanation  of  thefe  tojpics. 

Judgment. 
Sir  William  Scott. — You  cannot  now,  after  the 
Court  has  heard  counfel  at  length,  when  this  fubjed 
fhould  have  been  regularly  brought  before  the  Court 
in  the  firft  inftance,  be  permitted  to  impeach  the  veflel 
upon  a  new  ground.  The  dire£tion  for  farther  proof 
is  fpedfic,  and  the  Court  will  ad;  in  conformity 
thereto.  You  are  not  at  liberty  to  open  the  cafe  again, 
but  muft  confine  your  objedlions  to  thoiesj>oints  which 
the  order  of  the  Court  has  already  pointed  out  as 
the  proper  fubjeds  of  inveftigation. 

A[^lication  refufed. 
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'fXTHEREAS  the  Marquia  Wellefley,  one  of  Ms  Majefty's  •    Admiralty 
^^     Principal  Secretaries  of  State,  hath;  in  his  letter  of  the  1 2th  Sjf*'^'* 

inftant,  fignified  to  us  the  King's  pleafure.  That  we  do  give  the  l' 

neceflary  orders  to  the  officers  employed  in  the  blockade  of  the  ReUsatioo  of  the 
cpaft  and  ports  of  Spain,  from  Gijon  to  the  French  territory,  that  ^J^^^^rf 
they  permit,  notwithftanding  the  faid  blockade,  Spanijb  or  neutral  Spain  from  Gijon 
▼cffcls  laden  with  cargoet  Reproduce  of  Spain  only,  to  foil  from  any  Jf^^*'*^ 
port  included  in  the  limits  of  the  faid  blockade,  fubje£l  neverthe- 
lefa  (as  to  tht  parts  with  witch  they  trade),  to  the  reftridions  of 
His  Majefty'sDrder  in  Council  of  the  26th  jlprii  180^  and  of 
the  7th  Jan.  1807  :  We  do,  in  purfuance  of  His  Majeftys  plea- 
fure, fignified  to  us  above-mentioned^  hereby  require  and  diredk^ 
your  Lordfhip  to  give  the  neceflary  orders  to  the  refpe^ve  cap- 
tains, commanders,  and  commanding  officers  of  His  Majefty  *8  (hips 
and  veffels  under  your  command  accordingly. 

(Signed)        J.  BULLER. 
W.  DOMET. 
To  Admiral  the  Right  Hon.  R.  MOORSOM, 

Lord  Gambier,  &Ct  &c.  &c. 


Orb£R. — Feh.  8th,  181 1,  continuing  Order  20th  JittHf  18 lo^ 
prohibiting  the  exportation  of  iron,  hemp  and  other 
(hip  ftores. 

Order. — FeL  8th,  181 1,  continuing  Order  i6th  MayiStOf  proy 
hibiting  exportation  of  gunpowder,  arms,  6cc. 


OsanSR.'^Feh.  8th,  continuing  Order  June  2oth,  1810,  regulating 
importation  of  hides,  ikins,  horns,  tallow,  &c. 


At  the  Court  at  Carlton  Houfi,  the  28th  February  181 1. 
Prefent, 
His  Royal  Highnefs  the  Prince  Regent  in  Council. 
Whereas  velTeTs  under  divers  flags  have  proceeded  under  His         Oi^er, 
Majefty's  licence  from  ports  of  the  United  Kingdomfor  Gottenhurgh,  *^  ^^^'  *^,"* 
and  certain  ports  and  places  in  the  Baltic f  where,  oi^ng  to  cir* 
Gumftances  which  have  intervened,  they  may  not  be  able  to  de- 
liver their  cargo. 

Vol.  II.  [a]  And 
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And  whereas  it  is  cxj)edicnt  to  enable  the  faid  fliips  \o  retuffl 
with  their  cargoes  to  the  ports  of  the  United  Kingdom,  It  it 
hereby  ordered  by  His  Royal  Higbnefs  the  Prince  Regent,  in 
the  name  and  on  the  behalf  of  His  Majefty,  and  by  and  with  the 
advice  of  His  Majefty's  Privy  Council,  that  all  (hips  as  aforefaid, 
which  (hall  put  themfelves  under  the  convoy  of  His  Majefty's 
(hip  PanJora,  or  of  any  other  of  His  Majefty's  (hips  which  may 
receive  inftrudions  to  convoy  the  fame  to  the  ports  of  the  United 
Kingdom,  (hall  be  permitted  to  return  to  the  faid  ports,  and  to 
•  receive  their  freight,  and  to  depart,  without  moleftation,  to  a  port 
not  blockaded,  after  the  delivery  of  their  cargo. 

And  the  Right  Honourable  the  Lords  Commiilioners  of  His 
Majefty's  Treafury,  His  Majefty's  Principal  Secretaries  of  Statc^ 
the  Lords  Commiilioners  of  the  Admiralty,  and  the  Judge  of  the 
High  Court  of  Admiralty,  and  the  Judges  of  the  Courts  of 
Vice-  Admiralty,  are  to  take  the  neceflary  meafures  herein  as  to 
them  (hall  refpedtively  appertain. 

(Signed)        W.  FAWKENER. 


by  the  Commiflloners  for  executing  the  Office  of  Lord 
High  Admiral  of  the  United  Kingdom  of  Great  Sritam 
and  Ireland,  &c. 

Ad  March  i8xi.       ^**  Eawkenbr  having,  by  his  letter  to  our  Secretary  of  the 

25th  inftant,  reprefented  to  us,  by  diredion  of  the  Lords  of  H» 

^^l^A^  Majefty's  moft  Honourable  Privy  Council,  that  it  had  been 

tention  had  been  deemed  expedient  to  make  an  alteration   in  the  terms  of  the  li- 

deemed  expedi-    fences  permitting  vedels  to  trade  to  and  from  this  kinirdom,  fo 
ent  in  the  terma  x-  o  o         * 

cf  licences  re-    far  as  relates  to  the  character  of  fuch  ve(rel8  and  the  flag  under 

fpe^g  (hip'a      yf\{iQ\^  they  ftiall   be  allowed  to  fail ;  but  that  the  Lords  of  the 

charaaer  *nd  '  .  .  .  /  ,.  .  • 

flag,  all  veflela      Council  arc  of  opmion  that  it   will  be  expedient  that  general 

provided  with       direAions  fliould  be  given  that  His  Majefty's  (hips  and  privateers 

dated  prior  to      ^^  "®^  moleft  veffels  furni(hed  with  the  former  licences,  provided 

flo^Fe^ IhouU  the  fame  ftiall  be  dated  previous  to  the  20th  of  laft  month,  al- 

V^^^^    '        though  fuch  ve(rel8  may  belong  to  perfons  or  places  excepted  io 

the  n^w  form  of  licence,  and  provided  alfo  that  the  terms  and 

conditions  of  fuch  licences  (hall  have  been  duly  complied  with  : 

We  fend  you  herewith  a  printed  copy  of  Mr.  Fawkener's   faid 

ktter,  and  alfo  of  the  form  of  licence  therein  referred  to,  tfnd  do 

hereby  require  and  direct  you  to  caufe  all  perfons  who  already 

have^  or  aay,  hereafter  take  eut^  from  the  High  Court  of  Ad* 

9  miralty. 
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teiraltj,  letters  of  marque^  to  be  funuihed  with  copies  thtteof 
for  their  informatioo  and  guidance. 

Given  under  our  hands  the  ad  day  of  March  i8i  i.  . 

R.  BICKERTON. 
JAS.  BULLER. 
W.DOMETf. 
To  the  Right  Honourable  Sir  T^Hlliam  Scott, 
Judge  of  the  High  Court  of  A^imiralty. 

By  Command  of  their  Lordfliips, 

JOHN  BARROW.  , 


Sir,  Council  OfBce,  JfUiehaO^  35th  Feb.  i8ll. 

it  ha^g  become  neceflary,  in  confequeAce  of  the  recent  an« 
nexation    to  France  of  Holland^  of  the  Hatu.  Towns f  and  of 
certain  other  towns  and  territories,  that  an  alteration  (hould  be 
made  in  the  terms  of  the  licences,  permitting  veflels  to  tmde  t6 
and  from  this  kingdom,  fo  far  as  relates  to  the  character  of  fuck 
Tcfiels,  and  the  flag  under  which  they  (hall  be  allowed  to  fail ; 
I  am  direded  by  the  Lords  of  His  Majefty's  mod  Honourable 
Privy  Council,  to  tranfmit  to  you  for  the  information  of  the 
Lords  Commiilioners  of  the  Admiralty,  the  endofed  form  of 
licence  fo  altered;  their  l,ord(hips  will  obferve,  that  inftead  of 
the  words  heretofore  ufed,  viz.  *'  a  veflel  bearing  any  flag  ex- 
cept the /r«irV  the  following  exception  has  been  introduced,  Further  eicep* 
namely,  '*  a  veflel  (aiKng  under  any  flag  except  that  of  France,  or  aiJ^*h!ftiw^ 
«'  except  a  velTel  belonging  to  France  or  the  fubjed^s  thereof,  or  into  all  UcencM 
**  belonging  to  the  fubjeds  of  any  territory,  town  or  place  an-  ^S[*y|!fl"^2J* 
<<  nexed  to  and  forming  a  part  of  France^    This  new  form  of  not  infened  in 
licence,  therefore,  will  not  proted  a  veflel  bearing  the  French  ^^^^ 
flag,  or  belonging  to  France^  or  to  any  of  the  territories,  towns, 
or  places,  which  have  been  annexed  to  France ;  but  in  confider* 
ation  of  the  number  of  vetfels  belonging  to  thofe  territories  op 
places,  or  failing  under  their  refpe&ive  flags,  which  have  already 
ciommenced  voyages  under  the  former  licences,  and  which  in  con* 
fequence   of  this  alteration  might  now  be  liable  to  detention  • 
the  Lords  of  the  Council  are  of  opinion  that  it  will  be  expedient 
that  general  diredions  (hould  ,be   given  by  the  Lords .  Commifi* 
iioners  of  the  Admiralty  to  the  Commanders  of  His  Majefty't 
fliips  of  war  and  privateers  not  to  molefl  veflels  fumiihed  with 
the  former  licences,  provided  fuch  licences  (hall'be  dated  previous 
to  the  20th  of  this  inftant  February  (the  day  on'  which  it  was 
judged  necefiary  to  adopt  the  alteration  above  alluded  to),  al« 

[as]  thenyh 
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tBoagb  f«ch  TtiTefe  waj  Mong  1x>  perfons  or  places  excepted  nr 
the  new  form  of  licence ;  and  prorided-  alfo  that  the  terms  and 
conditions  of.  fucfa  Ucences  (hall  have  been^  duly  complied  with. 

I  am  to  add>  that  the  alterations  contained  in  the  form  of  li« 
cenc^  herfimtb  tranfinitted,  will  be  introduced  into  all  licencet 
where  jLhe.  name,  of  the  Teffel  is  not  inferted  in  the  body  of  the 
licence. 

I  am*  air> 
Year  mo&  obadievit  bumble  fenrant, 

W,  FAWKENER. 
J.W.Crokcr^Efq. 


At  the  Council  Chamber,  WtftetaH, 
the  of 

Prefent, 
The  LoiA  of  HisMaJelty's  moft  Honourable  Privy  Council. 

Whbrbas  dxre  waa^thia  day  read  at  the.  Board  the  humble 
PfethioBof. 

It  is  ordered  in  Council}  That  a  licence  be  granted  to  the  peti« 
tioner  for  permitting 

Further  excep.  Beariag  anyjlag  exctpt  that  of  Pranu^.  or  exetpt  a  mtjfil  hdkngng  ir 
natisBal  chancy  France^  or  to  thcjub^ffi  thereof,  or  heicugmg^  to  tbefuijeSt  if  my, 
**ff^n£^  /^ri/ory,  tomm  or  place  annexed  to  andfimung  apart  of  Pranee^  to 
wider  the  p«)-  import  direfi  from  any  port  ia  Nor^aj^  Smusdeth  or  Denmnrkf 
XS&M3A  of  Bntj4i  without  \ht,Bal^t  not  under  blockade^,  to  any  port  of  thia  king- 
uceacwt  ^jjj^  or  to  fail  i»  ballafk  from  aay  port  north  of  Tonmngen 

to.  any  port  of  Norwaf^  Swedfn^on  Denmari% 

without  the.  BaUicy  not  under  blockade,  and  in  either  cafe  to  im* 

port  from  thence  a  cargo  of  grain,  (if  importable  according  to  the 

•  provifions  of  the  com  laws),  and  fuch  goods  as  are  permitted  by 

law  to  be  imported  (except  fpirits,  lobfters,  ftock  fifti^  or  fiih  oil), 

^         to  any  port  of  this  kingdom  t 

the  mafter  to  be  permitted  to  re- 
cdve  his  freight,  and  depart  with  his  crew  and  vcffel  to  any  port 
not  blockade, 

notwithftanding  all  the  dooumenu  \^hich   accompany  the  (hi^ 

and  cargo  nui]r-repre(eni  the  fame  to  be  dcttined  to  any  other 

neutralor  hoftik  port,  and  tfi  whomlbeTer  fuch  property  may 

8  »PP^»f 


APPENDIX. 

appear  to  bdtMig ;  Bpimix»iMUrion  tbat  tlie  Bime  and  tonnage  of 
the  TefTel,  name  of  the  mafter,  and  time  of  her  clearance  from  Iter 
port  of  lading,  ^all  be  enderfed  on  the  Caid  licence,  and  that  if 
the  cargo  be  deftined  for  Ireland^  the  vefiel  (haU  fail  north 
about;  but  if  any  part  of  the  import  cargo  of  the  faid  veflel 
confift  of  naval  ftores,  and  be  deftined  ibr  any  port  of  this  king- 
dom lying  to  tlie  foudi  «f  «kie  poft  of  Hull,  the  vefFel  fhall, 
ualefB  under  the  protedioa  of  convoy,  flop  at  Dmdse  or  Lntb, 
and  there  obtain  a  firefli-  ckarance  for  the  port  of  her  deftina- 
lion ;  and  upon  further  condition,  that  the  faid  veflel  ihall  not 
fiail  from  DumJee  or  LeHh  without  convoy,  and  (hail  proceed 
-with  fuch  convoy,  and  not  defeit  the  fame,  till  her  arrival  at 
the  port  of  deftination,  or  as  long  as  foch  convoy  fhsdl  be  in- 
llrudled  to  proted  her.  Such  licence  to  remain  in  force  for 
four  months  from  the  date  hereof.  Provided  always,  that  at 
the  expiration  of  the  faid  period,  or  fooner  if  the  voyage  be 
completed,  the  original  licence  fhall  be  depoiited,  according  to 
the  place  of  importation,  with  the  Comraiflioners  of  His  Ma- 
jetty's  Cuttoms  at  the  port  of  London^  or  with  the  Colle£lor  of 
the  Cuttoms  at  the  out-ports,  to  be  by  fuch  CoUedor  tranf- 
mitted  to  the  Commifiloners  for  their  direfHons  thereon  ;  and 
that  no  perfon  fhall  take  any  benefit  under  the  faid  licence  foj. 
the  purpofe  of  admitting  to  entry  any  fhip  of  cargo,  in  any 
manner  to  which  they  would  not  other  wife  be  entitled  before 
the  faid  licence  fhall  have  been  fo  depofited,  and  the  order  of  the 
faid  Commiifioners  fhall  have  been  had  thereon.  And  the 
Right  Honourable  Richard  Ryder ^  one  of  His  Majefty's  Prin- 
cipal Secretaries  of  State,  is  hereby  fpecially  authorized  to  grant 
fuch  licence,  in  cafe  he  fhall  fee  no  obje6tion  thereto,  annexing 
to  £acfa  Kcence  the  duplicate  of  this  order  herewith  fent*  for  that 
purpofe. 


OajDER.— il/jrfi6  28th,  continuing  the  Order  May  i6th,  18 10,  for 
fupplying  the  colonies  in  North  America  and  the  Wefi  Indies^ 
with  a  form^  of  a  licence. 

Oti!oKSU'^Marck  18th,  continuing  the  Onler,  Ajtrtl  10th,  18 10, 
prohibiting  the  exportation  and  regulating  the  importation 
of  corn  and  proviiions. 
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In  the  Name  and  on  Behalf  of  His  Majefty. 
Gboroe  p.  R. 

InftruAton  to  the  Commanders  of  His  Majefty's  flups  of 
War.  and  Privateers. 

Given  at  His  Majefty's  Court  at  Carleton  Hwfe^ 
the  1 3th  Day  of  y^^,  1811,  in  the  Fifty-fip|( 
Year  of  His  Majefty's  Reign. 
Our  Will  and  Pleafure  is,  That  His  Majefty^  Inftniftions  of 
3    ^pru  I  I  r.  ^j^  ^  February  1 807,  whereby  the  importation  of  oargoes,  confift- 
Revotdng  the      ing  of  the  articles  therein  after  enumeraUd,  coming  to  any  port 
of  the  United  Kingdom  (provided  they  (hould  not  be  coming 
from  any  port  in  a  ftate  of  ftrift  and  rigorous  blockade),  «i% 
allowed,  fhall  be  henceforth  revoked  and  difcharged. 

By  the  Command  of  His  Royal  Highnefs  the  Prince 

Regent,  in  the   Name  and  on  the  Behalf  of  His 

Majelly. 

(Signed)        R.  RYDER. 


uucniQisiif 


inftnictioiu  of 
4th  Feb.  1807!. 


OnDBR*— -J^.    X9th,   continuing    Qrdac  iTf^.   %ih^  prohibiting 
exporta.tion  of  ihip's  ftores,  &c. 


Order.— -/v/f   X9th«  continuing  Order  Feb.  8thy    prohibilinj^ 
exportation  of  gunpowder,  anns^  &c. 


OjidER.— Jtf()f  »9th,  continuing  Order /^?^.  8th,  regulating  the 
importation  of  hides,  flcins,  &c. 


4chSept.  x8ix. 

Pennitting  the 
importation  intp 
the  We;i  Indies 
and  thoie  parts 
ti  SouihAmerica 
In  QUI  pofleflioD, 
of  ftsves,  lumber, 
live  ftock,  cattle, 
povifiops,  &c^ 


At  the  Court  at  Tork  Houfit  the  6th  of  September  l8n^ 

Prefcnt, 

His  Royal  Highnefs  the  Prince  Regent  in  CounciL 

Whereas  by  an  aft  made  and  pafifed  in  the  forty»fizth  year  of 

His  Majefty's  reign,  intituled  "  An  Ad  for  authoriCng  Hia 

««  Majefty  in  Council  to  allow,  during  the  pretent  war  and  for 

«<  fix  months  after  the  ratification  of  a  definitive  treaty  of  peacc^the 

<<  impurtatipn  and  exportation  of  certain  goods  and  commodities 

«c  in  neutral  (hips  into  and  from  Hia  Majefty^s  territories  in  the 

"  Wefl  Indies  and  Continent  of  Stnith  America  ;*'  it  is  enaded^ 

that  from  and  after  the  pafling  of  the  faid  aft|  it  (haQ  and  may 
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be  lawful  for  His  Majefty,  his  heirs  and  fucceflbrs,  by  and  with  in  neutral  fliips 

the  advice  of  his  and  their  Privy  Council,  to  permit  or  to  autho-  ^"4«<^  *<>  ^\ 
-  -     ,       -  .'      ^      ,  ,...-,     duties  annexed, 

nze  the  governors    of  the  laid  iflands  and  territories,  in  fuch  until  tfte  31ft 

manner  and  under  fuch  re(lri£Hons  as  to  His  Majefty,  by  and  ^^^*  '^'*' 
with  the  advice  of  his  Privy  Council,  (hall  feem  fit,  to  permit, 
when  the  neceflity  of  the  cafe  (hall  appear  to  His  Majefty,  with 
the  advice  of  his  Privy  Council,  to  require  it,  from  time  to  time, 
during  the  prefent  war  and  for  fix  months  after  the  ratification  of 
a  definitive  treaty  of  peace,  the  importation  into  and  exporta- 
tion from  any  ifiand  in  the  IFe/l  Indies ^  ( in  which  defcription  •  the 
Bahama  IJlands  and  the  Bermuda  or  Somes  Iflands  are  included), 
©r  lyjy  lands  or  territories  on  the  Continent  of  South  America  to 
His  Majefty  belonging,  of  any  fuch  articles,  goods,  and  commodi* 
ties  as  (hall  be  mentioned  in  fuch  Order  of  His  Majefty  in  Coun^ 
cil,  in  any  fhips  or  veflels  belonging  to  the  fubje6U  of  any  ftate  io 
amity  with  His  Majefty,  in  fuch  manner  as  His  Majefty,  his  heir* 
and  fucceflbrs,  by  and  with  the  advice  aforefaid,  (hall  direfl ; 
whereupon  certain  Orders  of  Council  were  made  on  the  twelfth 
day  of  April  one  thoufand  eight  hundred  and  nine,  the  fixteenth 
day  of  Anguft  one  thoufand  eight  hundred  and  nine,  the  tenth 
day  of  January  one  thoufand  eight  hundred  and  ten,  and  the 
feventh.  day  of  February  one  thoufand  eight  hupdred  and  ten  5 
which  Orders  were  made  to  continue  in  force  for  a  limited  time  : 
And  whereas  it  appears  at  prefent  to  be  neceJTary  to  permit  for 
a  further  limited  time,  fubjeft  to  be  fooner  terminated,  varied,  op 
altered,  at  is  herein-after  provided,  the  importation  into  and 
exportation  from  the  iflands  and  territories  of  His  Majefty  in  the 
Wifl  Indus X  (including  the  Bahama  Iflands  and  the  Bermuda  or 
Somer  Iflands),  and  the  lands  and  territories  on  the  Continent  of 
Soufh  America  to  His  Majefty  belonging,  of  certain  articles, 
goods,  and  commodities  herein- after  mentioned,  in  (hips  or  vefTela 
belonging  to  the  fubje6t8  of  any  ftate  iq  amity  with  His  Majefty . 
His  Royal  Highnefs  the  Prince  Regent,  in  the  name  and  on  the 
behalf  of  His  Majefty,  is  thereupon  pleafed,  by  and  whh  the 
advice  of  His  Majefty ^«  Privy  Council,  to  order,  and  it  is' hereby 
ordered|  that  the  faid  Orders  of  Council  made  on  the  twelfth 
day  of  April  one  thoufand  eight  hundred  and  nine,  the  fixteenth 
day  of  Augufi  one  thoufand  eight  hundred  and  nine,  the  tenth 
day  of  January  one  thoufand  eight  hundred  and  ten,  and  thi» 
feventh  day  of  February  one  thou(and  eight  hundred  and  ten, 
(hall  continue  and  be  in  force  until  the  thirty-firft  day  of  Decem-* 
iff.Qf^  thoufand  eight  hundred  and  twelve,  (except  as  is  herein*- 
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after  excepted  with  refpedl  to  falted.  dried,  or  pickled  fi(h)»  )p< 
that  from  and  after  the  firft  day  of  Duaaitr  one  thouland  eight 
hundred  and  eleven,  it  ihall  be  lawful  for  the  governor  or  liea« 
tenant  governor  of  any  of  His  Majefty*8  iflands  in  the  fi^e/i  ItuSer, 
(in  which  defcription  the  Bahama  Iflands  and  the  Bermuda  or 
Somer  IJlands  are  included),  and  of  any  lands  or  territories  on  dk» 
Continent  of  South  Amirtca^  to  His  Majefty  belonging,  to  permit 
until  the  thirty-firft  day  of  December  one  thou&nd  eight  hundred 
and  twelve,  fubjedl  to  be  fooner  terminated,  varied^  or  altered,  as 
herein-after  provided,  in  /hips  or  vefTels  \  belonging  to  the  fub^ 
je£ls  of  any  (late  in  amity  with  His  Majefly,  the  importation  into 
the  faid  iflands,  lands,  and  territories  refpedively,  of  {taves  and 
lumber^  horfes,  mules,  afles,  neat  cattle,  (heep,  ho^s,*  -?ipd  every 
other  fpecies  of  live  ftock,  and  live  provifions,  and  alfo;  /ftf^ery 
kind  of  provifions  whatfoever  (beef,  pork,  and  butter  excepted^ 
and  from  and  after  the  firft  day  of  July  one  thoufand  eight  hun- 
dred and  twelve,  faked,  dried,  and  pickled  fifh  alfo  excepted), 
and  alfo  the  exportation  from  the  faid  iflands,  lands,  and  territories 
refpedtively,  into  which  fuch  importation  as  aforefaid  Ihall  be 
made,  of  rum  and  molaires,  and  of  any  other  goods  and  commodi- 
tica-whatfocver,  except  fugar,  indigo,  cottoq,  wool,  coffee,  an4 
cocoa :  Provided  always,  that  fuch  articles  fo  to  be  imported, 
except  (laves  and  lumber,  {hall  be  of  the  growth  or  produce  of  the 
country  to  which  the  fhipor  veffel  importing  the  fame  (hall  belong; 
and  that  ftaves  and  lumber  (hall  be  imported  from  the  country  to 
which  the  (hip  or  veffel  importing  the  fame  (hall  belong :  Provided 
aUo^  that  fuch  (hips  or  veffels  (hall  duly  enter  into,  report  and  de» 
liver  their  refpedive  cargoes,  and  re-load  at  fuch  ports  only, 
where  regular  cuftqm-houfes  (haU  have  been  e(labli(hed. 

But  it  is  His  Royal  Highnefs's  pleafure  ^leverthelefs,  |nd  His 
Jloyal  Highnefs,  in  the  name  and  on  the  behalf  of  His  Majefty, 
and  by  and  with  the  advice  aforefaid,  is  further  pleafed  to  order, 
and  it  is  hereby  ordered,  that  nothing  herein-before  contained 
fliall  be  conftrued  to  permit,  after  the  faid  firft  day  of  December  one 
thoufand  eight  hundred  and  eleven^  the  importation  of  ftavei, 
lumber,  horfe^^  mule9,  affes,  neat  cattle,  (heep,  hogs,  poultry,  live 
ilock,  live  provifions,  or  any  kind  of  provifions  whatfoever  as 
aforefi^dt  into  any  of  the  (aid  iflands,  lands  or  territoiies,  in  which 
there  (hall  not  be  at  the  time  when  fuch  articles  (hall  be  brought 
for  ynportatioty,  the  following  duties  on  fuch  articles,  being  of  the 
growth  or  produce  of  the  United  States  oiAmcruai  namelyi 


For 
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SterliQg  Moiie^« 
For  t^ety  Quintal  of  dried  or  ialled  cod,  or  ]mg  fifli 

ciired  or  failed  •  -  o    s    6 

For  every  barrel  of  cured  or  pickled  fliads>  alewives, 

mackarel  or  fdmon,  a  proportionate  dnty. 

Current  Moncf 
•  of  Jamaica. 
On  ¥iheat  flour  per  barrel,  not  weighing  more  tban 

one  hundred  and  ninety-fix  pounds,  net  weight  O    6    8 

On  bread  or  bifcuit  of  wheat  flour,  or  any  other  grain 

p^r  barreli  not  weighing  more  than  one  hundred 

pounds,  net  weight  -  -034 

On  bread,   for  every  hundred  pounds,  made  from 

wheat  or  any  other  grain  whatever,  imported  in    . 

bags  or  other  packages  than  barrels,  weighing  as 

aforefaid  -  -  -034 

0»  flour  or  meal  made  from  rye,  peafe,  beans,  Indian 

corn,  or  other  grain  than  wheat,  per  barrel,   not 

weighing  more  than  one  hundred  and  ninety-fix 

ppunda  -  -  o    $    4 

On  peafe,  beans,  rye,  India  com,  caUivances,  or  other 

grain,  per  buihel  -  ~  -        00x0 

On  rice^  for  every  one  hundred  pounds  net  weight  034 

And  fo  in  proportion  for  a  lefs  or  larger  quantity. 
On   (hingles,   called  Bofton  chips,  not  more    than 

twelve  inches  in  length,  per  thoufand  ^34 

Qa  fiiingles,  being  more  than  twelve  inches  in  length, 

per  thoufand  -  -068 

For  every  twelve   hundred    (commonly  called  one 

thoufand)  of  red  oak  ftaves  -  -         x     o    q 

For  every  twelve  hundred  (commonly  called  one 

thoufand)  of  white  oak  ftaves,  and  for  every  one 

thoufand  pieces  of  heading  -  Q  I  j     O 

For  every  one  thoufaad  feet  of  white  or  yellow  pine 

lumber  of  all  defcriptions  -  -  o  10    0 

For  every  thoufand  feet  of  pitch  pine  lumber  ^  ^5    O 

For  all  other  kinds  uf  wood  or  timber  not  before 

enumerated  -  -  o  15     o 

For  every  one  thoufand  wood  hoops  •  O    5    O 

And  in  proportion  for  a  lefs  or  larger  quantity  of  all 

and  every  the  articles  enumerated. 
Horfes,  neat  cattle,  or  other  live  ftock,  for  every  one 
hundred  pounds  of  the  value  thereof^  at  the  poxt 
or  place  of  importf^tioo  «  -        10    o ,  0 

And 
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And  His  Royal  Highnefs^  in  the  name  and  on  the  behalf  of 
His  Majefty,  and  by  and  with  the  advice  afore&id,  is  fuitber 
pleafed  to  order,  and  it  h  hereby  ordered,  that  notwithftanding 
any  thing  herein -before  contained,  the  faid  permiffion  and  autho- 
rity to  import  and  export  (hall  ceafe  and  determine,  or  be  varied 
and  altered  belbre  the  expiration  of  the  aboTe*mentioned  period  of 
the  thirty-firft  day  of  Deetmher  one  thoufand  eight  hundred  and 
twelve,  at  the  expiration  of  fix  months  after  the  notification  to 
the  London  Gazette  of  any  Order  of  His  Majefty,  or  of  His 
Royal  Highnefs  the  Prince  Regent,  in  the  name  and  on  the  be- 
half of  His  ^lajefty,  by  and  with  the  SKivice  of  His  M^fly*s 
Privy  C6uncil,  for  revoking,  varying,  or  altering  fuch  permifDon 
and  authority,  or  (hall  ceafe  and  determine  at  the  expiration  of  fix 
inopths  after  the  ratification  of  definitive  treaty  of  peace. 

CHETWYND. 


At  the  Court  at  Tori  Houfe^  the  6th  Day  of  Sepiemher  l8i  i, 

Prefent, 

liis  Royal  Highnefs,  the  Prince  Regent  in  CounciL 

Order,  Whereas  it  is  expedient  further  to  encourage  the  trade  from 

6th  Sepu  i8n.  Heligoland  to    and  from  tjie  ports  iamd  places  fituated  between 

Cnnchig  the  Norden  and  the  river  Eyder  both  inclufive.  His  Royal  Highneft 

fovernorof  He-  the  Prince  Regent,  in  the  name  and  on  the  behalf  of  HisMajefty, 

fiSfto^g^T"^'  and  by  and  with  the  advice  of  His  Majcfty's  Privy  Council,  ^ 

liceocet  for  ei-  pleafed  to    order,    and  it   is  hereby  ordered,  that  ficences  be 

V^^  ^        CTanted  by  the  governor   or  lieutenant  govempr  of  Helijndand 
certain  commo-     o  «*.«•  ^i  r  /•  *<•%. 

ditiet  frwnHeli-  but  in  His  Majelty*s  name  to  fuch  perfon  or  perfons  as  the  hid 

gobnd  to  the        crovemor  or  lieutenant  governor  (hall  think   fit,  allowing  fuch 
ports  from  Nor-    o  ^  e  rw  t-     t     ^  '%-     r>. 

deDtotfaeEyder,  perfon  or  perfons  to  export  trom  Heligoland  direct  to  any  poyt 

Inch  in^uiive.      ^^  ^^^  fyom  Norden  to  the  Eyder^  both  inclufive,  any  articles 

which  (hall  be  certified  by  the  certifying  officer  at  Heligoland  to 

have  been  legally  imported  into  that  ifland  from  fome  port  of 

the  United  Kingdom  (not  bemg  naval  or  military  ftores)  in  any 

Teflels  bearing  any  flag,  except  the  French ;  and  alfo  to  import 

into  the  faid  ifland  in  any  fuch  vefibls  from  any  ports  or  places 

within  the  limits  above  defcribed,  cargoes  of  grain^  com,  meal 

and  flour,  rice,  madder  and  madder  roots,  fmahs,  argol,  galls^ 

cream  of  tartar,  fafHower,  feSron,  veidigreafe,  olive  oil,  fruit» 

9i(he8,  juniper  berries,  organzined  thrown  and  raw  filk  (not  bebg. 

^  produ^9i\  of  the  Eafl  InJU^  or  Qhim)^  cjuickfilver^  bulIio^ 
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coined  and  uncoined^  goat,  kid»  and  lamb  fkint}  rags,  oak  bark, 
flax,  feeds,  oil  of  turpentine,  pitch,  hemp,  timber,  fir,  oak,  oak 
planky  mafts  and  fpara*  butter  and  gheefe,  flaxen  and  linen  yam, 
drugs  and  hides,  lineps,  German  wool,  flag  horns,  antimony^ 
zaffresy  French  cambrics  and  lawns,  hams,  cantharides,  angelica 
foot,  terras,  tobacco  in  legal  packages,  and  no  other  articles 
whatever,  to  whomfoever  the  (aid  articles  may  appear  to  belong, 
fuch  articles  to  be  fpecified  in  the  bill  of  lading  of  fuch  vefTel,  fub, 
jed  however  to  fuch  further  regrulsitionsand  reftridionsywithrefpe^ 
to  all  or  any  of  fuch  articles  fo  to  be  exported  pr  imported,  asfo 
^he  faid  governor  or  lieutenant  governor  of  the  ifland  for  the 
time  being  refpeftively  fliall  from  time  to  time  feem  fit  and 
expedient. 

And  it  is  further  ordered,  That  the  commanders  of  His  Ma» 
jefty's  (hips  of  war  and  privateers,  and  all  others  whom  it  may 
concern,  (hall  fuffcr  every  fuch  vefFel,  failing  conformably  to  the 
permifjion  given  by  this  order,  and  having  any  fuch  licence  as 
..aforefaid,  to  pafs  and  repafs  dired  between  HcRgoland  and  the 
ports  between  Norden  and  the  river  Eyder,  both  inclufive,  in  fuch 
manner  and  under  fuch  terms,  regulations,  and  reftridions  as  ttaH 
be  exprefled  in  the  faid  licence. 

And  it  is  further  ordered.  That  in  cafe  any  veflel  fo  failing  as 
aforefaid,  for  which  any  fuch  licence  as  aforefaid  (hall  have  been, 
granted,  ;md  which  (hall  be  proceeding  dire6t  upon  her  (aid  voy« 
age,  (hall  be  detained  and  brought  in  for  legal  adjudication, 
fuch  ve(rel  with  her  cargo  (hall  be  forthwith  releafed  by  the 
Court  of  Admiralty,  in  which  proceedings  (hall  he  commenced, 
upon  proof  being  made  that  the  parties  had  duly  conformed  to 
^e  terms,  regulations,  and  reftri&ions  of  the  faid  licence ;  the 
proof  of  fuch  conformity  to  be  upon  the  perfon  or  perfons  claim- 
ing  the  benefit  of  this  order  or  obtaining  or  ufing  fuch  licence, 
pr  claiming  the  ^nefit  thereof. 

And  the  Right  Honourable  the  Lords  Commiflioners  of  His 
J^ajefty's  ^rt^Suxjf  His  Majclly's  Principal  Secretaries  of 
Sute,  the  Lords  Commiffioners  of  the  Admiralty,  and  the  Judge 
of  the  High  Court  of  Admiralty,  and  the  Judges  of  the  CourU 
pf  Vice  Adiniralty,  are  to  ta)Le  the  neceflSKry  meafures  herein  as 
|Q  t^em  (hall  refpedively  appertain. 

(Signed)        CHETWYND, 
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At  the  Court  at  WbkcbaUt  the  ift  Ofioicr  iSxi^ 

Prefcnt, 

Hw  Royal  Highnefe  the  Prince  Regent  in  Council. 
Order, 
xft  oet,  1 8x1.         Wheheas  it  18  expedient  that  the  trade  and  commerce  to  and 

oJiir"h  ^^^  *^^  ^'^^  of  Good  Hope  and  the  territories  and  depcndcnciei 
permiffion  given  thereof,  which  is  at  prefent  carried  on  not  only  by  BrUifb  (hipt 
to  foicign  Oaps  and  veffels  belonging  to  the  fubje6b  of  any  country  or  ftatc  in 
Cape  of  Good  amily  with  His  Majelly,  (hould  from  the  day  herein  after  men- 
Hope  by  the  tioned  be  carried  on  in  Brhi/b  fhips  and  ^flels  only,  and  the 
April  1809  from  permiflion  that  has  been  granted  by  an  Order  of  His  Majcfty  in 

and  after  the        Council  of  the  I2thy^rt/i8oo,  for  foreign  fhips  and  veffels  to  carry 
lathofApnl  •     r-t        j         f  «      ,,        f       ,  ,  •  tt- 

i8ii,  and  regu-  ©^  ^he  laid  trade  and  commerce,  mould  ceafe  and  determine  ;  Hit 

lating  anew  the     Rpyal  Highnefs  the  Prince  Regent,  iff  the  name  and  on  the  behalf 
Q^^^  t)f  HisMajefty,  and  by  and  with  the  advice  of  His  Majefty's  Privy 

Council,  is  pieafed  to  order, and  it  is  hereby  ordered,  that  every  thing 
in  thefaid  order  contained,  which  permits  fhips  and  veffelsbelonging 
to  the  fubjefts  of  any  country  or  ftate  in  amity  with  His  Maje(ly« 
to  enter  into  the  ports  of  the  faid  fettlement  of  the  Cape  6f  Good 
Hopcf  and  of  the  territories  and  dependencies  thereof,   and  to 
carry  on  trade  and  traffic  with  the  inhabitants  of  the  faid  fettle- 
ment and   of  the  territories  and    dependencies  thereof,   and  to 
import  and  export  to  and  from  the  ports  of  the  faid  fettlement, 
and  of  the  territories  and  dependencies  thereof,  any  goods,  wares, 
<n  merchandize  whatfoevi^,  ihalllje  and  the  fame  is  hereby,  firom 
and  after  the  12th  day  of  jfprii  I?I2>  revoked  and  determined* 
Exception,  per-        Provided  however,  that  nothing  in  this  Order  contained  ftull 
veffeU^io"entcr     extend  or  (hail  be  conftrued  to  extend  to  prevent  the  entry  into 
for  repairs  and      xh^  ports  of  the  faid  fettlement  of  the  Cape  of  Good  Hcpe,  and 
difpoTe  of  part      ^^  ^^^  territories  and  dependencies  thereof,  of  any  (hips  or  veffelt 
cargo,  to  defray    belonging  to  the  fubjedls  of  any  country  or  ftate  in  amity  with 
Siam-S*-  *  *      ^^*  Majefty,  which  may  refort  thither  for  repairs  or  refrefliment, 
in  which  cafe  a  part  of  the  cargoes  of  fuch  fhips  and  veffels  may 
be  permitted  to  be  difpofed  of,  for  the  ptnrpofe  of  defraying  the 
alfofitnllarveirels  expeoce  of  fuch  repairs  or  refreihment ;  nor  to  prevent  the  entry 
M?licencM  ^     into  the  faid  ports  of  any  veffds  belonging  to  the  fubjedts  of  any 
from  the  country  or  ftate  in  amity  with  His  Majefty  laden  with  provifions, 

governor.  ^^  yr}uch  fliall  be  foraiihed  with  a  licence' from  the  governor  of 

the  Cape  of  Good  Hopef  permittiog  fuch  importation,  vAiith 
licence  he  is  hereby  empowered  to  grant ;  and  the  Right 
Honourable  the  Lords  Commiilioners  of  His  Majefty's  Treafiiry, 
and  the  Lords  Commiilioners  of  the- -Admiralty,  are  to  give  the 
aeceflary  diredions  herein,  as  to  them  may  refpe£lively  appertain. 

CHETWYND. 
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Orosr.— /tffl.  6thf  1812,  continuing  OrierJufy  19th  iSti,  pro* 
hibiting  exportation  of  (hips  florea^  &c. 

Orjder. — Jan.  6th,  continuing  Order  Jti/ir  i9tli|  prohibiting  the 
exportation  of  gunpowder,  arms,  &c. 

Foreign  Office,  21ft  January  i8.ia.  Notificrtioii, 

His  Royal  Highnet  the  Prince  Regent,  afting  in  the  name  a4tU  Jan^iS**. 
and  on  the  behalf  of  His  Majefty,  haa  been  pleafed  to  caufe  it  Blockade  at 
to  be  fignified,  by  the  Marquis  WelleQey,  His  Majefty's  Principal  S^^'^p' 
Secretary  of  State  for  Foreign  AiFairs,  to  the  Minifters  of  Friendly 
Powers,  refiding  at  this  Court,  that  the  neceffary  noeafures  have 
been  taken,  b^  the  command  of  His  Royal  Hignefs,  a^^ing  in: 
the  name  and  on  the  behalf  of  His  Majefty,  for  the  blockade  of 
the  iflands  of  Corfu,  Fano^  and  Paxa ;   and  of  PergOf  on  the  coaft 
of  jilhanta ;  and  that,  from  this  time,  all  the  meafures  authorized 
by  the  law  of  nations  will  be  adopted  and  executed,  with  refpe£l 
to  aU  vefleU  which  may  attempt  to  violate  the  &id  blockade. 


Obobr* — Jan^  24tht  continuing  Order  July  19th,  granting  per* 
miffion  to  import  hides,  ikins,  &c.  in  neutral  fhips,  &c: 


At  the  Court  at  Carbim  Houfe^  the  4th  day  of  March  iRn, 

Prefent, 

His  Royal  Highnefs  the  Prince  Regent  in  Council. 

Whereas  it  has  been  reprefented  to  His  Royal  Higbnels'thc    j^N^rerig  a. 

PHhce  Regent,  that  divers  commercial  hoafes  in  London  and         

other  parts  of  the  United  Kingdom,  conneded  in  trade  with  Spatn^  Providing  for tht 

have  been  accuftomed  to  have  partners  in  their  faidhoufes  refident  .natives  of  Spain 

in  Spaint  and  that  it  is  become  more  neceffary  in  the  prefent  ftate  partnen  in 

of  that  country,  that  fuch  partners  (hould  continue  to  refide  there  ^^  Jcfidine  In 

for  the  proteAion  of  the  intcrefts'  of  their  faid  houfes,  and  for  Spain  or  iilandt 

facilitating  the  commercial  intercourfe  between  the  two  countries  :  !^nd  "niShereon 

And  whereas- it  may  happen  that  places  wherein  fuch  perfons  may  and  ihaTfuch 

be  refident  may  have  fallen,  or  may  fall,  under  the  poffeffion  and  1^^,^  j*^^.^" 

ufurpation  of  France^  and  that  in  confequence  thereof  doubts  friends,  Ihould 

may  arife  upon  the  national  chara6ler  of  the  faid  perfons,  to  the  }^^  P}*^f*  ^^^X 
.1-         ex  ,     .-   ,    .  X  y       r        r        t    '  inhabit  becoflM 

prejudice  of  them  and  ot  their  partners  and  houfes  of  trade  m  any  fubjedt  to  the 

part  of  the  United  Kingdom  :  ufurpatioo  of 

His  Royal  Highnefs  the.  Prince  Regenti  a6ting  in  the  name  atid ' 
ontk  behalf  of  His  Majefty,  is  pleafed,  by  and  with  the  advice 

of 


xiV  A  t  P  £  K  b  I  X. 

of  IBs  Majefty's  Privy  Council^  to   declare^  and  it  is  hereby 

declared,  that  all  perfons,  natives  of  Spcun^  being  partners  in  any 

houfe  of  trade  in  any  part  of  the  United  Kingdom,  and  refidlent 

in  ^paiH^  or  in  any  ifland  in   Eutope  depencient  tkereon,  for  the 

purpofe  of  tranfa£ling  the  bufinefs  of  their  refpedlive  houfes,  (hall 

BriuihfobjectBfo  be  confidered  as  ftranger  friends,  and  (hall  in  no  cafe  be  treated 

>«fi^^.^P^  as  alien  enemies  $  and  that  perfons,  being  J?rf^  fubjefts,  and 

Eorope  depen-     refident  in  Spainy  or  in  any  ifland  in  Europe  dependehttbereon^for 

j«U  ^^*°9r      the  purpofe  of  tranfading  the  bufinefs  of  any  houfe  of  trade  ia 

xefidents  in  fuch  which  they  are  partners  in  any  part  of  the  United  Kingdom,  (hall 

riflcet  under  Hit  \^  con(idered,  and  are  hereby  declared  to  be  fo  refident  as  afore« 

wit^^prcjudice  faid  under  His  Majefly's  licence,  and  without  prejudice  to  their 

to  thwr  chanc-    charader  of  Brttijb  fubjeds^  or  to  any  of  the  rights  or  privileges 

^j^*^      belonging  thereto  J 

iPxty?ided  their  Provided  that  the  names  of  all  perfons  claiming  the  benefit  of 


,finn,  and  this  Order  (hall,  within  fix  months  from  the  date  hereof,  or  from 

Centered  with     the  time  of  their  going  henceforth  to  refide  in  Spain^  or  in  toy 

^  clerk  of  the    idand  in  Europe  dependent  thereon,  be   given  in,  together  with 

^  the  name«  of  their  refpe£iive  houfes  of  trade  in  the  United  King* 

dom,  and  the  ufual  place  of  their  abode  in  Speuitf  or  in  any  ifland 

as  aforefaid  dependent  thereon,  to  the  Clerk  of  His  Majedy's 

mod  Honourable  Privy  Council :  And  it  is  further  ordered,  that 

this  Order  (hall  be  of  no  effe6t  for  the  benefit  or  prote6lion  of 

any  perfon  that  (hall  not  duly  comply  with  the  faid  provifion. 

And  the  Right  Honourable  the  Lords  Conunifiioners  of  Hia 
Majeily's  Treafury,  His  Majefty's  Principal  Secretaries  of  State* 
the  Lords  ConunifBoners  of  the  Admiralty,  and  the  Judge  of  the 
High  Court  of  Admiralty,  and  the  Judges  of  the  Courts  of  Vice 
Admiralty,  are  to  take  the  neceflary  meafures  herein  as  to  them 
Biay  refpe^vely  appertain. 

CHETWYND. 


At  the  Court  at  Carbon  Houfe  the  20th  oi March  i8ia. 
Prefent, 
aothlSMbiSia.  ^"  ^^  Highnefc  the  Prince  Regent  in  Council. 

l.icence  trwie—       Whereas  certain  licences  have  been  granted  for  the  importa- 
Xzten^g  term    ^^^  j,f  y^^  q|p  thrown  filk  from  ports  of  France,  reftriAing  the 
ibTknpm^ir*  time  offuch  imsortitioii  to  the  firft  day  of  jiprUtimX : 
rf«kf.«pa«s  ^ 


appendix:  xi 

And-whereas  it  has  been  repfefented,  that  caufes  may  have 
^fen  which  may  prevent  divers  vefiels  failing  under  the  protec- 
tion of  the  faid  licences  from  arriving  in  the  ports  of  the  United 
Kingdom,  on  or  before  the  faid  firft  day  of  jf^i: 

His  Royal  Highnefs  the  Prince  Regent,  in  the  name  and  on 
the  behalf  of  His  Majefty,  and  by  and  with  the  advice  of  His 
Majefty's  Privy  Council,  is  pleafed  to  order,  and  it  is  hereby  or* 
dered,  that  fhips  and  goods  failing  under  the  prote6Uon  of  the 
£aid  licences  fhall  be  allowed  to  pafs  without  moleftation  on  ac- 
count of  the  expiration  of  the  times  fpecified  in  the  faid  licences  ; 
provided  the  faid  vefifels  fhall  have  cleared  out  from  the  ports  and 
places  of  fliipment  prior  to  the  firil  ofjfpril  aforefaid* 

And  the  Right  Honourable  the  Lords  Commiffioners  of  Hi^ 
Majefty'sTreafury,  His  Majefty's  Principal  Secretaries  of  Sute, 
the  Lords  Commiiiioners  of  the  Admiralty,  and  the  Judge  of  the 
High  Court  of  Admiralty^  and  Judges  of  the  Courts  of  Vice 
Admiralty,  are  to  take  the  neceflary  meafures  herein  as  to  them 
(hall  refpedive>y  appertain* 

CHETWYND. 


ORDKR.'^Marcb   20th,    continuing  Order  March  28th,    1811, 
regulating  importation  of  proviiions. 


At  the  Court  at  Carbon  Houfe^  the  8th day  ofjffril  i8ia. 

Pteient, 

His  Royal  Highnefs  the  Prince  Regent  in  CounciL  Onter, 

8di  April  x8xi> 
WuERBAS  by  an   order  of  His  Royal  Highnefs  the  Prince  — - 

Regent  in  Council,  bearing  date  the  6th  of  SfftemBer  laft.  His  ^^^f^^d 
Royal  Highnefs  was  pleafed,  in  the  name  and  on  the.behalf  of  His  to  the  governor 
Majefty,  to  authorize  and  empower   the  governor  or  lieutenant  ^^^^y 
governor  of  Heligoland  to  grant  licences,  in  His  Majefty 's  name,  6th,  1811. 
to  fuch  perfons  as  the  faid  governor  or  lieutenant  governor  fhould 
think  fit,  allowing  fuch  pcrfon  or  perfons  to  export  from  HeBgo* 
land,  dire^  to  any  port  or  place  from  Norden  to  the  Eydn-,  both   ' 
inclufive,  any  articles  which  ihall  be  certified  by  the  certifying 
officer  at  Heligoland  to  have  been  legally  imported  into  that  ifland    • 
from  fome  port  of  the  United  Kingdom  (not  being  naval  or  • 
military  ftores),  and  to  import  into  the  faid  illand  certain  articles 
fptfified  ia  the  faid  above  recited  order. 

And 
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And  whereas  it  ia  expedient  dat  the  powers  refted  'm  the  find 
governor  and  lieutenant  gOTernor  of  HeUgobnd  (hould  be  ex- 
tended fo  far  as  refpeds  the  ports  and  phures  to  and  from  whidi 
t6e  articles  therein  fpecified  fhall  be  permitted  to  be  exported  or 
imported  \  His  Royal  Highnefs  the  Prince  Regent,  in  the  name 
and  on  the  behalf  of  His  Majefty,  and  by  and  with  the  advice  of 
His  Majefty's  Privy  Council,  is  pleafed  to  order,  and  it  is 
hereby  ordered,  that  licences  be  granted  by  the  governor  or  lieu- 
tenant governor  oiHeRgolandy  but  in  His  Majefty's  name,  tofuch 
perfon  or  perfons  as  the  faid  governor  or,  lieutenant  governor 
fliall  think  fit,  allowing  fuch  perfon  or  perfons  to  export  from 
iftUgoland^  dircft  to  any  port  or  place  from  Norden  to  Horn 
Point  on  the  coaft  of  Jutland^  both  inclufive,  and  to  import  front 
any  port  or  place  £tnate  within  the  faid  limits,  the  federal  articles 
fpecified  in  the  faid  above  recited  order  of  the  Prince  Regent  in 
Council  of  6th  September  ]zSi^  in  vefiels  of  the  defcription  thereia 
ftated,  fubje6l  to  the  rules,  regulations,  and  reftrifkiona  therein 
contained,  and  fubjeft  to  fuch  further  regtdatioDS  and  wftrio- 
tibns,  with  refpect  to  all  or  any  of  fuch  articks  £b  to  be  eis^ 
ported  or  imported  as  the  faid  governor  or  lieutenant  governor 
of  the  ifland  for  the  time  being  refpectively  (hall,  from  time  to 
time,  fee  fit  and  expedient. 

And  it  is  further  ordered.  That  the  commanders  of  His  Ma- 
jeily's  (hips  of  war  and  privateers,  and  all  others  whom,  it  may 
concern,  (hall  fufFer  every  fuch  veffel  failing  conformably  to  the 
permillion  given  by  this  order,  iottSt  having  any"  fuch  licence  as 
aforefaid,  to  pafs  aq4  repafs  dit«ect  between  Heligoland  and  the 
ports  between  Norden  and  Ifornr  Poimy  both  inclufive,-  in  fuch 
manner  and  under  fuch  terms,  regulations  and  reftrictions,  as- (hall 
be  exprelTed  in  the  faid  licence  ;  and  it  is  further  ordered,  that  in* 
cafe  any  vefftl  fo  failing  as  aforefaid,  kr  which  any  fuch  licence* 
as  aforefaid  (hall  have  been  granted,  and  which  (hall  be  proceed-^ 
ing  direct  upon  her  faid  voyage,  (hall  be  detained  and  brought  in 
for  legal  adjudication,  fuch  vefTd,  with  her  cargo,  (hall  be  forth- 
with relea£ed  by  the  Court  of  Admiralty,  in  which  proceedings 
ihall  be  commenced,  upon  proof  being  made  that  the  parties  had 
duly  conformed  to  the  terms,  regulations,  and  reftrictions  of  the 
faid  licence :  the  proof  of  fuch  conformity  to  be  upon  the  perfon 
or  perfons  claiming  the  benefit  of  this  order,  or  obtaining  or  ufing 
fuch  licence,  or  claiming  the  benefit  thereof. 

And  the  Right  Honourable  the  Lords  Commiffioners  of  His 
Majefty's  Treafury,  His  M^efty's  Principal  Secretaries  of  Sute. 

the 
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llie  Lords  Commil&onen  of  the  Admiralty*  and  tbe  Judge  of 
the  High  Court  of  Admiralty,  and  the  Judges  of  the  Courts  of 
Vice  Admiralty,  are  to  take  the  neceffary  meafures  herein  as  to 
them  (hall  refpectiTely  appertain. 

CHETWYND, 


At  the  Court  at  Cafhon  Houfe^  the  lift  of  ^fril  iSia. 

Prefent, 
His  Royal  Highnefs  tbe  Prince  Regent  in  Council. 

Whereas  the  Government  of  France  has>  by  an  Official  Re-         Ordtr, 
port,  communicated  by  its  Minifler  for  Foreign  Afiairs  to  the  «ift  April,  i8t». 
Confervative   Senate,   on  the  loth  of  March  laft,  removed  all  Coifdhional  re- 
doubts as  to  the  perfcverance  of  that  Government  in  the  afferiion  2!2^°"- ^  rvIIL. 
of  principles,  and  in  the  maintenance  of  a  fyftem,  not  more  hodile  ^^  }^  ^  ^^ 
to  the  Maritime  Rights  and  Commercial  Interefts  of  the  Brttt/h  of  therevocttioo 
Empire,  than  inconfillent  with  the  rights  and  independence  of  m|^^^^ 
Neutral   Nations,     and    has    thereby    plainly    developed    the  by  fome  authta* 
inordinate  pretenfions   which  that    fyftem,   as  promulgated    in  5reTCh^*«tt- 
the  Decrees  of  Berlin  and  AfiAm,  was  from  the  firft  deflgned  to  ^^  ^ 
enforce!  Dedirstioa 

And  whereas  His  Majefty  has  invariably  profeiTed  his  readinefs  ™'***F*** 
to  revoke  the  Orders  in  Council  adopted  thereupon,  as  foon  as  the 
faid  Decfees  of  the  Enemy  fhould  be  formally  and  unconditionally 
repealed,  and  the  commerce  of  Neutral  Nations  reftored  to  iti 
accuftomed  courfe  s 

His  KeOyal  Highnefs  the  Prince  Regent  (anxious  to  give  tht 
moft  decifive  proof  of  His  Royal  Highnefs's  difpofilion  to  per- 
form the  engagements  of  His  Majefty's  Government)  is  pleafed, 
m  the  name  and  on  the  behalf  of  His  Majefty,  and  by  and  with 
the  advice  of  His  Majefty's  Privy  Council,  to  order  and  declare^ 
and  it  is  hereby  ordered  and  declared.  That  if,  at  any  time  here* 
after,  the  Bo-Jm  and  MHan.  Decrees  ftudl,  by  fome  authentic  AA 
of  the  French  Government,  publicly  promulgated,  be  abfolutdy 
and  unconditionally  repealed,  then,  and  from  thenceforth,  the 
Order  in  Council  of  the  feventh  day  of  January  one  thoufand  eight 
hundred  and  feven,  and  the  Order  in  Council  of  the  twenty-iixth 
day  o(  April  oxkt  thoufand  eight  hundred  and  nin^,  (hall,  without 
any  further  Order,  be,  and  the  fame  are  hereby,  declared  from 
thenceforth  to  be  wholly  and  abfolutely  revoked :  And  further, 
that  the  full  benefit  of  this  Order  fliall  be  extended  to  any  ihip  or 
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cargo  captured  fubfequent  to  fuch  authentic  Ad  of  Repeal  of  die 
French  Decrees,  although  antecedent  to  fuch  repeal  fuch  ihip  or 
veffel  ihall  have  commenced  and  (hall  be  in  the  profecution  of  t 
voyage  ^hich,  under  thefaid  Orders  in  Council,  or  one  of  them, 
vrould  have  fubjeded  her  to  capture  and  condemnation  ;  and  the 
claimant  of  any  fhip  or  cargo  which  (hall  be  captured  or  brought 
to  adjudication,  qh  account  of  any  alleged  breach  of  either  of  the 
faid  Orders  in  Council,  at  any  time  fubfequent  to  fuch  authentic 
Ad  of  Repeal  by  the  French  Government,  fhall,  without  any 
further  Order  or  Declaration  on  the  part  of  His  Majefty's  Go« 
vcmment  on  this  fubjedt,  be  at  liberty  to  give  in  evidence  in  the 
High  Court  of  Admiralty,  or  any  Court  of  Vice- Admiralty  be- 
fore which  fuch  fhip  or  cargo  ihaU  be  brought  for  adjudicatioQi 
that  fuch  repeal  by  the  Frtnch  Government  had  been,  by  fuch 
authentic  A6t,  promulgated  prior  to  fuch  capture;  and  upoa 
proof  thereof,  the  voyage  (hall  be  deemed  and  taken  to  have  been 
as  lawful  as  if  the  faid  Orders  in  Council  had  never  been  made  ; 
faving  neverthelefs^to  the  captors  fuch  protedioa  and  indemnity 
as  they  may  be  equitably  entitled  to  in  the  judgment  of.  the 
faid  Court,  by    reafon   of  their  ignorance,    or  uncertainty  as 
to  the  repeal  of  the   French  Decrees,    or  of  the  recognitioB 
of  fuch  repeal  by  His  Majefty's  Government  at  the  time  of  fuch 
capture. 

His  Royal  Highnefs,  however,  deems  it  proper  to  declare, 
that,  fhould  the  repeal  of  the  French  Decrees,  thus  anticipated 
and  provided  for,  prove  afterwards  to  have  been  iSufory  on  the 
■part  of  the  Enemy ;  and  ftiould  the  reftridions  thereof  be  ftill 
prafbcally  enforced,  or  revived  by  the  Enemy  Y^Great  Briiam 
will  be  compelled,  however  reludantly,  after  reafonable  notice,  tft 
have  recourfe  to  fuch  meafures  of  retaliation  as  may  then  appear 
ta  be  juft  and  neccffary. 

And  the  Right  Honourable  the  Lords  Commiflioners  of  His 
Majefty's  Trcafury,  His  Majefty's  Principal  Secretaries  of  State, 
the  Lords  Commiffioners  of  the  Admiralty,  and  the  Judge  of  the 
High  Court  of  Admirsdty,  and  the  Judges  of  the  Courts  of  Vice- 
Admiralty,  are  to  take  the  necefiary  meafures  herein  as  to  then 
ihall  refpedively  appertain. 

CHETWYND, 
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DECLARATION. 


The  Government  of  France  having  by  an  official  report,  com-  Decbintion  of 

the  Br 
vemnu 
upon. 


municated  by  its  Minifter  for  Foreign  Affair 8  to  the  ConCcrvative  «*>«  Britiih  Go- 
Senate  on  the  loth  day  of  March  lafl:,  removed  all  doubts  as  to  ^*™'^"*    *"" 


the  perfeverance  of  that  Government  in  the  aflertion  of  principles, 
and  in  the  maintenance  of  a  fyftem,  not  more  hofiile  to  the  mari- 
time rights  and  commercial  interefts  of  the  Briti/b  Empire,  than 
inconfiftent  with  the  rights  and  independence  of  Neutral  Nations—* 
and  living  thereby  plainly  developed  the  inordinate  preteniiont 
which  that  fyftem^  as  promulgated  in  the  Decrees  of  Berlin 
and  MUan,  was  firom  the  firft  defigrned  to  enforce ;  His  Royal 
Highnefs  the  Prince  Regent,  fiding  in  the  name  and  on  the 
behalf  of  His  Majefly,  deems  it  proper,  upon  this  formal  and 
authentic  republication  of  the  principlos  of  thofe  Decrees,  thua> 
publicly  to  declare  His  Royal  Highnefs's  determination  ilill 
firmly  to  refift  the  introdudion  and  eilablifhment  of  this  arbitrary 
code,  which  the  Government  of  France  openly  avows  its  purpofe 
to  impofe  by  force  upon  the  world — as  the  Law  of  Nations. 

From  the  time  that  the  progreffive  in'^idice  and  violence  of  the 
French  Government  made  it  impoffible  for  His  Majefty  any  longer 
to  rcftrain  the  exercife  of  the  rights  ef  war  within  their  ordinary 
bmits,  without  fubmitting  to  confequeuces  not  lefs  ruinous  to  the 
commerce  of  His  \iominions  than  derogatory  to  the  rights  of 
His  Crown,  His  Majetty  has  endeavoured,  by  a  reftndled  and 
moderate  ufe  of  thofe  rights  of  Retaliation,  which  the  Berlin  and 
Milan  Decrees  neceflarily  called  into  aftion,  to  reconcile  Neutral 
States  to  thofe  meafures^  which  the  conduA  of  the  enemy  had 
rendered  unavoidable ;  and  which  His  Majefty  has  at  all  times 
profeffed  his  readinefs  to  revoke,  fo  foon  as  the  Decrees  of  the 
enemy,  which  gave  occafion  to  them,  ftiould  be  formally  and  un- 
conditionally  repealed ;  and  the  commerce  of  Neutral  Nations  be 
reftored  to  its  accuftomed  courfe. 

At  a  fubfequent  period  of  the  war,  His  Majefty,  availing  Him- 
felf  o£  the  then  fituation  of  Europe,  witheut  abandoning  the  prin* 
ciple  and  objeft  of  the  Orders  in  Council  of  November  i8o7>  wat 
induced  fo  to  limit  their  operation,  as  materially  to  alleviate  the 
reftri^ons  thereby  impofed  upon  neutral  commerce. 

The  Order  id  Council  of  ytfril  1809  ^^*  fubftituted  in  iht 
room  of  thofe  of  tia^ember  1867,  and  the  retaliatory  fyftem  of 
ihmt  Briiain  aded,  no  longer  on  every  oountry,  in  whi«k  the  ag^ 
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greffive  meafnres  of  the  enemy  were  in  force ;  but  was  confined  i& 
its  operation  to  Frunect  and  to  the  countries,  upon  which  the 
French  yoke  was  moil  ftriAIy  impofed ;  and  which  had  become 
virtually  a  part  of  the  dominions  of  France. 

The  United  States  of  jfmerica  remained  neverthelefs  diiTatisfied ; 
and  their  difTatisfa&ion  has  been  greatly  increafed  by  an  artifice 
too  fuccefsfuUy  employed  on  the  part  of  the  enemy,  who  has 
pretended,  that  the  Decrees  of  Berlin  and  Mi/an  were  repealed, 
although  the  decree  effe6ting  fuch  repeal  has  never  been  promul- 
gated ;  although  the  Notification  of  fuch  pretended  repeal  diftindly 
defcribed  it  to  be  dependent  on  conditions,  in  which  the  enemy 
knew  Great  Britain  could  never  acquiefce ;  and  although  abun« 
dant  evidence  has  fince  appeared  of  their  fubfequent  cKocution. 

But  the  enemy  has  at  length  laid  afide  all  diflimulation ;  he 
now  publicly  and  folemnly  declares,  not  only  that  thofe  Decrees 
ftiU  continue  in  force,  but  that  they  (hall  be  rigidly  executed, 
until  Great  Britain  (hall  comply  with  additional  conditions^ 
equally  extravagant :  and  he  further  announces  the  penalties 
of  thofe  Decrees  to  be  in  full  force  againft  all  nations,  which 
(hall  fuSer  their  Hag  to  be,  as  it  is  termed  in  this  new  code, 
"  denationafized." 

In  addition  to  the  difavowal  of  tl)e  blockade  of  May  1806, 
and  of  the  principles  on  which  that  blockade  was  eftabliihed,  and 
in  addition  to  the  repeal  of  the  Briti/h  Orders  in  Council — ^he  dc' 
mands  an  admiflion  of  the  principles,  that  the  goods  of  an  enemy, 
carried  under  a  neutral  fiag,  (hall  be  treated  as  neutral'; — that 
neutral  property,  under  the  fiag  of  an  enemy,  (hall  be  treated  as 
hoiiile; — that  arms  and  warlike  (lores  alone  (to  the  exdufionof 
ihip-timber  and  other  articles  of  naval  equipment)  (hall  be  regarded 
as  contraband  of  war  ;^-and  that  no  ports  (hall  be  confidered  as 
lawfully  blockaded,  except  fuch  as  are  invefted  and  befieged,  in 
the  prefumption  of  their  being  taken,  [«i  prevetuion  d*e(repris}^ 
and  into  which  a  merchant  (hip  cannot  enter  without  danger. 

By  tliefe  and  other  demands,  the  enemy  in  h&,  requires,  that 
Great  Britaiut  and  all  civilized  nations,  (hall  renounce,  at  his 
arbitrary  pleafure,  the  ordinary  and  indifputable  rights  of  mari- 
time war;  that  Great  Britain^  in  particular,  (hall  forego  the 
advantages  of  her  naval  fuperiority,  and  allow  the  commercial 
property,  as  well  as  the  produce  and  manufadures  of  Francct  and 
her  confederates,  to  pafs  the  ocean  in  fecurity  ;  whilft  the  fubjeds 
Df  Great  Britain  are  to  be,  in  tSe&,  profcribed  from  all  commer* 
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«iii4otercour{e  with  other  nations  ;  and  the  produce  and  manu^ 
fa6hRts  of  thefe  realms  are  to  be  excluded  from  every  country  in 
die  world,  to  which  the  arms  or  the  influence  of  the  enemy  caft 
extend. 

Such  are  the  demands  to  which  the  Brift/lf  Govemmeirt  is  fum- 
moned  to  fubmit^  to  the  abandonment  of  its  moft  ancient,  eflential^ 
and  undoubted  maritime  rights*  Such  h  the  code  by  which 
Franet  hopes,  under  the  corer  of  a  neutral  flag,  to  render  her 
commerce  unaSaikble  by  fea ;  whilft  (he  proceeds  to  invade  or  to 
incorporate  with  her  own  dominions  all  ftates  that  hefitate  to  facii* 
fice  their  national  interefts  at  her  command ;  and  in  abdication  of 
their  juft  rights,  to  adopt  a  code,  by  which  they  aae  required  to 
exclude^  under  the  mafk  of  municipal  regulation^  whatever  it 
.Britifh  from  their  dominions. 

The  pretext  for  thefe  extravagant  demands  is»  that  fome  of  thefe 
jirincqUes  were  adopted  by  voluntary  compa£k  in  the  Treaty  of 
Utrecht  i  as  if  a  treaty  once  exilling  between  two  particular 
countries^  founded  on  fpecial  and  reciprocal  con (iderations,  binding 
only  on  the  contrading  parties,  and  which  in  the  laft  treaty  of 
peace  between  the  fame  Powers,  had  not  been  revived,  were  to  be^ 
regarded  as  declaratory  of  the  public  law  of  Nations. 

It  is  needlefs  for  His  Royal  Highnefs  to  demonftrate  the  injuf* 
tice  of  fuch  pretenfions.  '  He  might  otherwife  appeal  to  the  prac* 
tice  of  Frwm  herfelf,  in  this  and  in  former  wars ;  and  to  her  own 
cftablKhed  codes  of  maritime  law :  it  is  fufficient  that  thefe  new 
demands  of  the  enemy  form  a  wide  departure  from  thofe  condi* 
^ions  on  which  the  alleged  repeal  of  tl^e  French  Decrees  was  ac- 
cepted by  Amerka  /  and  upon  which  alone,  erroneoufly  afluming 
that  repeal  to  be  complete,  Amerka  has  claimed  a  revocation  of 
the  Briti/h  Orders  in  CounciL 

His  Royal  Highnefs,  upon  a  reriew  of  all  thefe  circumftances, 
feels  persuaded  that  fo  foon  as  this  formal  declaration,  by  the 
Government  of  Fratue,  of  its  unabated  adherence  to  the  principles 
and  prorifions  of  the  BerFm  and  MUau  Decrees,  ihall  be  made 
known  in  Amerka,  the  Government  of  the  Umted  Stateif  adkuated 
not  lefs  by  a  fenfe  of  juftice  to  Great  Britain^  than  by  what  is  due 
to  its  own  dignity,  will  be  difpofed  to  recall  thofe  meafures  of 
boftile  excluiion,  which^  under  a  mifconception  of  the  real  views 
and  condud  of  the  French  Govehmnent^  America  has  excluilvely 
applied  to  the  commerce  and  (hips  of  war  of  Gnat.  Britain* 

To 


Bsii  APPENDIX, 

To  i^celerate  a  refult  fo  advantageous  to  tht  tfue  iotareftt  of 
botl)  countries,  aivi  fq  conduciTc  to  the  re-efbabli(hmept  ofperfcft 
fri( !'  'fliip  between  them  j  auid  to  give  a  decifive  proof  of  His  Roy?i 
Hi^^Lnefs's  difpoiition  to  perform  the  engagements  of  His  M»- 
jefly's  Government,  by  revoking  the  Orders  in  Council)  "whenever 
the  French  Decrees  (hall  be  adually  and  unconditionaUy  rrpealed ; 
'  His   Royal  Highqefs    the   Prince   Regent   has    been  tliis  day 

pleafed,  in  the  name  and  on  the  behalf  of  His  Majefty*  and  by 
and  with  the  advice  of  His  Majefty's  Privy  Council,  to  order  and 
declare : 

*'  That  if  at  any  time  hereafter,  the  SerVm  and  Milan  Decrees  . 
Ihall,  by  fome  authentic  ad  of  the  French  Government,  publicly 
ipromulgated,  be  abfolutely  and  unconditionaHy  repealed,  then 
and  from  thenceforth,  the  -Order  in  Council  of  the  7th  day  of 
January  1807,  and  the  Order  in  Council  of  the  a 6th  day  of  Jlpr'J 
9809,  (hall,  without  any  further  order  be,  and  the  fame  are  hereby 
^dared  from  thenceforth  to  be  wholly  and  abfolutely  revoked  : 
and  further,  that  the  full  benefit  of  this  Order  (hall  be  extended 
to  any  fiiip  or  cargo  captured  fubfequent  to  fuch  authentic  a& 
of  repeal  of  the  French  Decrees,  although,  antecedent  to  fuch 
repeal  fuch  (hip  or  veiTel  (hall  have  commenced,  and  (hall  be  in  the 
profecution  of  a  voyage,  which,  under  the  faid  Orders  in  Council, 
or  one  of  them,  would  have  fubje^d  her  to  capture  and  con- 
demnation, and  the  claimant  of  any  (hip  or  cargo  which  (hall  be 
captured  or  brought  to  adjudication,  on  account  of  any  alleged 
breach  of  either  of  the  {aid  Orders  in  Council,  at  any  time  fub^ 
foquent  to  fuch  authentic  adl  of  repeal  by  the  French  Govern- 
ment fhall,  without  any  further  Ord^.  or  Declaration  on  the  part 
of  His  Majefty's  Government  on  this  fubjeft,  be  at  liberty  to  give 
in  evidence  in  the  High  Court  of  Admiralty  or  any  Court  of 
Vice-Admiralty,  before  which  fuch  tfhip  or  cargo  (hall  be  brought 
for  adjudication,  that  fuch  repeal  by  the  French  Government  had 
been  by  fuch  authentic  aA  promulgated  prior  to  fuch  capture ; 
and  upon  proof  thereof,  tlys  voyage  (hall  be  deemed  and  taken  to 
have  been  as  lawful,  as  if  the  faid  Orders  in  Council  had  never 
been  made ;  faving  neverthelefs  to  the  captors,  fuch  protedion 
and  hidemnity,  as  they  may  be  equitably  entitled  to  in  the  judges 
ment  of  the  faid  Court,  by  reafon  of  their  igptorance,  or  oncer* 
tainty  as  to  the  repeal  of  the  French  Decrees,  or  of  the  recogni- 
tion of  fuch  repeal  by  His  Majefty's  Government,  at  the«time  of 
fuch  captura. 
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"  His  Royal  Higbnefs  however  deems  it  proper  to  declare, 
that,  (hould  the  repeal  of  the  French  Decrees,  thus  anticipated^ 
and  provided  for,  prove  afterwards  to  have  been  illufory  on  the 
part  of  the  enemy ;  and  fhould  the  rcftridions  thereof  be  ftill 
praflieally  enforced,  or  revived  by  the  enenfy,  Gnai  Britain  will 
be  compelled^  however  reludantly,  after  reafonable  notice,  to 
have  recourfe  to  fuch  meafures  of  retaliation^  as  may  then  appear 
to  be  juft  and  neceffary." 

Wejlmnfiert  April  2 1,  I S I  a: 


^,^-J 


'    a  bios  0b3  *m5  Mso 


r- 


immfmmmjfmmt 


